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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


TUESDAY,  OCTOBER  27,  1981 

U.S.  Senate, 

COUBOTTKB  ON  BANKING,  HOUSING,  AND  URBAN  A^FAIBB, 

Washington,  D.C 
The  committee  met  at  9:30  a.m.  in  room  5302  of  the  Dirksen 
Senate  Office  Building,  Senator  Jake  Gam  (chairmem  of  the  com- 
mittee) presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  GARN 

The  Crairiican.  The  Banking  Committee  will  come  to  order. 

Today  we  continue  hearings  on  S.  1686;  S.  1703,  the  Thrift  Insti- 
tutions Restructuring  Act;  S.  1720,  the  Financial  Institutions  Re- 
structuring and  Services  Act;  S.  1721,  tiie  Federal  Deposit  Insur- 
ance Corporation  Act. 

Ladies  and  gentlemen,  we  hope  to  hold  a  markup  on  this  legisla- 
tion as  soon  as  possible.  In  light  of  that,  we'll  be  printing  volume  1 
of  this  hearing  at  the  close  of  business  this  Friday,  October  30. 
Volume  1  will  contain  the  record  of  the  first  4  days  of  tiie  testimo- 
ny we  received  last  week,  the  hearings  that  were  held  on  October 
19,  20,  21,  and  22. 

Any  witnesses  who  were  involved  in  tlioee  4  days  of  hearings 
have  until  this  Friday  to  edit  and  Eunplily  their  testimony.  Those 
who  miss  the  boat,  so  to  speEtk,  will  he  given  an  opportunity  to 
insert  supplementaiy  comments  in  volume  2,  which  will  contain 
primarily  all  4  dajrs  of  this  week's  testimony. 

I  want  to  remind  everyone,  however,  that  the  second  volume  will 
have  a  similar  time  schedule. 

If  you  have  any  desire  to  amplify  in  any  way  your  remarks,  I 
would  suggest  that  you  do  so  by  this  Friday. 

Today  we're  happy  to  have  with  us  two  panels,  the  tirst  one 
being  composed  of  John  J.  Hutchinson,  president.  National  Associ- 
ation of  Federal  Credit  Unions;  and  Joseph  N.  Cu^ni,  chairman. 
Credit  Union  National  Association. 

Mr.  Hutehinson,  if  you  would  like  to  b^;ln. 

STATEBIENTS  OF  JOHN  J.  HUTCHINSON,  PRESIDENT.  ACCOMPA- 
NIED BY  RICHARD  McCONNELL,  EXECUTIVE  VICE  PRESI- 
DENT, NATIONAL  ASSOaATION  OF  FEDERAL  CREDIT 
UNIONS:  AND  JOSEPH  N.  CUGINI,  CHAIRMAN,  CREDIT  UNION 
NATIONAL  ASSOCIATION 

Mr.  Hutchinson.  Thank  you,  and  good  morning,  lifr.  Chai 
(1> 
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I  am  John  J.  Hutchinson,  president  of  the  National  Association 
of  Federal  Credit  Unions  and  mftnager  of  Hamilton  Standard  Fed- 
eral Credit  Union  in  Windsor  Locks,  Conn. 

With  me  is  Mr.  Richard  McConnell,  executive  vice  president  of 
NAFCU.  NAFCU  is  the  only  nationfil  organization  exclusively  rep- 
resenting  the  interests  of  federally  chartered  credit  unions. 

There  are  approximatelv  12,500  of  these  credit  unions  through- 
out the  country,  serving  tne  borrowing  and  savings  needs  of  more 
than  26  million  members. 

I  appreciate  the  opportunity  to  appear  before  you  today.  In  an 
effort  to  save  your  time,  I  have  abbreviated  my  remarks.  I  have 
submitted  a  more  thorough  written  statement  for  the  record. 

The  Chaihbun.  As  usual,  we  will  include  both  of  your  state- 
ments in  full  in  the  record. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman. 

Throughout  the  history  of  credit  unions  in  this  country,  two 
principle  have  remained  intact:  that  credit  unions  are  committed 
to  providing  members  efficient  and  personal  services  and  that 
credit  unions  are  based  on  traditional  cooperative  values  of  democ- 
racy and  mutuality. 

Many  of  the  provisions  r^arding  credit  unions  in  S.  1720  would 
further  those  principles  and  are  supported  by  NAFCU. 

BBCnONS  BUPPOBTED  BY  NAFCU 

For  example,  section  404  would  amend  the  Federal  Credit  Union 
Act  and  remove  the  statutory  ceiling  on  loan  rates  for  Federal 
credit  unions.  The  principal  author  of  tins  provision  is  Senator 
Richard  Lugar,  although  other  members  of  the  committee  have 
gone  on  record  in  support  of  it. 

Section  302  would  amend  tite  Investment  Company  Act  of  1940  to 
enable  depository  institutions,  including  credit  unions,  to  oiganize 
and  operate  money  market  mutual  funds  or  to  act  as  agents  for  the 
funds. 

Sections  503,  504,  and  505  would  enhance  the  ability  of  the 
Central  Liquidi^  Facility  to  perform  its  statutory  function.  And  we 
support  them  all . 

Section  508  would  delete  the  requirement  that  any  new  credit 
union  be  assessed  a  partial  premium  during  the  year  it  is  chartered 
and  that  eeich  credit  union  liquidated  receive  a  partial  rebate  on 
premiums  paid.  We  support  this,  as  neither  NCUA  nor  the  credit 
unions  are  receiving  the  intended  benefits. 

Section  509  would  grant  NCUA  authority  to  invest  its  operating 
fees,  similar  to  the  power  NCUA  now  has  to  invest  share  insurance 
premiums.  We  support  this  change. 

Sections  510  through  516  are  amendments  relating  to  the  author- 
ity of  credit  unions  to  provide  mortgage  loans.  We  support  these 
changes,  which  we  believe  will  assist  credit  unions  in  meeting  the 
mortgage  needs  of  their  members. 

Section  517  would  permit  a  Federal  credit  union's  board  of  direc- 
tors to  set  its  own  polity  r^anUn^  tjhe  termination  of  membership 
based  on  inactivity.  We  believe  this  is  a  feasible  method  of  dealing 
with  dormant  accounts. 

In  conjunction  with  this  amendment,  we  recommend  that  credit 
unions  be  authorized  to  increase  the  par  value  of  shares  from  $5  to 
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lliere  are  two  provisions  in  S.  1720  NAFCU  cannot  support  at 
this  time.  Section  701  would  increase  IRA-Keogh  insurance  of  ac- 
counts to  $250,000.  We  urge  the  committee  to  defer  the  increase  at 
this  time.  We  are  concerned  that  the  increase  could  expose  the 
National  Credit  Union  Share  Insurance  Fund  to  increased  poten- 
tial liabili^. 

Section  502  would  permit  the  share  insurance  fund  to  borrow 
from  the  central  liquidity  facility  under  extraordinaiy  economic 
conditions. 

In  light  of  companion  legislation,  S.  1721,  which  would  merge  the 
fund  into  the  rtilC,  we  urge  the  committee  to  reconsider  tius 
matter. 

We  fear  that  if  4^ese  provisions  were  enacted,  the  FDIC  could 
divert  Amde  from  credit  unions  by  borrowing  from  the  CI^. 

I  would  like  now  to  turn  to  S.  1721,  which  would  meice  the 
National  Credit  Union  Share  Insurance  Fund  and  the  Federal 
Savings  &  Loan  Insurance  Corporation  into  the  Federal  Deposit 
Insurance  Ccnporation,  Some  type  of  consolidation  of  these  funds 
may  possihlyhave  merit  in  the  future.  But  as  the  legislation  is  now 
worded,  NAFCU  cannot  support  it. 

Our  main  (Ejection  to  the  hill  is  that  it  does  not  just  merge  the 
funds,  but  also  removes  from  NCUA  administrative  powers  it  needs 
to  competently  regulate  Federal  credit  uniMis.  These  powers  will 
be  handed  over  to  the  Fed^td  Deposit  Insurance  Corporation,  a 
commercial  bank  r^ulatory  agency  which  does  not  have  expertise 
in  dealing  with  credit  unions.  NAFCU  is  unalterably  opposed  to 
this  or  any  other  legislation  which  would  merge  the  r^ulators  and 
thus  jeopardize  NCUA's  ability  to  oversee  Federal  credit  unions. 

Mr.  Chairman,  this  concludes  my  oral  testimony.  I  again  thfUik 
the  committee  for  the  opportunity  to  present  the  views  of  tiie 
National  Association  of  Federal  Credit  Unions.  I  welcome  any  ques- 
tions the  panel  may  have. 

[The  complete  statement  follows:] 
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StatcBcnt  of  John  J.    Hutchinson 
President  of   the 
National   Association  of   Federal   Credit   unions 
Introduction 
Mr.   Chairaan,   meabets  of   the  Coaaittee  on  Banking,    Housing 
«nd  Uittan  Affaics,    1   aa  John  J.   Hutchinson,   ptesident   of    the 
National   Association  of   Fedecsl   Ctedit   Unions    (HAFCU)    and  manaqet 
of   Haailtan  Standard   Federal   Credit  Union   in  Mindsor   Locks, 

As  you   Know,    the  Rational   Association  of   Federal  Credit 
Cnions   is   tbe  only  national   organization  exclusively   lepiesenting 
the   interests  of  credit   unions  chartered  by   the   federal   qcK/nrtiment. 
Tbcre  are  appioiiBately   12,500   Federal   credit    ;nioits   throughout 
tfce  couDtiy  serving  tbe  boriooing   and   saving   needs  of   aor*   than 
»  sillioc  tx!»:;acs   aeaters. 

■e   appreciate   lix  ccpoct'jr.it/  to  appear   before   y^i   today  to 
tesiify  o=  legisIaciTe  pcocosals   to   factlitat*   tbe   »r*c.i;ity  and 
growtS  of  ctr   aatic^'s   fi=aacia:    ir.3-iti:tcrj,      Tt*   •Fif.ai'iCial 
las^it^^iora   5e5tr^--:i35   a=ii  Services  »c-   if   ;9*:*      s.    ;7iii, 
zad   -lae   'Dejcs;-    ::;siir*2os  SccseliiJatiC-  tc.  ',i   Hi'.'    '1,    nil, 
vlII.    if  esacTed   i^^a   l»w,   ia-rs  a  ptrfcund   lapact  ;>f>;«   ts*  ais-JUid 
of   [SB;;-i*rT  r;f    f;3*!a:;il    serTic**    ift    tae  Jtaeri-caa    fiC'.ic    v/   •»( 

li-s^ngi;^*--;.   zztd..--   i3;.;jis   :ia:3e   ieried   i   la.gi*   fir*-.'-* 

Ev-rj  ;r»d:.:   ifTiijg    .»,   ;«    I'la-^ise   uv!  frac-j^*,   >  w.^*t*-,i»i* 
a<<nc u^ : .^«  ;cian::iied   'f^c   ^ae  pi.c^c4«   ',i   jx'jmr,'. --vi   'jit.''.   taf.-^it 


j,Goo<^lc 


Nhile   almost   half   a  century   has  passed   since   the   Pedecsl 
Credit   Union  Act  was   signed   into  law,    two   fundamental   principles 
regarding  credit   union  operations   have   remained   intact.      First, 
credit  unions  are  committed   to  providing   to  members  services 
that  ace  both  efficient   and   personal.      As   the   package   of   services 
offered  by  various   types  of   financial    institutions   becomes  more 
homogenized,    the  enphasls   shifts   fion  the   type  of   service  offered 
to  the  quality  of   service   provided.      Historically,   credit   unions 
have   been  second   to   none   in  providing   their   members  with  quality 
personalized   service.      There   is  every   reason  to  believe   that 
this  unique  aspect  of  credit  union  operations  will   continue. 

A  second   principle   unique   to  credit   unions   is  an  emphasis 
on  traditional   cooperative   values,    such  as  democracy  and  mutuality, 
within  the  credit   union  movement. 

these  fundamental  credit  union  principles.  However,  I  can  assure 
the  members  of  this  Committee  that  within  the  credit  union  commu- 
nity we  are  witnessing  a  recommitment  to  these  traditional  values 
which  have  long  set  credit  unions  apart  fron  all  other  financial 
Intermediaries. 

I   would   now   like   to  address   the   provisions  of   S.    1720  and 
S.    1721   affecting   the  Federal  credit   unions   that  NAPCU  represents. 

The  "Financial  Institutions  Bestcucturtng  and 
Services  Act  of  19B1"      (S.    1720) 

In   the   relatively   short   time   since   the   "Depository   Institutions 

Deregulation  and  Monetary  Control   Act  of   19B0'    (Public   Law  96-221) 

was  signed   Into  law  on  March   31  of   last   year,   we   have  witnessed 
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reaarkable  changes  in  the  financial  maiketplace.  A  number  oC 
diverse  factors  has  triggered  what  I  would  chacacteclze  aa  an 
acceleration  of  a  natural  evolutionary  process.  Elemnte  con- 
tcibuting  to  that  acceleration  Include  —  but  are  not  llaited 
to  —  persistently  high  interest  rates;  creativity  In  the 
delivery  of  consumer  financial  services;  and  the  entrance  into 
the  consumer  financial  marketplace  of  new  and  largely  unregulated 
entities  which  are  competing   vigorously   foe   a  share  of   a   limited 

The   intended  gradual   deregulation  of   financial    Intermediaries 
has   in  many   respects   become  overshadowed  by  changing  circumstances. 
Tbercfore,    it   Is   not  only  appropriate  but  essential   to   reexamine 
the   statutes  which   limit   the   activities  of  credit   unions   and 
other    financial    institutions    in   light  of   these  changed  circumstances. 
Federal  Credit   Union  Loan  Rate  Ceiling 

Section  404  of  S.    1720  would   amend   the  Federal  Credit   Union 
Act  by   repealing   the  Act's  restrictions  on  the   rate  of   interest 
a   federally  chartered  credit  union  may  charge  on  loans   to   its 
■embers.      RAFCn  has  worked  closely  with  Senator   Lugac    (the  principal 
autboE  oC   this   provision),   other   members  of   this  COiMittee   and 
th«  Coaittee   staff    in  writing   this   language.      If  enacted   it 
would  properly  place   the   responsibility   for   establtshinq   an 
eqi;icable   loar.  rate  with   the   board  of  director*  ol   each   federally 
ciiartered  credit   a=ion. 

HtWQ  tfae  Federal   Credit   "nion  Act  was   adopted   in   14^4,    th« 

percent.      Ti«   jsary  =e;liai}  es^atlisbed  at   that   tim«  was   li   fi^f<MiA. 
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Today  w«  ace  subject  to  a  highly  volatile  prime  rate  which  fluctuate 
in  the   range  of   18-21  percent)   yet   the  Federal   Credit   Union  Act 
prescribes   a   restrictive   statutory   loan  rate  ceiling  of  only   15 
percent.     Of  course,   the  National  Credit  Union  Administration 
Board  does   have   the   flexibility   to  permit   a   rate   in  excess  of   IS 
percent   for   a   period   not   to  exceed   18  months.      The  Board   has 
exercised   this  authority   and   raised   the   loan  ceiling   to  21  percent 
through  June   3   of   next  year.      But   authority   to   set   loan  rates 
appropriately   lies  with  a  credit  union's  board  of  directors, 
which   is   the   best   judge  of   their  Bembers*   borrowing   needs.      NAFCU 
thus  urges  prompt  adoption  of  Section  404  of  s,    1720,  which 
removes   the   statutory  ceiling  on   loan  rates   for   Federal  credit 

Before   leaving   this  point,    the  Committee   should  be   aware 
that   federally  chartered  credit   unions   are   the  only   type  of 
federally  chartered   financial    institution  having   a   federally 
mandated  consumer   usury  ceiling.      Should   the  Congress   adopt 
Title   IV  of   S.    1720   without   including  Section  404,   all   usury 
ceilings   imposed  on  consumer    lending   by   the   states  would  be 
abolished  by  the  action  of  the  federal  government,  but  the  single 
consumer   usury  celling  mandated  by   federal   statute  —   that  con- 
tained  in   the   Federal   Credit   Union  Act   ~   would   be   left    intact. 
Dividends   Paid  on  Member   Shares 

In  addition  to  deregulating   the   lending   side  of   the  credit 
union  ledger   by  permitting   the  boards  of  directors  of   individual 
credit   unions   to  establish   rates   to  be  charged  on  member   loans, 
the  National  Association  of  Federal  Credit  Unions  advocates  quicker 
deregulation  on   the   savings  side  of   the  credit   union   ledger. 
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Section  20T[bl{10)   of   Public   Law  96-221   stipulates   that  on 
Harch   31,    1986,    the  authority  of  the  National  Credit  Union 
Administration  Board   to  set  dividend   rate  ceilings  vill   expiie. 
I  would   remind   the  Conunittee   of   the  Congressional   finding 
contained   in  Section  202(a)    of   Public  Law  96-221   that: 

1)  limitations  on  the   interest   rates  which   are  payable 

on  depoGlts  and  accounts  discourage  persons   from  saving 
money,   create   inequities   for   depositors,    impede   the 
ability  of   depository   institutions   to  compete   for 
funds,    and   have   not   achieved   their   purpose  of   providing 
an  even  flow  of   funds   for   home  mortgage   lending;    and 

2)  all   depositors,    and   particularly   those  with  modest 

return  on   their    savings   as   soon  as   it   is  economically 
feasible   for   depository   institutions   to  pay   such   a 
rate. 

In  view  of   the   above  Congressional    finding   and   in  consideratii 
of   the   new,    less   regulated  entrants   into  the  marketplace   which 
frequently  offer   savers  a   higher    rate  of   return  on   their   savings 
than  credit   unions  and  other    traditional   depository   institutions 
are   legally   able   to  offer,   NAFCU  strongly   recommends   that  Congress 
adopt   an  earlier   date   for    the   elimination  of   all   credit  union 
dividend   rate  ceilings. 

Money  Market  Mutual   Funds 

Having    introduced   this    issue  of   unregulated  competitors, 
I   would   like   to   share   a   few   thoughts  about  money  market  mutual 
funds.      This  Association   shares  with  other   segments  of   the 
financial   community  concern  over   the   rapid  growth  and   expanded 
activities  of   these   funds. 

Honey  market  mutual    funds  operate    in  a   largely   unregulated 
environment,    while  credit   unions  and  other   traditional   depository 


oyGoot^Ic 


10 

regulated.      Hoireouei ,    it   is  clear   that   the  enormous  growth  of 
these   funds   over   the  past   few  years   has   been  largely   at   the 
expense  of  credit   unions   and  other   traditional  depository 
institutions  which   have   not   been   free   to  compete  on   an  equitable 

Section  302  of  S,  1720  would  amend  the  Investment  Company 
Act  of  1940  to  enable  a  bank,  a  bank  holding  company  or  subsidiary 
thereof,  a  savings  and  loan  association,  or  a  credit  union  to 
organize  and  operate  money  market  mutual  funds  [or  to  act  as  an 
agent  for  money  market  mutual  funds)  without  falling  under  the 
restraints  of  the  "broker/dealer"  restrictions  contained  in  the 
Securities   Exchange  Act  of   1934. 

Senator   Chafee   is   to  be  commended   for   proposing   the   necessary 
statutory  changes   to  permit  credit   unions   and  other    regulated 
depository   institutions   to  offer   money  market  mutual    funds.      We 
feel    that,    if   enacted,    such   proposals  would   permit   credit   unions 
to  deal   with   the  complex  problem  of  disintermediation. 

We   likewise   endorse   the   prompt   approval   by   the  National 
Credit   Union  Administration  Board   of    its   proposed   rule   to  create 
a   new  class  of   account,    the  Honey  Market  Share   Account    (HHSAl . 
The  Honey  Market   Share  Account  could  prove   to  be  competitive 
with  money  market  mutual    funds,    since    it   would   be   an   insured 
certificate  with   no  dividend  ceiling   and   no   prescribed   miniinum 
term. 

Regulation  D  Reserve   Requirements 

The    "Monetary  Control   Act  of   1980"    (Title   I,    Public   Law  96- 
221)    requires   all   depository   institutions  which  offer   transaction 
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1  and/or  hold  nonpersonal  time  deposits  to  file  reports 
and  post  sterile  reserves  with  the  Federal  Reserve  System.   To 
lessen  the  operational  and  economic  burden  for  very  small  Insti- 
tutions, the  Federal  Reserve  Board  originally  provided  a  temporary 
axenption  from  these  requirements  until  Hay  19B1  for  financial 
institutions  with  less  than  S2  million  in  total  deposits  as  of 
December  31,  1979.   Last  April  that  temporary  exemption  was  ex- 
tended until  November  19B1.   Last  week,  a  further  extension  of  that 
exemption  —  until  April  of  next  year  —  was  approved  by  the  Federal 
Reserve  Board.   However,  we  have  been  advised  by  the  Fed  that  'a 
permanent  waiver  by  the  Board  of  basic  reserve  requirements  based 
on  the  size  of  a  depository  institution  does  not  appear  to  be 
possible  ...  legislation  would  be  required  to  make  permanent  the 

Therefore,  NAFCU  is  pleased  to  see  that  the  small  institution 
exemption  from  Regulation  D  reporting  and  reserving  requirements  is 
addressed  in  Section  211  of  S.  1720.   However,  Section  211  would 
exempt  only  institutions  with  SS  million  oc  less  of  total  deposits 
from  the  reserve  requirements  of  the  'Monetary  Control  Act  of  1980." 

NAFCU  recently  polled  its  members  on  this  issue.   Ninety-five 
percent  of  those  responding  asked  that  we  seek  to  minimize  the 
reserving  and  reporting  requirements  and  work  toward  changes  that 
will  permit  all  posted  reserves  to  earn  interest.   If  this  recom- 
mendation sounds  familiar,  it  is  because  it  closely  resembles 
provisions  addressing  this  issue  approved  by  this  very  Comnittee 
in  late  1979. 
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This  Association  suggests  that  you  consider  increasing  the 
Axcn^tion  level  provided  in  Section  211  of  S.  1720  from  $S  million 
to  include  institutions  with  SIS  million  or  less  in  total  deposits. 
Such  an  exemption,  in  our  opinion,  would  relieve  both  the  Federal 
Reserve  System  and  credit  unions  from  an  excessive  paperwork 
burden,  without  appreciably  affecting  the  Federal  Reserve's 
efforts  to  control  monetary  policy.   We  further  recommend  that 
all  reserves  posted  should  earn  interest,  since  sterile 
requirements  are  a  hidden  tax  imposed  upon  the  financial  : 
tution  and  inevitably  passed  on  to  the  consumer. 

In  addition,  we  believe  that  it  would  be  helpful  for 
Federal  Reserve  Board  to  reduce  the  reporting  burden  on  ii 
with  total  deposits  of  $15  million  or  less  by  requiring  m< 

:i  any  such  financial  institutions  that 
More  frequent  reports  could  be  resumed 

is   the  level  at  which  posting  of 


ti tut ions 
thly 


c   quarterly  reporting  frt 


when  the  institution  reaches  the  leveJ 
would  begin. 

Should  the  Committee  be  reluctant 
institution  exemption  to  S15  million, 
least  consider  adopting  the  SIO  millic 
Lawrence  Connell,  who  testified  before 
28  in  his  capacity  as  Chairman  of  the 


the  E 


all 


would  urge  you  to  at 
.  exemption  recommended  by 
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I  would  further  recomaend  the  inclusion  of  report  language 
trtiich  nakea  it  clear  that  when  a  credit  union  is  nierged  with 
another  credit  union,  the  surviving  credit  union  shall  have  a 
field  of  membership  encompassing  all  individuals  who  would  have 
been  eligible  to  Join  either  credit  union  had  the  merger  not 

This  Association  believes  very  strongly  that  this  amendment 
and  report  language  are  vitally  important  to  protect  the  integrity 
and  the  unique  identity  of  the  credit  union  community  in  this 
country. 

Increase  in  IRA/Keogh  Insurance 

Section  701  of  S.  1720  increases  deposit  insurance  on 
IRA/Keogh  accounts  from  SIOO.OOO  to  $2SO,000  for  credit  unions, 
banks,  and  savings  and  loan  associations.   Such  an  increase  would 
provide  envious  additional  protection  for  members  with  retirement 
accounts  in  excess  of  $100,000  and  could  well  serve  as  an  additional 
inducement  for  individuals  to  provide  for  their  own  retirement. 
However,  it  was  only  last  year  that  share  insurance  was  increased 
from  $40,000  to  $100,000.   He  are  concerned  that  a  further  increase 
at  this  time  could  expose  the  Share  Insurance  Fund  to  a  significantly 
increased  potential  liability.   In  addition,  to  increase  the 
potential  liability  of  the  Share  Insurance  Fund  by  extending 
additional  coverage  only  to  retirement  accounts  would  arguably 
run  counter  to  a  basic  credit  union  tradition  of  providing  equal 
treatment  to  all  members.   Therefore,  we  recommend  that  the 
Committee  defer  increasing  the  insurance  on  retirement  accounts 
at  this  time,  unless  compelling  evidence  is  brought  forward  that 
would  indicate  such  an  Increase  is  necessary. 


oyGoot^Ic 


HCUA  Shace  I 

nsutance  Fund  Authority   to  Borrow 

froB  th 

le  Central   Liquidity  Facility 

HAFCU  shares   the  concerns  of   the  members  of   the  NCUA  Boatd 
and   this  Comittee   that   the  National   Credit   Union  share   Insurance 
Fund  have   the   necessary  powers   to   function     adequately  even   it 
extraordinary  demands   are   placed  on  the  Fund.      However,   we   have 
reservations  about  Section  502  of  S.    1720  which  would  permit   the 
Share  Insurance  Fund  under  extraordinary  economic  conditions  to 
borrow   from   the  Central   Liquidity  Facility    (CLF)    and  obtain 
interim   liquidity,   until   additional   resources  could  be  Congiesaionally 

Out  concern  is  caused  by  the  fact  that  companion  legislation 
presently  under   consideration  by  this  Committee,   S.    1721,    the 
"Federal  Deposit  Insurance  Consolidation  Act  of  19B1,'  would 
merge   the  National  Credit   Union  Share   Insurance  Fund   Into   the 
Federal   Deposit   Insurance  Corporation   {PDIO .      Thus,    the   FDIC 
could  possibly  divert   funds  away   from   the  credit   union  movement 
by  borrowing  from  the  CLF  if  both  S.    1720  and  S.    1721  were  enacted 
into   law  as  presently  drafted. 

Therefore,   Mr.   Chairman,    the  National   Association  of  Federal 
Credit  Unions  would  urge  the  Committee  to  carefully  reconsider 
this  natter.     If  it   is  found  necessary  to  provide  the  Share 
Insurance  Fund  with  authority   to  borrow  from   the  CLF,   we   would 
urge   that   this   borrowing   authority   be  exclusively   limited   to  the 
existing  Share   Insurance   Fund.      It   should   not' be  granted   to   the 
FDIC  or  any  other  successor  organization  should  the  National 
Credit   Union  Share   Insurance  Fund  be  dissolved,   merged   or 
consolidated   with  any  other    insuring   entity. 
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Central  Liquidity  Facility  Aroendiaents 
The  National  Association  of  Federal  Credit  Unions  has  been 
and  continues  to  be  a  strong  supporter  of  the  Cential  Liquidity 
Facility  (CLF) .  The  CLF  has  pcoven  to  be  a  successful  and  much 
needed  facility,  and  we  look  forward  to  Its  continued  success  in 
meeting   the   needs  of   Federal   credit   unions. 

Sections   503,    504   and   505  of   S.    1720  comprise  a  package  of 
amendments  which  HAPCU  su^orts,   since  theic  adoption  would  enhance 
the   ability  of   the  CLF   to  perform   its   statutory  mandate. 

Section  503  provides   foe   a   limited  expansion  of   the  CLF's 

ments   strictly   for   cash  management   purposes.      The  CLF's  current 
investment   authority   is   limited   to  government   and   agency  securities, 
CDS   and   other  deposits   in   federally   insured   institutions.      Section 
S03   would   remove  certain  restrictions  on   the  CLF's  ability   to 
manage    its  cash  position  and  give   the  CLF   needed   flexibility   in 
its   future   operations. 

He   also   join   the  National   Credit  Union  Administration   in 
urging   adoption  of  Section   504  of   S.    1720.      This  amendment   will 
correct   an  oversight    in  the  enactment  of   Public   Law  95-630   regarding 
the  Central   Liquidity   Facility.      The  CLF,   which   functions  as   the 

located   within   the  National  Credit   Union  Administration,   an 
independent   agency  of   the   federal   government.      As   such,    it   should 
not   be   required   to  pay   income   taxes.      However,    after    receiving 
two   filing   extensions   from  the   Internal   Revenue  Service,    the  CLF 
was   required  on  June   15,    19B1,    to   file   an   income   tax   return  for 
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fiscal   yeac   1980.      Adoption  of   the   retroactive  tax  exeMption 
provision  contained   in  Section   504  of   5.    1720  will   correct   this 
awkward  and  difficult   situation  before   the  operations  of   the  CLP 
are   seriously  affected. 

As  we  said    in  testinony  before   this  Conmittee  on  May   7, 
NAFCU  supports  giving   the  CLF  specific   authority   to  act   as  an 
agent  of   the   Federal   Reserve  System   for    the   purpose  of   funneling 
funds   from   the   Fed's  discount  window  to  credit   unions.      This 
would  be  particularly   important    in  the  event   that   the  CLF  reaches 
its  borrowing   limit   and  credit   unions   still   have   liquidity   needs. 
Accordingly,    we   recommend   that   the  Committee   view   favorably   the 
adoption  of   Section  505  of   S.    1720.      The  option  pcovlded   in 
Section  505  night  be  used   in  extreme  emergencies,    instead  of  a 
requested  draw-down   from  the   emergency  line  of  ccedlt  at  Treasury. 
GAP   Audit   of    MCUA 
It   is  our   understanding   that  Section   507  of   S,    1720  would 
cause   the  National   Credit   Union  Administration  to  be   subject   to 
«n  audit  by  the  General   Accounting  office  on  a   fiscal   year   basis 
consistent  with  audits  of  other   government   agencies.      The   Federal 
Credit   Union  Act   presently  calls   for   such  audits  on   'a  calendar 
year   basis."      In  the   absence  of   any  objections  being   raised 
regarding   this  change   by   Che  National  Credit  Union  Administration 
Board,  NAFCU  would  endorse  this  change. 

Elimination  of   Requirement   for   Partial 
Year   Prewlums  and   Rebates ' 
The   Federal   Credit   Union  Act   presently   requires   that  each 
new  credit  union  be  assessed  a   partial   year   premium  during   the 
year    In  which   it   is  chartered  and   that  each  credit  union  liquidated 
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receive   a  partial   rebate  on  premiums  paid.      The  cost  of   the 
complex  computations   required   by  both  of   these   requlreaents   is 
sufficient   to  exceed   the   benefits   received,   accoidlng   to  the 
NCUA  Office   of   the  Comptroller.      We   therefore   agree   that   these 
requirements   should   be  deleted  on   the   basis   that   neither   the 
Agency   nor    Che  Credit  unions   are   receiving   the   intended   benefits. 
Accordingly,   ve   support   adoption  of   Section   508  of  S.    1720, 
Investment   of   HCUA  Operating   Funds 

The   Federal   Credit   Union  Act   presently  permits   the   investment 
of   NCUA's   Share   insurance   premiums.      This  amendment,   contained 
in  Section   509   of  S.    1720,    seeks   similar    investment   authority 
for   operating    fees.      As   with   the   revenues  derived   from  the 
investment  of   the   share    insurance   premiums,   HCUA   and   not   the 
general   revenue    (Treasury)    should   be   the   recipient  of   such   reve- 
nues.     Since   these   funds  originate   from   the  credit   unions   being 
regulated,    NAFCU  believes   that  any   income  derived   therefrom 
should    flow   to   the  agency   and   thereby  directly  benefit   the  credit 
unions   regulated   by   HCUA   in   the   form  of   reduced  operating   fees, 
rather    than   flowing   back   to   the  Treasury  as   they  do  presently. 
NAFCU,    therefore,    recommends   the  adoption  of   Section  509  of 
S.    1720. 

Credit  Union  Mortgage   Lending   Authority 

Sections   510   through   516  of   S.    1720  contain  a   series  of 
amendments   to   the   Federal   Credit   Union  Act   which   relate   to  credit 
iinions'    mortgage    lending    authority.       This    Association    supports 
these    amendments    which,    in  our    opinion,    will    assist   credit    unions 
in  meeting   the   mortgage   financing   needs  of   their   members. 
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Section   107{5)[AI(i)    of   the  Federal   Credit   Union  Act   pcesently 
authorizes  Federal   credit   unions   to  make   ceeldential   mortgage 
loans  provided  the  maturity  does   not  exceed   30  years.      Section 
SIO  of  S.    1720  would   amend   this   section  of   the   Act   to  permit 
Federal   credit   onions   to  extend  conventional   real   estate   loan  terms 
to  360  months,   starting  from  the  date  of  the  first  payment. 
This  change  would   accommodate   those   situations  where   the   first 
payment   is  due  more   than   30  days  after   the  date  of  disbursement 
and  would   be  more  consistent   with   the  general   practice   in  the 

Section  510  would  also  provide  NCUA  with   the   necessary 
regulatory   flexibility   to  develop  alternative  mortgage   regulations 
which  would  balance   the   Interests  of  Federal  credit   unions  and 
the   Interests  of   the  credit   union  members.      One  alternative  that 
we   believe   should   be   available   to   Federal   credit  unions    Is   to 
extend   the   maturity  of   an  adjustable   rate   loan  so  as   to   keep   the 
payments   fixed.      For   example,    in   Its  VRM   regulation,    the   Federal 
Home  Loan  Bank  Board  permits  extension  of  a  loan  for  up  to  a 
maximum  of  one-third  of   the  original  maturity.      In  the  case  of   a 
30-year  mortgage   loan,    this  amounts   to  an  extension  to  40  years. 
KCUA  currently  laclrs  the  statutory  authority  to  permit  borrowers 
and  Federal   credit   unions   to  use   this  option.      He   therefore   urge 
the   adoption  of   Section  510   of   S.    1720. 

Section  511  of   S.    1720   would   remove   a   limitation   in  the 
Federal   Credit  Union  Act  which  prohibits  a  Federal  credit   union 
from   financing   the  acquisition  of   a  dwelling   If    its   sales  price 
exceeds   150  pet   centum  of   the  median  sales  price  of   residential 
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real   property   in   the   area.      While   this   restriction  was   initially 
intended  to  prevent  Federal  credit  unions  from  financing  "luxury" 
homes,   we   have   found   that   in  practice   this   restriction  proves 
excessively  burdensome   to  credit  union  nembers.    as  well   ae   to 
the  credit  union.      I   would  point  out   that  credit   unions   sinply 
are   not   receiving   applications   to   finance   'luxury'   homes.      In 
addition,    in  view  of  today's  distorted  real  estate  market,    it  is 
extremely  difficult   for  credit  unions   to  obtain  reliable  data 
indicating   what,    indeed,    the  median  sales  price   for   residential 
property   is   in  a  particular   area   at   any  given  point   in  time. 
Generally  speaking,    such   Information   Is  either   unreliable  or 
obsolete  by   the   time   it   Is  obtained.      Therefore,    this   burdensome 
restriction  should  be  repealed  by  adopting  Section  Sll  of  S.    1720. 

Section   512  would  clarify   the   authority  of  Federal  credit 
unions   to   refinance   first  mortgage   loans.      Currently   the  wording 
of   this   authority  does  not  clearly  authorize   this   refinancing 
for  purposes  such  as  education  of  members'  children.     This  anend^- 
nent  would  allow  nembers  to  take  advantage  of  the  equity  in 
their   homes   through   their   credit  unions. 

NAFCU  supports  Section  513  which  would  set  the  maximum 
maturity  on  all   second  mortgage   loans   at   IS   years.      Currently,    a 
distinction  exists   between  second   mortgage   loans   for   home 
improvements,    which  can  extend   to   15   years,    and  other   second 
mortgage   loans,    which  can  only   be   for    12  years.      Credit  unions 
have   had  problems  determining   the  correct  maturity  when  a  portion, 
but    not   all   of   the   loan,    is   used   for   a   home   improvement.      Defining 
a   home    improvement   has   also  caused   some   problems.      We   urge   this 
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1  Che  Intecests  of  Blmplicity  and  deregulation. 

The  Federal  Credit  Union  Act  is  amended  by  Section  514  of 
this  bill  to  require  that  partial  prepsyptentB  on  loans  extended 
by  Federal  credit  unions  be  paid  on  the  date  nonthly  installnents 
are  due  in  the  anount  applicable  to  the  principal  balance.   This 
change  Is  necessary  so  that  credit  unions  can  deal  with  institu- 
tional investors  such  as  the  Federal  National  Hortgage  Association 
and  the  Federal  Home  Loan  Mortgage  Corporation  since  they  require 
these  procedures. 

Section  SIS  asiends  the  language  of  Section  101(5)  of  the 
Federal  Credit  Union  Act  to  include  custodial  accounts  under  the 
HCUA  insurance.   The  Intent  of  Congress  appears  to  have  been  for 
Federal  credit  unions  to  service  loans  on  the  secondary  nortgage 
Market,  and  investors  require  that  these  accounts  be  Insured  by 
the  federal  govemnent.   Bowever,  presently  MCUA  insurance  only 
applies  to  menber  accounts.   This  change  would  permit  Federal 
credit  unions  to  service  these  loans  on  the  secondary  mortgage 
■arket  by  extending  the  coverage  to  Include  custodial  accounts. 
Finally,  Section  Sie  would  authorize  Federal  credit  unions  to 
issue  nor tgage-ba eked  securities.   Several  arguments  can  be  made 
that  this  authorization  presently  exists  within  the  Federal  Credit 
Union  Act.   This  amendment  would  clarify  statutory  atRhorlty  and 
grant  Federal  credit  unions  parity  with  federal  savings  and  loan 
associations  in  this  regard. 

Terainatlon  off  Credit  Union  Membership 

Credit  unions  have  prided  theaselves  on  their  loyalty  to 
■embers  and,  conversely,  members'  loyalty  to  their  credit  unions. 
Section  517  off  this  bill  would  allow  a  Federal  credit  union's 
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board  of  dlrectocs  to  adopt  a  policy  permitting  the  tetmlnation 
ot   nembership  in  the  credit  union  based  on  inactivity.   This 
proposal,  endoised  by  the  National  Credit  Union  Administration, 
appears  to  be  a  feasible  method  of  dealing  with  dormant  accounts, 
and  we  support  the  propiosal. 

In  conjunction  with  proposed  Section  517,  NAFCU  recommends 
that  credit  unions  be  authorized  to  increase  the  pat  value  of 
shares  from  55.00  to  $25.00.   Since  the  Federal  Credit  Union  Act 
was  passed  in  1934,  membership  in  a  Federal  credit  union  has 
required,  for  those  in  the  field  of  membership,  a  minimum  $5 
share  balance.   As  inflation  has  escalated,  the  value  of  the  $5 
share  has  dropped  in  real  dollar  value.   For  many  credit  unions, 
it  is  difficult  and  costly  to  maintain  share  accounts  with  a 
minimum  balance  of  S5.  Some  members  choose  to  maintain  these 

to  the  credit  union's  services.   For  members  who  do  not  use 
these  services,  the  cost  of  maintaining  these  accounts  must  be 
borne  by  the  entire  membership. 

By  providing  credit  unions  with  the  flexibility  to  require 
a  slightly  higher  minimum  share  balance,  the  credit  union  will 
still  be  able  to  meet  the  needs  of  small  savers,  while  not 
imposing  additional  costs  on  the  entire  membership. 

He  therefore  recommend  that  the  Federal  Credit  Union  Act  be 
amended  to  permit  a  Federal  credit  union's  board  of  directors  to 
establish  a  minimum  share  balance  of  not  less  than  $5  and  not 
more  than  $25.   The  par  value  of  shares  will  remain  in  multiples 
of  S5.   We  believe  that  by  providing  this  flexibility.  Federal 
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credit   union  officials  will   be  able   to  establish  a   policy   that 
Beets   the   needs  of   the  membership,   while   still   enabling   those  of 
modest   Beans   to   take   advantage  of   savings  plans  at   their   credit 
union.      He   thus   suggest   that  Section   103(4)   of   the   Fedeial  Ctedit 
Union  Act   be   aaended   to  read:      'the   par   value  of   shares,   which 
shall   be   in  $5  multiples,    not  less   than  $5  and   not  more   than 
$25." 

Truth-In-LenJing 

Although  some  of   the  Truth-In-Lending  amendments  proposed 
in  S.    1720  would   hava   little  or   no  effect  on  Federal  credit 
unions,   others  would   have  a   significant    impact  on  Federal   credit 
unions  should   they  be  enacted   Into  law.      Section  70S  would   restrict 
statutory  penalties   to   situations  where   the  creditor    is   in  sub- 
stantial  noncompliance  with   the   Truth-In-Lending  Act.      While   the 
$100  minimum  penalty  would  be  elininated,   the  maximum  penalty 
would  be  increased  from  SI, 000  to  SB, 000. 

HAFCU  believes   that  TIL  can  and   should  be   simplified  even 
further   than   it  baa   been.      In  supporting   this   amendment,   we 
wculd  enphaslze  that  most  credit  unions  do  the  best  that  they 
can   to  comply   fully  with  a   very  detailed   and  complicated   regulation. 
They  should  not  be  subject  to  unduly  stiff  penalties  for  unintended 
technical   or   clerical   errors  which  cause  de  minimis  injury  to 
the  consumer. 

In  extending   the  effective  date  of   the   amendments  contained 
in  the  Truth-In- Lending  Act  for  an  additional  six  months,   the 
drafters  of   Section  706   have  given  the   financial   community  some 
breathing   room   in  which   to  assimilate   these  changes]    thus,   we 
support   this   amendment. 
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Preemption  of  Due  On  Sale  Prohibitions 
Included  in  Title  I,  Section  141,  iE  a  preemption  of  state 
laws  prohibiting  due-on-sdle  clauses.   These  clauses  stipulate 
that  a  borrower's  mortgage  becomes  due  when  he  or  she  sells  his 
or  her  home.   Many  states,  in  the  interest  of  consumer  rights, 
have  prohibited  the  use  of  such  clauses  since  their  invocation 
would  impair  the  ability  of  many  to  ever  become  homeowners, 
particularly  in  a  period  of  artificially  high  interest  rates. 
This  amendment  provides  for  a  federal  override  of  these 
state  laws  while  giving  states  a  three-year  period  in  which  they 
may  override  the  federal  preemption.   Existing  law  —  as  well  as 
credit  union  tradition  —  expressly  limits  credit  unions  to 
dealing  with  their  own  members  only.   An  argument  could  be  made 
that  state  laws  prohibiting  due-on-sale  clauses  effectively 
compel  credit  unions  to  deal  with  non-members  who  assume  loans 
originated  by  the  credit  union.   Therefore,  HAFCU  supports  the 
federal  preemption  of  state  laws  prohibiting  due-on-sale  clauses 
as  provided  in  Section  141  of  S.  1720. 
Conservatorship 
Section  506  of  Title  VI  provides  NCUA  with  the  authority  to 
exercise  the  option  of  taking  possession  and  control  of  a 
federally  insured  credit  union  when  required  to  preserve  its 
assets,  protect  the  insurance  fund  or  to  protect  the  interests 
of  a  credit  union's  members.   This  amendment  is  designed  to 
prevent  the  liquidation  of  credit  unions  and  is  similar  to  the 
authority  of  the  Comptroller  of  the  Currency  and  the  Federal 
Home  tjoan  Bank  Board.   As  the  objective  of  this  conservatorship 
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power  is  the  resuuption  of  normal  business  of  the  credit  union, 
NAFCU  ia  in  favor  of  this  Change. 

However,  trtiile  we  support  the  provisions  in  S,  1720,  which 

would  provide  NCUA  increased  conservatorship  powers,  we  strongly 

oppose  the  language  in  S.  1721,  which  would  take  from  HCUA  other 

powers  that  would  permit  assistance  to  troubled  credit  unions. 

The  Deposit  Insurance  Consolidation 

Act  of  1981   (S.  1721) 

The  second  proposal  (S.  1721)  under  consideration  t^  this 
CoDBiittee  today  would  merge  the  National  Credit  Union  Share  1 
Fund  and  the  Federal  Savings  and  Loan  Insurance  Corporation  into 
the  Federal  Deposit  Insurance  Corporation.   Some  type  of  consolidation 
of  the  three  insurance  funds  may,  in  time,  prove  to  be  necessary. 
However,  many  changes  are  needed  in  S.  1721  as  it  now  stands 
before  this  Association  could  possibly  recommend  its  favorable 
cons  idera  tion . 

Constmer  confidence  in  the  vitality  of  government  share 
and  deposit  insurance  funds  is  a  necessary  element  to  the  success 
of  financial  institutions.   Conceptually,  the  basic  idea  of  joining 
the  three  insurance  funds  in  order  to  establish  a  single  and  far 
stronger  fund  does  have  some  merit.   Stability  within  the  financial 
cooMunity  is  essential  and  consumers  must  be  able  to  have  confidence 
in  the  solvency  of  an  insurance  fund.   As  long  as  this  is  the 
■otlve  behind  the  consolidation  of  the  funds  and  no  further 
relinquishing  of  powers  is  necessary,  the  National  Association  of 
Federal  Credit  Unions  can  support  the  further  exploration  of  the 
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However,   S.    1721  does   not   simply  consolidate   the   thtee   funds. 
Many  steps   have  been  taken   in   this   bill    that   are   not  only  unnecessary 
but  would  prove   unduly  hatmful    to  Federal   credit   unions.      Powers 
that   should   not   be   relegated   to  FDIC   are   taken   from  NCUA  under 
this   bill. 

Several   steps   toward   the  dismantling   and   abolition  of  NCUA 
ate  apparent.      NAFCU   Is   unalterably  opposed   to  any   such   steps 
that  might   lead   toward   the   relinquishment  of  NCUA   regulatory 
authority  over   credit   unions. 

Not  only  would   this   legislation   turn  monies   of   the  National 
Credit  Union  Share   Insurance   Fund   over   to   the   FDIC,    but   all   of 
the  discretionary  powers   accompanying   that   Fund  would   also  be 
surrendered   by  NCUA.      Among   other    things,    the   FDIC  would   gain 
authority  over    troubled  credit   unions,   deciding   when  and   how   to 
purchase   or   sell   their   assets.      Section  208    [Federal   Credit  Union 
Act)    assistance   for   credit  unions   would   no   longer   come   from  the 
agency   that   understands   the  workings  of  credit   unions,    but   would 
be   administered   by   an  agency   trained   and  experienced   only   in 
regulating   banks. 

Unrelated   Powers  Taken   from  NCUA  by   S.    1721 

In  proposing   the   broad   sweeping   repeal   of   Subchapter    II   of 
the   Federal   Credit   Union  Act,    the  drafters  of   S,    1721  would   also 
significantly   impair   KCUA's  ability   to  examine   and   regulate  credit 
unions.      The  NCUA  Board   would   lose   many  of    its  administrative 
powers    if   this   bill   were   passed   as   written.      This   seems   to  be 
an   indefensible   attempt   to  erode   the   authority  of   the  NCUA  Board. 

Several    serious  questions   arise   from  an   analysis  of   these 
proposals.      Is   this   a   first   step  toward   the  consolidation  of   the 
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financial   regulatory  agencies   into  one   'superagency'?      If   so. 
NAFCU   is  unalterably  opposed   to   this  or   any  othet   legislation 
which  seeks  that  end.     Our  position  has  consistently  been  that  we 
reject   the   idea  of   any   regulatory  consolidation  which  would   shift 
the   function  of  credit   union  examination  and   regulation  away   from 
KCUA  to  a  banking   regulator.      Credit   unions  are   not   banks;   credit 
unions  do   not   take  deposits,    nor   are  credit   unions   permitted   by 
law  to   take  deposits.      Me   in  the  credit  union  movement   stand   in  a 
unique  position,   eervlng  not  the  public  but  our  neDbers;  operating 
not   for   profit,   but   as  cooperatives   for   the  benefit  of  our   aembers. 
To  consolidate   the   regulatory  and   supervisory   authorities  of   the 
National  Credit   Union  Administration  Board   into   some   "superagency" 
would   be   to  threaten   the  very  existence  of   the  credit   union 
community. 

ftuthority   to  Borrow   from  CLF 
In  Title  V  of   S.    1720,    the   recommendation   is  made   that   the 
National  Credit   Onion  Share   Insurance   Fund   be  given  the   authority 
to  borrow   from   the  Central   Liquidity   Facility,      If   the  NCUSIF   is 
merged   into   the   FDIC  or   some  other   trust   fund,   will   the   new   fund 
gain   the   authority   to  borrow   from   the  CLF7     This  question   should 
be   addressed   in   light  of   the  consolidation   issue  as  we  could 
not   support   the  authority   to  borrow   if   the   benefits  of   the 
insurance   fund  extend  to  financial  institutions   other  than  credit 

Public  confidence   in  a   savings   insurance   fund   is   imperative 
and   thus   the   theoretical   consideration  of   the  consolidation  of 
the  National  Credit   Union  Share   Insurance  Fund,    the   Federal   Savings 
and  Loan   Insurance  Corporation  and   the  federal   Deposit   Insurarxie 
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Corporation  into  a  single  insurance  agency  in  an  effort  to  strengthen 
public  confidence  in  understandable. 

S.  1721,  as  drafted,  however,  sinply  does  not  accomplish 
this  goal.   The  drafters  of  this  legislation  have  gone  much  farther, 
even  to  the  point  of  ellminsting  the  HCUA  Board's  administrative 
powers.   NAFCU  must  oppose  any  repeal  of  NCUA  authority  by  this 
legislation  and  more  in^ortantly  oppose  the  Congressional  delegation 
of  pcwer  over  credit  unions  to  the  FDIC.   A  great  deal  of  work  is 
required  to  sift  out  those  powers  that  belong  to  the  separate 
agencies  before  any  type  of  insurance  fund  consolidation  can  be 
accomplished. 

As  in  the  past,  NAFCU  and  HAFCU  staff  will  be  pleased  to 
assist  this  Committee  If  it  is  your  desire  to  explore  this  highly 
controversial  matter  further. 

In  addition  to  those  issues  discussed  in  S.  1720  and  S.  1721, 
I  would  also  urge  your  consideration  of  the  following  matters. 

Reenactment  of  S200/S400  Interest/Dividend 

In  an  effort  to  improve  tan  incentives  for  savers,  the 
Congress  recently  passed  a  law  creating  the  All  Savers  Certificates 
and  expanding  Individual  Retirement  Account  provisions.   At  the 
same  time,  however,  the  sole  tax   incentive  £ot  the  small  saver 
was  abolished.   The  S200  ($400  for  joint  returns)  exclusion  for 
Interest  and  dividends  earned  which  was  enacted  in  Section  404 
o£  Public  Law  96-223  (the  Crude  Oil  Windfall  Profits  Tax  Act) 
for  1981  and  1982  has  been  eliminated  £ot  1982. 
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The  National  Association  of  Federal  Credit  Unions  encourageE 
this  Congress  to  reenact  an  expanded  exclusion  for  interest  and 
divid^ids  so  that  small  savers  will  benefit  also. 

Several  bills  have  been  introduced  in  both  houses  irtiich 
would  bring  back  this  saving  incentive.   He  commend  the  actions 
of  Senator  D'Amato,  a  distinguished  member  of  this  C<xiiinittee  who 
introduced  S.  1607,  and  others  who  have  sought  to  reenact  this 


Bankruptcy 

The  members  of  the  National  Association  of  Federal  Credit 
Unions  met  in  caucus  last  January  to  identify  legislative  and 
regulatory  priorities  requiring  the  prompt  attention  of  the  Congress. 
The  issue  of  greatest  immediate  concern  to  our  members  was  at  that 
time,  and  continues  to  be,  revision  of  the  Bankruptcy  Reform  Act. 
An  unprecedented  98%  of  our  members  responding  felt  Public  Law 
95-598  should  be  amended  during  this  session  of  Congress  in  order 
to  guarantee  more  equitable  treatment  in  bankruptcy  proceedings 
for  both  borrcwers  and  lenders. 

Hith  this  in  mind,  we  ask  your  asaietance  in  correcting  the 
apparent  abuses  in  the  bankruptcy  laws.   Credit  unions  which  provide 
loans  at  reasonable  rates  to  their  members  ask  for  reasonable 
assurance  that  loans  extended  in  good  faith  will  be  repaid  by 
members  who,  in  fact,  have  the  resources  to  meet  contractual  ob- 
ligations to  the  credit  unions. 

Specifically,  we  urge  the  Congress  to: 

1)   Establish  threshold  criteria  which 'must  be  met  by  a 

borrower  before  he  or  she  may  go  forward  in  a  bankruptcy 
proceed  i  ng . 
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3)   Require  the  borrower  to  notify  secured  creditors  of 

what  he  or  she  intends  to  do  with  the  secured  property 
within  ten  days  of  filing  the  petition  in  bankruptcy  and 
to  further  require  that  the  borrower  perform  his  or  her 
stated  intention  by  the  time  of  the  first  meeting  of 
creditors. 

4}   Perroit  the  borrower  to  reaffirm  obligations  without 
court  approval. 

5}  Exclude  from  preference  attack  those  transactions  which 
are  made  in  the  ordinary  course  of  business  to  creditors 
who  lack  reason  to  know  of  the  debtor's  insolvency. 

61   Limit  aggregate  personal  exemptions  to  $3,000  per  debtor. 

7)  Allow  the  redemption  of  secured  collateral  over  a  fixed 
period  of  time  rather  than  abolishing  the  lender's 

A  recent  study  released  by  the  National  Credit  Union  Adminis- 
tration reaffirmed  the  belief  that  many  problems  are  the  result 
of  the  present  Bankrupty  Code.   This  study,  conducted  by  an 
independent  agency  of  the  federal  government,  concluded  that  an 
astonishing  53  percent  of  credit  union  losses  due  to  bankruptcy 
were  directly  attributable  to  the  lax  provisions  of  Public  Law 
95-598.   The  changes  I  have  outlined  above,  if  enacted,  could 
bring  an  element  of  even-handedness  back  into  the  bankruptcy 
process. 

Federal  Credit  Union  Exemption  from  Federal 
Trade  Commission  Jurisdiction 

Since  no  valid  reason  exists  or  has  been  proven  to  exist, 
the  Board  of  Directors  of  this  Association  requests  that  Federal 
credit  unions  be  exempted  from  Federal  Trade  Commission  (FTC) 
jurisdiction.   Such  an  exemption  would  be  in  the  best  interests 
of  credit  union  members.   He  were  pleased  to  see  that  Lawrence 
Connell,  as  Chairman  of  the  National  Credit  Union  Administration 
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Board,  endorsed  such  an  exemption  in  teBtimony  before  thia 
Conmittee  on  April  2B  of  this  year. 

The  precedent  for  exempting  regulated  depository  institutions 
such  as  Federal  credit  unions  from  Federal  Trade  Commission  juris- 
diction is  well  established.   In  addition,  such  an  exeii^tion  would 
eliminate  unnecessary,  costly  and  duplicative  regulation  of 
Federal  credit  unions,  which  is  a  stated  objective  of  the  Financial 
Regulation  Simplification  Act  of  1980  (Title  VII,  Public  Law  96- 
221).   HAFCU  suggests  that  Federal  credit  unions  should  be  removed 
from  Federal  Trade  Commission  jurisdiction  in  the  same  manner 
that  banks  and  savings  and  loan  associations  are  presently 
exempt.   The  National  Credit  Union  Administration  Board  should 
regulate  Federal  credit  unions  with  respect  to  consumer  protection 
matters  and  most  areas  of  antitrust,  rather  than  the  FTC. 

Therefore,  the  members  of  this  Association  concur  with  the 
Chairman  of  the  National  Credit  Union  Administration  Board  and 
believe  that  there  is  no  longer  any  valid  reason  to  subject  Federal 
credit  unions  to  Federal  Trade  Commission  regulation. 
Direct  Deposit  of  Federal  Employees'  Pay 

Barring  emergency  Congressional  action,  when  the  Senate  and 
House  fall  to  approve  appropriations  bills  prior  to  the  beginning 
of  each  fiscal  year,  the  issuance  of  government  paychecks  and 
their  direct  deposit  in  financial  institutions  is  interrupted. 
This  results  in  direct  economic  injury  to  millions  of  federal 
employees  and  many  hundreds  of  financial  institutions  which  serve 
the  needs  of  these  employees. 

Of  the  12,440  Federal  credit  unions  chartered  in  the  United 
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states  as  of  December  31,  1980,  840  served  fields  of  membership 
comprised  of  "Federal  Government"  employees;  602  Federal  credit 
unions  served  civilian  federal  employees  and  23S  Federal  credit 
unions  served  members  of  the  military  forces.   These  credit  unions 
hold  over  S13. 1  billion  in  assets. 

Thus,  the  inability  of  Congress  to  approve  appropriations 
bills  in  a  timely  fashion  not  only  subjects  individual  employees 
to  potentially  serious  economic  injury,  but  could  also  threaten  the 
viability  of  their  credit  unions. 

Despite  the  move  several  years  ago  Co  change  the  fiscal  year 
from  July  1  to  October  1,  Congress  has  repeatedly  been  unable  to 
complete  work  on  these  measures  in  time  for  the  new  year.   This 
delay  puts  Federal  employees'  pay  in  jeopardy!  places  an  unnecessary 
strain  on  credit  unions  and  other  financial  institutions  serving 
large  groups  of  federal  employees;  and  triggers  unusually  high 
demands  for  short-term  consumer  loans  at  precisely  the  time  when 
the  credit  unions  are  experiencing  a  cash  flow  shortage  as  a 
result  of  nondelivery  of  federal  allotment  checks.   We  urge  the 
Congress  to  take  steps  to  remedy  this  situation. 

Federal  Allotment  Fee  for  Government 
Paychecks 

Through  the  U.S.  Treasury  Direct  Deposit  Program,  a  program 
promoted  and  espoused  by  Treasury,  the  government  hopes  to  have 
all  recurring  payments  issued  through  electronic  funds  transfer 
systems.   Currently,  29.1%  of  payments  are  directly  deposited  into 
financial  institutions.   Approximately  B4«  of  the  nation's  22,000 
credit  unions  receive  some  form  of  direct  deposit  through  military 
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On  April  15,  the  Treasury  Department  published  its  semiajinual 
agenda  which  stated  that  an  increase  in  the  amount  of  service 
charges  assessed  financial  organisations  for  payroll  allotments 
is  under  consideration.   Financial  institutions  participating 
with  the  government  in  the  civilian  direct  deposit  program  are 
now  charged  six  cents  per  transaction,  even  though  the  program 
saves  the  government  countless  thousands  of  dollars.   This  cost 
is  incurred  by  the  financial  institution  even  though  in  some  cases 
it  would  be  easier  and  less  burdensome  not  to  receive  the  deposit 
by  electronic  means. 

NAFCU  is  opposed  to  any  Increase  in  the  service  charge.   We 
feel  that  any  increase  will  diminish  the  ability  of  the  government 
to  attain  SOI  participation  in  the  direct  deposit  program  by 
1990,  as  Is  the  Treasury  Department's  goal.   It  will  mean  increased 
costs  to  the  institutions  which  will  be  passed  on  to  the  consumer, 
in  most  cases.   The  end  result  may  well  be  fewer  consumers  willing 
to  participate  in  the  program,  thereby  increasing  payroll  costs 
to  the  Treasury  Department. 

HAFCU  believes  that  the  Treasury  Department  erred  in  its 
assessment  that  such  an  increase  would  not  be  burdensome  to  small 
institutions.   It  should  have  provided  an  economic  impact  analysis 
as  is  required  under  Public  Law  96-354,  the  Regulatory  Flexibility 
Act. 

HAPCU  suggests  that  the  Treasury  Department  dismiss  any 
recommendations  for  increase  in  the  costs  Of  services  t 
programs.   This  program  is  beneficial  to  the  Treasury  Depart 
We  believe  the  current  transaction  fee  i< 
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than  adequdte  and  fear  that  any  increase  would  disrupt  the  Increasing 
success  the  program  has  enjoyed  over  the  past  few  years.   He  urge 
the  Congress  to  take  steps  to  ensure  there  will  be  no  increase 
in  the  transaction  fee  and  that  allotments  for  military  personnel 
retain  their  current  exemption. 

NAFCU  would  urge  this  Committee  to  incorporate  into  S.  1720 
legislation  which  Congresswoman  Kary  Rose  Oakar  (D-OH)  recently 
introduced.  This  legislation  (H.R.  4703)  would  requite  the  federal 
government  to  provide  payroll  deduction  allotments  under  the 
savings  allotment  program  at  no  cost  to  the  federal  employee  or 
to  the  recipient  financial  institution.   NAFCU  supports  this  bill 
and  urges  the  Congress  to  not  only  deny  the  increased  fee  but  to 
remove  the  fee  entirely.   We  wonder  why  private  industry  can 
provide  this  fringe  benefit  to  employees  free  of  charge,  but  the 
government  cannot. 

Conclusion 
Mr.  Chairman,  that  completes  my  prepared  comments  on  the 
Financial  Institutions  Restructuring  end  Services  Act  of  1981 
(s.  1720)  and  the  Deposit  Insurance  Consolidation  Act  of  1981 
{S.  1721).   In  closing,  I  would  like  to  again  thank  the  Committee 
for  this  opportunity  to  present  the  views  of  the  National  Asso- 
ciation of  Federal  Credit  Unions  on  issues  relating  to  the 
stability  and  growth  of  our  nation's  financial  institutions, 
HAFCU  and  the  HAFCU  staff  look  forward  to  working  with  the  members 
of  this  Committee  as  you  continue  the  difficult,  but  unquestion- 
ably necessary,  task  of  revamping  the  complex  statutory  frameworic 
which  restricts  the  ability  of  regulated  depository  institutions 


oyGoot^Ic 


to  meet  the   challenges   of   today's   financial  >urkatplac«.      Thl» 
work  is  <Aviously  necessary   to  enaur«  that  credit  unions   and  othar 
traditional  providers  of   financial  scrvlcaa  will  have   tha  nacaasary 
flexibility   to  meet   the  borrowing  and  saving  naeda  of   tha  nation 
In   tbe  years  ahead.      In  the  absence  of  such   reform,   a  natural 
evolutionary  process  will  be  artificially   and  unnacassarl ly 
stalled,   and  a  growing  nvmber  of   innovative  and  a^graaslva  naw 
entrants  into  the  consuswr   financial  uarketplsca  —   i^aratln^ 
in   an  atmosphere   free  of  the  restraints  placed  on   tradltlr^nat 
depository   instituticMu   —  will  aeet  the  n««da  of   boriovera   an^ 
savers  which  have  historically  been  »et  by   r«gnlat*d  and   Irvaored 
depository   inatitutions. 

Mr-   Cbair>an,   I  wonld  be  pleased   to  rcsp<Md  to  any  'joAatt/'/Aa 
yoa  cr  th«  oiher  soibcrs   cf   the  Coaaitt**  miqf.t.  hav*.      Thwik  j'ju. 

Tlie  C^ahmaji .  Thank  yoa  ■very  macfa,  Mr.  HtttchiiMon. 
Mr.  CD^nL 

JOeETH  N.  CCCm.  CHAUMAN.  CKEDfr  CMON  MTIONAL 
ASSOCIATKKir 
Mr.  CuOML  Good  nmmitig,  Mr.  Cluuiuan. 

Hj  aane  ■  Joae^  N.  Co^ni  I  managf  the  Wcstcrty  Commua^ 
^  GreA  Vman,  wfaidi  aerras  about  Hftfi  people  tmnf  in  Wcater- 
1^,  RX  I  ako  Bene  am  fharrman  of  the  Oedit  Uinoa  Natian*! 


&  17Z1,  the  Fedexd  DepoM  Inemaiice  CouaoMatiwi  Act,  a  till 
AaK  coiHdefs  the  merger  of  Oe  Fedenl  Sam^t  and  LoMi  hMBr- 
■ee  CbeponCiaB  and  the  Xatiaoal  Crett  Uinoa  Mmmuttatmrn 
ftan  bav^Ke  Fiad  lAo  the  Federal  Depont  Iwiii  jiicr  Csrpsr*- 

iHL  Cwpgi  and  the  adasaMrataoa  hsn*  detcmaKfl  that  etr- 
Mia  eeaMMBi  ■ary  fce  afltotJ  by  euihiaMit  the  tfaae  faaA  mte 


.  Ctr^iA  befievM  tiue.  ; 


A  ijini.  dM  Hit  s  :'2: 
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out  distorting  credit  unions'  unique  structure,  operations  and 
identity  as  consumer-oriented,  financial  cooperatives. 

CUNA  is  also  concerned  by  S.  172rs  proposal  to  completely 
repeal  title  II  of  the  Federal  Credit  Union  Act.  Title  11  was  enacted 
by  Congress  in  1970  and  created  the  NCUA  share  insurance  fund. 
All  authority  vested  in  the  National  Credit  Union  Administration 
Board  to  structure  relief  through  emergency  assistance  to  remove 
offices  and  to  issue  cease  and  desist  orders  against  credit  unions  is 
located  in  this  title. 

Further,  the  share  draft  authority  that  credit  unions  fought  for 
and  that  was  authorized  by  Public  Law  96-^1  would  also  be  lost. 

FURTHER  ANALYSIS  NECKSSABY 

Briefly  stated,  CUNA  believes  that  more  time  for  further  analy- 
sis is  necessary  to  assure  a  more  complete  understanding  of  the 
ramifications  and  the  impact  of  the  reforms  proposed  in  S.  1721. 

Our  initial  study  has  uncovered  several  areas  where  credit  union 
treatment  is  less  than  adequate. 

S.  1720,  the  Financial  Institutions  Restructuring  and  Services 
Act  of  1981 — CUNA  is  concerned  that  many  of  the  provisions  of  S. 
IT20  which  amend  or  modify  existing  law  governing  bzmks,  savings 
and  loan  associations,  and  credit  unions  wul  be  inappropriate  if  the 
Federal  Deposit  Insurance  funds  are  consolidated  into  one  single 
fiind. 

With  that  said,  we  will  focus  the  rest  of  our  testimony  on  those 
provisions  of  S.  1T20  which  directly  affect  credit  unions. 

In  both  the  96th  and  9Tth  Congresses,  this  committee  passed 
amendments  to  the  Federal  Credit  Union  Act,  modernizing  the 
powers  and  structure  of  credit  unions  and  th^  Federal  supervi- 
90ri>'  a^ncies.  Credit  unions  remain  deeply  ai^ureciative  of  this 
legislation  issued  by  the  committee. 

Howe\'vr.  credit  unions  still  need  a  series  of  technical  housekeep- 
ing amendments.  The  purpose  of  these  amendments  is  not  to  in- 
oreAse  the  pre^ient  powers  of  Federal  credit  unioos.  but  rather  to 
clarify  ambiguities  in  the  eKJstJng  laws,  update  the  sectioDs  afiect- 
ing  credit  union  management  and  structure,  and  to  make  a 
number  of  purely-  technkal  changes  to  insure  internal  oonssteaqr 
in  the  act. 

Further  explanation  <^  these  and  all  the  provisioos  <f  the  boas- 
keeping  amendments  was  cwitained  in  our  testimonv  before  this 
•.\«nmitTe«  last  Ma>~.  We  will  st^imit  for  the  record  a  complete 
revision  of  these  amendm^its  as  axw  as  we  have  an  opportamtr  to 
dtscttss  thnn  with  NCVA's  i>ew  board  m«nher.  Edpar  Callahan.' 

This  pfoposal  wouM  eliminate  the  duty  to  reserve  fiar  iostittttioas 
w;th  Iws  than  $£  million  in  depoats^  In  the  paex.  CUNA  bas 
si^ia^esled  a  mininium  level  of  $1S  miliion  in  dqK»t&.  This  wonU 
Saw  Ute  «<1»n  of  esemfitiq^  in  ex»s  of  w  pncent  ot  all  ***^»*r*T* 
:n$£:t;:uoo$  from  reeemnf  aad  leporticig  requiieoKncs  of  the  S* — 
M:ai>   Oonttv-f  Act  of  '.^\  white  allowii^  the  Fedenl  P 
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Board  to  retain  reporting  and  reserving  authority  over  98.9  percent 
of  the  deposits  in  all  financial  institutions. 

Adoption  of  such  a  $15  million  exemption  for  small  institutions 
would  advance  the  goal  of  deregulation  without  impairing  the 
policy  objectives  of  the  Monetary  Control  Act  of  1980. 

MONEY  MARKET  MUTUAL  FUND  AUTHORITY 

Title  m  of  S.  1720  will  allow  all  depository  institutions  to  offer 
money  market  mutual  funds  to  their  members.  CUNA  supports 
that  proposal  because  it  would  allow  more  effective  service  to  mem- 
bers. 

DUE-ON-SALE 

CUNA  supix>rts  Federal  preemptions  of  State  restrictions  of  due- 
on-eale.  Restrictions  on  the  use  of  the  due-on-sale  provisions  direct- 
ly and  adversely  impact  the  financial  health  of  the  mortgage  lend- 
ing institutions. 

USURY  PREEMPTION 

S.  1720  would  take  the  important  step  of  complete  deregulation 
of  the  Federal  Credit  Union  Act  usury  ceiling  by  allowing  boards  of 
directors  of  individuEil  credit  unions  to  estamish  their  own  interest 
rate  ceilings.  Credit  unions,  serving  more  than  25  million  Ameri- 
cans, wouM  be  able  to  adjust  both  sides  of  their  portfolio,  the 
lending  and  the  savings  sides,  to  reflect  current  economic  condi- 
tions. This  is  an  important  step  and  must  be  speedily  adopted  to 
provide  all  Federal  credit  unions  with  the  maximum  authority  to 
develop  consumer  lending  instruments  that  meet  their  members' 
borrowing  needs. 

CREDIT  UNION  MERGERS 

The  proposed  l^islation  would  allow  merger  or  consolidation  of 
an  insured  credit  union  which  is  insolvent  or  in  danger  of  insolven- 
cy with  any  other  insured  credit  union. 

In  addition,  the  l^islation  would  allow  the  purchase  and  as- 
sumption of  the  liabilities  of  a  credit  union  which  is  insolvent  or  in 
danger  of  insolvency  by  another  credit  union  or  by  another  federeil- 
ly  insured  financial  institution.  It  is  extremely  important  that  this 
provision  be  adopted,  as  credit  unions  face  the  uncertainty  of  an 
unstable  economic  environment. 

INCREASED  DEPOSIT  INSURANCE  COVERAGE  ON  IRA/KEOGH  ACCOUNTS 

CUNA  supports  the  proposal  to  increase  from  $100,000  to 
$250,000  the  amount  of  insurance  available  on  IRA/Keogh  ac- 
counts. We  also  think  it  would  be  appropriate  for  the  committee  to 
consider  incretising  the  insurance  coverage  of  public  unit  accounts 
to  $250,000. 

I  appreciate  the  opportunity  to  testify  on  this  sweeping  I^isla- 
tion.  I  believe  that  portions  of  this  proposal  are  indeed  necessary 
(or  the  continued  heeUth  of  all  financial  mstitutions. 

CUNA  is  concerned  that  the  Federal  Deposit  Insurance  Consoli- 
dation Act  is  seriously  flawed  and  should  not  be  adopted  in  its 
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present  form.  However,  there  are  provisions  of  S.  1720  that  are 
absolutely  necessary  for  the  stren^fth  and  increased  growth  of 
credit  unions  and  their  ability  to  serve  members  and  consumers 
throughout  the  United  States. 

We  also  request  that  CUNA  housekeeping  amendments  be  incor- 
porated in  any  l^islation  reported  to  the  fiul  Senate. 

Mr.  Chairman,  before  concluding  my  testimony,  I  would  appreci- 
ate the  committee's  indulgence  in  permitting  me  to  comment  brief- 
ly on  one  other  matter  that  does  not  involved  the  present  bill,  but 
is  important  to  many  credit  unions  and  has  been  referred  to  in 
previous  testimony  before  this  committee. 

ICU  Services  Corp.,  an  afBliate  of  CUNA,  sponsors  a  highly 
successful  program  by  which  credit  unions  can  invest  in  U.S.  Gov- 
ernment securities  through  individued  trust  accounts  in  a  pommon 
trust  fund  maintained  by  the  First  Wisconsin  National  Bank  of 
Milwaukee. 

At  the  end  of  September  1981  investments  by  more  than  10,000 
credit  unions  partipating  in  the  ICU  Government  securities  pro- 
gram totaled  $736.8  million.  Because  of  comments  concerning  this 
program  in  previous  testimony,  I  thought  it  would  be  helpful  to 
submit  a  background  memorandum  for  the  record  to  explain  how 
the  program  operates  and  why  it  enjoys  the  confidence  of  so  many 
credit  unions. 

We  would  be  pleased  to  answer  any  questions  the  committee  may 
have  about  the  prt^am  or  about  any  other  areas  covered  by  my 
testimony. 

We  thank  you  for  this  opportunity,  Mr.  Chairmtm. 

[The  complete  statement  and  additional  material  received  from 
Mr.  Cugini  follows:] 
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STATEMENT   OF   THE    CREDIT   UNIUtI   NATIOtJiM.   AS--=0i."lATlOTi ,     I^Jl■. 

lly   naD«   is  Joseph   N.    Cugini.      1   jin  ticru   to   toslily    In    tw<> 
capacities.      First   as   a  credit   union   manayuc.      I  m.in.uii-   tlw 
Westerly  Comnuntty   Credit   Union   which   sorvoa   atout    l;,lilll)  jn'ii|i|« 
living   in  Westerly.    Rhode   Island.      Second.    I'm   ^tl•^nKll|||   nil   i^hati' 
>an  of   the  Credit   Union   National   Association.    Inc.      l'una   i'u|j- 
resentc   more   than   20,000  of   the   Nation's   statu   anil    Imluritl  ly 
chartered   credit   unions   through   52  member   credit   union    liiii<|tiii«. 
These   leagues   are   located    in   each   of    the   HtJitun   amJ    Llni   IHHLrtiM 
of   Columbia  and   Puerto   Rico.      These   credit   unlonn   imiivk   mora    thin 
45  million  Americans. 

I   am  pleased   to  be   here   to   testify  on   thu   iiwii>i|iln<|    Is'iU^- 
.ation  proposed   by  the   Committee   Chairman,    !iunatr>r   (^arn.      Tliu 
St   bill,    5.    1720,   grew  out   of   hearings  hold   tty   Lha   Oimmltlua 
the   Spring   of   1381   and   embodies  many  of   tho    la<jtsJ  ntlua 
changes   needed   to  relieve   Linneccssary  burdens  on   tlnanulat    innl  I - 
;utions   that  were   suggested   by   representatives   of   ttw   to'filmlnit 

and   their   regulators.      Th«   SQcond   Lill,    ((.    1721,    t«   a 
draaatic  proposal   Chat   change*   the  prtsvnt   structijin   '/I    i.lio 

funds  which   back  deposits   at   credit   uiii»ii»,    Davlni*   arid 
iations,   and   bonks.      BecaList   S.    1721   vj-il-l   r>av*  a    Itf' 
'caching   ispact   on   tr.e  continuing   «x].st«ric«  'A   cf-^'Jit    ■it,)-,iiit,    t 
or.   tr.at  titl    first, 
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S.    1721— THE    FEDERAL   DEPOSIT    IN5URAHCE   COMSOLIDJ 


The  Hat 

lonal    Credit    Ur 

Fa,^   ««   ere 

ated   by   Congres 

£undB   were   c 

reated    by   Congi 

1934.      Ttie   share    insurance    fund 
is   not   nearly   as   large   as   the   insurance   funds   of   the   Federal 
Deposit   Insurance   Corporation  and   the   Federal   Savings   and   Loan 
Insurance   Corporation   because   the    Fund   has   only   been    in  existence 
for   ten   years.      Furthermore,    credit   unions   hold   only   a    fraction 
of   the  deposits   held   in   banks   and   savings   and    loans,    so   the   Fund 
will   never  approach   the   size   of    its   counterpart   funds. 

In   considering   the  merger  of    these    funds,    Congress   and    the 
Mministration   have   determined   that   certain  economies   may   be 
effected  by  combining   Che   three   funds   into  one   trust.      In   this 
period  of   concern  over  government   encesses,    suggestions   o£ 
economy  and   consolidations   are   to   be   commended,    welcomed   and 
encouraged.      However,    we   would    like   to   remind   this   Committee   that 
credit   unions   are   unique   financial    institutions.      They   ate   coop- 
eratively owned  and   denociratically   controlled   consumer-oriented 
financial   institutions.      The   struggle   to   retain   this   unique 
identify   has   been   foremost    in   the   minds  of   credit   union   leaders 
and,    in   particular,    the   Credit   Union   National   Association.      We 
believe   that,   as  drafted,    this   bill    (S.    17:i)   will    lead   to   a   loss 
of   credit   unions'   distinctive   identity. 
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for    example,    Che    bill    would    create    a    new    five-member    FDIC 
board.      The   proposal   would   require   that   the   members   o£    this   board 
represent   diEferent   political   parties,    but   there    is   no   require- 
ment  that   the   board   contain   an   individual   familiar   with   credit 
union  operations.      In   itself   this    ie   a  minor  oversight,    but   CUNA 
believes   that   the    failure   to   include   someone   with   credit   union 
expertise  on   the   revamped   FDIC  board   reflects   a  more   basic    flaw 
in   the  proposed   bill.      As   now  written,    the  measure   treats   credit 
unions   as   if   they  were   banks   by  applying   a   broad   range   of   bank- 
ing ccitecifl  to  their  chartering,   to  their  operations  and  if 
necessary   to   their   dissolution.      Such   criteria   cannot   be   applied 
to  credit   unions  without   distorting   credit   unions'    unique   struc- 
ture,  operations   and   identity  as   consumer -oriented    financial 

For  this  reason,  CUNA  recommends  that  action  on  this  bill 
should  be  deferred  until  much  greater  study  can  be  given  to  the 
long-term  effects  of  consolidation  of  the  three  insurance  funds. 
The  remainder  of  our  testimony  supports  this  recommendation  by 
outlining  the  major  problems  that  CUNA  feels  the  bill,  as  cur- 
rently  proposed,   will   create   for  credit  unions. 

First,   we   are   concerned   by   the   proposal   to   repeal   completely 
Title   II  of   the   Federal   Credit   Union   Act.      Title   II   was   enacted 
by  Congress   in   1970  and   created   the   NCUA  Share   Insurance   Fund. 
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fill   authority  vested    in   the   national   Credit   Union   Administration 
Board   to   structure   relief   through  emergency   assistance,    to   remove 
officers,    and   to   issue   cease   and   desist   orders   against   credit 
unions   is   located   in   this   Title.      Further,    the   share   dratt   auth- 
ority  that   credit   unions   fought   for   and   that   was   authorized   by 
P.L.    9G-221    would    also    be    lost. 

Elimination  of   Title   II   would   require   the   PDIC  by   1965  to 
develop  sufficient   familiarity   with   credit   union   operations   to 
structure   any   emergency   assistance   needed   by   federally   Insured 
credit   unions.      The   proposed   legislation   would   not   grant   to   FDIC 
the   same   type   of   authority   to   structure   relief   as   is   presently 
found   in  Title   II  of   the   Share   Insurance   Fund.      Further,    the   pro- 
posed  legislation  does   not   direct   the   FDIC   to  consult   or   in   any 
way   rely   upon   the   recommendations  of   the   NCUA   Board   In   providing 
relief    which    may    be    authorized    under    the    proposed    amendments    to 
the   Federal    Deposit   Insurance   Act. 

CUNA   is   worried   that   the   repeal   of   Title    II   of   the    Federal 
Credit   Union   Act   removes   each   of   NCUA's  enforcement  powers   pre- 
sently  found    in   that   title.      Under   the   proposed   legislation 
{S.    1721),    the   National   Credit   Union   Administration   would   be 
redelegated   the   power   to   issue   cease   and  desist   orders,    suspend 
or   revoke   charters   or   remove  officers  of    federally   insured   credit 
unions   for   violations  of    law   for   federal   credit   unions   only. 
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Instead  of  streamlining  authority,  the  loss  of  these  powers  in 
the  Federal  Credit  Union  Act  would  complicate  the  exercise  of 
authoEity  over   state   and   Federal,    federally   Insured   credit 

Another  major   concern  of    the   Credit   Union   national    Asso- 

state-chflttered   credit   unions   from  NCUA   to   the   Federal   Deposit 
Insurance   Corporation.      NCUA  has,   over   the   past   10  years, 
developed  expertise   in   dealing  with   the   state   regulatory   agencieE 
responsible   for   credit   union   supervision.      FdiC,    on   the   other 
hand,    has  only   recently  begun   to  aggressively  seek  a  sharing   of 
the  examination   functions  with   state   regulatory  agencies.      The 
resulting  duplication  of   examination   functions   by   PDIC   and   the 
state   authorities  will    increase   the   regulatory   burden  and   the 
cost  of   credit   union   operations,   while   providing   only  question- 
able aid   in  preventing   failures,    accomplishing   supervisory 
mergers   and   related   actions.      There   appears   no   supportable   basis 
for   requiring   HCUA  to  relinquish   its   primary  examination    functioi 
over  state -chartered,    federally   insured   credit   unions   in   order   t< 
facilitate   the  merger  of   the   insurance   funds. 

Under  the  proposed  revision  of  S.  1721,  the  asseasment  rate 
in  the  FDIC  Act  applies  awkwardly  to  credit  unions.  The  drafter: 
have,  through  the  use  of  a  definition  of  'deposit",  attempted  to 
reconcile   the   significant  differences 
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the   portfolio  o£   a   credit   union   and   that   o£   a   commercial    bank   bi 
these   have   not   succeeded.      The  tnattec   needs   mote   study.      It 
appears   that   applying   the   FDIC   assessment   rate   to   federal   credit 
unions   and   other   state-chartered,    federally   insured   credit   nnior 


The 

proposed   legislation   would   als 

io  apply   the   change  of 

control   provisions  of    the    FDIC  Act,   «it 

■.h   its   attendant   antitrust 

related   c 

ansidetations,    to   federal    crec 

lit   unions'    mergers   and 

acquisitii 

□ns.      The   corranon   bond   limitati 

.on  on  mergers   and   acqui- 

sitions   h. 

as   traditionally  made   most   of 

these   considerations 

irrelevan 

t   to   the   processing   of   credit 

union   mergers.      It   would 

be   unfort 

unate   and   completely   unnecessi 

iry   to  change   the   past 

practice, 

at  this  juncture,   to  require 

consideration   of   competi- 

tive   factors   traditionally   reserved    for   mergers   and   acquisitions 

by   instit 

utions   serving   the  general   public. 

CUIIA 

is   also  aware   that   the   proposed   legislation  would   allc 

the   Feder 

al   Deposit    Insurance   Corporati 

Lon   to  define   deposits 

which   wou 

Id   be   acceptable   for   insurance 

(.      It   is  our   belief   that 

shifting 

the   authority   to  define   these 

accounts   to   FDIC  would 

require   i 

t   to  make   determinations   aboul 

:   Che    insurability  of 

credit   un 

ion   accounts   with  which   it    is 

completely   unfamiliar. 

It   would 

be   CUHfi's   recommendation   '.nat 

this   authority    to  define 

insurable 

deposit   accounts   be   retained 

by   the  agency  with   primal 
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responsibility   £or   the   eKamination   o£   credit   unions,    and   there- 
fore,   the   necessary   familiarity   to   make   such   decisions. 

CUNA's   strongest   concerns   are  with   the   bill's   proposals 
to  prohibit   any   federal   or   state-chartered,    federally   insured 
credit   union   from  establishing   a  branch  without   the   prior   consc 
of   the   FDIC.      IHe   criteria   on   which   FDIC  would   base   its   branch 
approvals  are   largely  ban)(   criteria   and   wholly   inappropriate   tc 
credit   union   branching   considerations.      For   example,    FDIC  will 
consider   'public   convenience   and   needs   of   the   comnunity'    in 
approving   branching   applications   where    "merober   convenience"    is 
obviously   the   appropriate   concern.      The   proposed   legislation 
would   result   in  an   additional   unnecessary   layer  of   feder^! 
regulation   foe   credit   unions. 

the   changes  made   by   the   proposed 
ting   authority  of   FDIC   and   HCUA.     -W< 
with   the    intent   of   P.L.    96-221 
■\e   orderly   phase  out  of   deposit 


We  are  concerned   v 
legislation   in   the   rate 

believe  this  may  <: 
establishing   the   DIDC  and   t 
interest   ceilings. 

Briefly  stated,  CUHA  beli 
analysis  Is  necessary  to  assut 
the  ramifications  and  Impact  c 
Our   initial   study   has   uncovers 


it  more   time   for   further 
>   complete   understanding   of 
;fornls   proposed    in   S.    1721. 
il   areas  where   credit   union 
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treatment    is   less   than  adequate.      Vie   stroriigly   urge    this   Committee 
to  delay  movement   of   the   proposal   until   next   year. 
S.    1720— THE    FINANCIAL    INSTITUTIOIIS    HESTRUCTURIHG  AND   SERVICES 
ACT  OF   1981 

CUNA  is   concerned   that   many  of   the   provisions   of   S.    1720 
which   amend   or   modify   existing   laws   governing   banks,    savings   and 
loan   associations   and   credit   unions   will   be   inappropriate    if 
federal   deposit   insurance   funds   are   consolidated   into  one   single 

of   the   Banking   Committee   staff    to   closely   follow   the   changes 
needed   to   conform   this   bill    (S.    1720)   with   the   amendments   being 
proposed   in   the   insurance   agency   consolidation   bill    (S.    1721). 
This   Committee   held   hearings   in   the   spring   of    1981   on   the 
need   for   further  deregulation  of    financial    institutions.      CUNA 
actively  participated    in   these  oversight   hearings.      The   proposed 
legislation,    S.    1720,    Is   an  outgrowth   of   those   hearings.      Me  will 
focus  our   testimony  on   these  provisions   directly   affecting   credit 

HOUSEKEEPIHG   AtlENDllEKTS 

In  both  the  9eth  and  97th  Congresses,  this  Committee  passed 
amendments  to  the  Federal  Credit  Union  Act  modernizing  the  powers 
and   structure   of   credit   unions   and   their   federal   supervisory 
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agency.      Credit   unions   remain   deeply   appreciative   of    this    initia- 
tive by   the   Committee. 

However,    credit   unions   still   need   a   series   oC   technical 
'housekeeping'   amendments.      The   purpose   oE   these   amendments    is 
not   to   increase   the   present   powers   of    federal   credit    unions,    but 
rather   to  clarify  ambiguities   in   the   existing    law,    update    the 
sections  affecting   credit   union  management   and   structure,    and   to 
make   a  number  o£   purely  technical   changes   to  ensure    internal 
consistency   in   the   Act. 

The   following   are   some   examples   of   these   amendment   which 
would: 

o  permit   variances   in   the   thirty-year  maturity   level   of 

first   mortgage    loans; 
o  provide   clear   authority   for   federal   credit   unions   to 

refinance   first  mortgage   loans; 
o  permit   federal   credit   union   second   mortgage    loans   of   up 

to   fifteen   years; 
o  provide   clear   authority   for   federal   credit   unions   to 

sell    GHMA  mortgage-backed    securities; 
o  permit   credit   unions   to   issue   shares   with   par   values 

from   five   to   fifty  dollars; 
o  permit   credit   unions   to   purchase   or   process,    tor   a   fee, 

any  money   transfer   instrument   to  or   for   the   members  of 
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annual  meeting  in  the  first  three  months  of  thu  yei 
provide  several  changes  to  the  structure  of  inanagen 
levels  in  a  credit  union,  including  Che  elimination 
mandatory  titles  for  officers  and  board  membersi 
change  the  insurance  revisions  (subchapter  2  oE  th« 
Federal   Credit   Union   ftct )    in   a   technical   and   confot 


There   is   widespread   support   Cor   these   amendments   within   the 
credit   union  movement.      Full   explanation  of    these   and   all    the 
provisions  of   the   housekeeping   amendments   was   contained    in 
Appendix   B  of   our   testimony   before   this   Committee   last   Hay. 

The   proposed   package   will   provide   for   the  more   efficient 
operation  of   federally  chartered   credit   unions.      These   changes 
are   necessary  to   provide   needed   flexibility   within   the   management 
structure  of   the   credit   union  and    in   the   case  of   those   amendments 
to   the  mortgage   lending   authority,    to   enable   credit   unions   to 
originate  mortgages   that   conform   to  present  market   requirements. 
CUHA  believes   that   these   amendments   will   strengthen   the   ability 
to    serve   our   members    without    m    any   way  making    a    change    in    the 
cooperative   nature   of   ccedit   unions. 
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since   we   have   just   experienced   a   change    in   the   administra- 
tion of   the   HCUA,   we   are  discussing   with   them   some   refinements   o£ 
the   housekeeping   anendinents  delivered    to   this   Committee   last 
spring.      We  will    forward   a  more   complete   discussion  of    these 
amendmenta   to   the   Comnlttee   before   the   record   closes. 

Enemption   from   Reserve   Requirements. 

■Hie   proposed   legislation  would   amend    the   Federal   Reserve   Act 
to  relieve   small   financial   institutions  of   the   regulatory  burden 
of  reporting   potential   reserve  aniounts   under   the  nonetary  Control 
Act  of   1980.      nie   proposal   would   eliminate   the  duty   to   reserve 
for   institutions   with   less   than  S5   million   in  deposits. 

In   Its   testimony  before   this   Committee    in   the   spring,    CUNA 
demonstrated   that   the   temporary  Federal   Reserve   EJoard   exemption 
of   S2  million   has   spared   more   than   12,000  small   financial    insti- 
tutions  that   would   not  have   to  reserve   under   any   circumstances. 
It  has  meant   that  credit   unions   and   other  snail    financial    insti- 
tutions  have   been   spared   the   necessity  of   having    to   fill   out   a 
weekly  or  quarterly   form.      In   fact,   according   to   the   Federal 
Reserv*  Board,    the   2,752   institutions  with  deposits  of    less   than 
$S  million  but  more   than  $2  million   have   not   had   to  place   a 
single  dollar  of   reserves    in   the   federal   Reserve   System,    even 
though   they  have   been   subject   to  quarterly   reporting.      It    Is 
patently  obvious   that   this  does   not   contribute   to   the   overall 
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il   of   conti 

rol   of   roonet 

:ary   policy. 

In   fact. 

icd    does    n. 

3t   have   the 

personnel    to 

either   ti 

tkitions  that  would  not  be  able  to  properly  fill  out  Form  FR  290O 
(Report  of  Transaction  Accounts)  or  to  process  those  thousands  of 
forms  that  it  would  receive  if  all  institutions  were  to  file  such 
reports.  Congress  should  adopt  a  permanent  de  miniiaua  level  for 
excluding  smaller  institutions  from  any  reserve  or  reserve  re- 
porting   requirements    under    the    Monetary    Control    Act   of    1980. 

In   the   past   CUNA  has   suggested   a  minimum   leuel   of   S15  mil- 
lion   in  deposits.      This   would   have   the   effect   of   exempting    in 

and   reporting    requirements   of   the   Monetary   Control   Act   o£   1980. 
It   would   not,    however,   decrease   the   Federal   Reserve   Board's 
actual   control   over   the   vast  .-najority  of  deposits   in   financial 
institutions.      In   fact,    the   Federal   Reserve   Board   would   retain 
reporting   and   reserving   authority   over   institutions   holding   over 
98 . 9   percent   of   the  deposits   in   all    financial    institutions.      The 
clear  point   is   that   the   adoption   of   an  exemption   from   the 
Monetary  Control   Act   of   19S0   for   small   institutions   would   advance 
the  goal   of   deregulation   without   impairing    Che   policy   objectives 
of   the   Monetary   Control   Act   of   1980. 
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DUE- OH- SALE 

CUNA  suppocts  federal  preemption  of  state  reel 
due-on-sale.  Hestcictions  on  the  use  of  due-on-sa. 
directly  and  adversely  impact  the  financial  health 
gage  lending  institutions.  Without  the  clear  righi 
the  due-on-aale  provision  of  a  moctgage  contract,  \ 
financial   strain   on   mortgage   lending   will   continue. 


adv( 


effect   would   apply 


I   fedei 


fied    foe   all    lenders, 
MORTGAGE    LENDING   AUTHORITY 

Ttie  proposed   leglslatic 
of   credit   unions   to  enter   tb 
serving   their  raemb 
fy   the  authority   t 


30   years, 

ment  that  the  place  of  hoi 
median  sales  price  of  res. 
area  where  the  property  i; 
mortgages,  and  provide  cli 
USURY  PRE-EI1PTI01] 
S.    172C 


lid   greatly   enhance   the   ability 
Iter   the  mortgage  inar):et   and   participate   in 
housing   needs.      The   proposals  would   clarl- 
'ant   long-term  mortgage   loans    in   excess   of 
■   the   unnecessary   and   somewhat   arbitrary   require- 
ising   not   exceed   150  percent   of    the 
idential   property   in   the   same  geographic 
i   located,    allow   refinancing   of    first 
■ar    authority    for    a    second    mortgage. 

)uld   take   the   important   step  of   complete   dereg- 
Federal   Credit   Union   Act   usury   ceiling.      By 
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allowing   boards   of   diteccors  of    individual   credit   unions    to 
establisn   their  own   interest   rate   ceilings,   credit   unions   secwing 
more   than   25  million   Americans   would   be   able   Co  adjust   both   sides 
of   theic   portfolio,    the   lending   and   savings   sides,    to   reflect 
current  economic  conditions.      This    is   an   important   step  and   must 
be   speedily  adopted   to  provide   all    federal   credit   unions   with   the 
Baximum   authority   to  develop  consumer   lending    instruments   that 
meet   their   members'    borrowing   needs. 

Part   of    the   need   to  address   this    issue    is   to   correct   an 
oversight   in   p.  L.    96-221  which   intended   to  pre-empt   state   usury 
ceilings  with   regard   to  mortgage   lending   activities   for  all    such 
lending    institutions.      The   language   failed   to  grant   such   a   pre- 
sMptlon,   however,    to   the   12,000   federal   credit   unions   in   this 
country  because   the   Congress,    not   the   states,   determines   loan 
rate   ceilings   for   those   institutions.      The   language  of   Section 
404  of   S.    1720  would   grant   to   federal   credit   unions   the   same 
treatment   Congress   extended    to   all   other  mortgage   lenders    in   that 
Act. 

The   proposed    legislation   also   Includes   a   pre-emption   o{ 
atata   usury  ceilings   which   will   affect   state-chartered   credit 
unions.      CUHA  supports   the   adoption  of   this   legislation   because 
it   perwits   state -chartered   credit   unions   to  develop   the   lending 
instruments   necessary   to  meet   their  members'    borrowing   needs. 
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SECONDARE    tlflBKET    PURCHASE   AUTHORITY 

We    support    Section    173   of    the    bill    which    would    permit    the 
federal   iJome   Loan   Mortgage   Corporation  and    Federal   National 
ilortgage   Association   to   purchase   low-yielding   loans   originated 
more   tnan  one  year   prior   to   the   purchase  date    from  NCUA  and 
"other   sellers"   without    the   20   percent   test.      However,    the 
restriction   placed   on   "other   sellers",    that   they   be    "currently 
engaged    In   mortgage    lending    or    investing    activities,"    is 
problematical    for    the    3,000   credit    unions    who    have    been,    but    may 
not   be   currently   involved    in   mortgage   lending. 

Our   presence    in   the   mortgage    finance   sector    is   small   but, 
through   1979,    11,3   percent   of   the  dollar   amount   of    loans 
outstanding   at   credit   unions   were   in  mortgage   loans.      In   some 
states   this   exceeds   50  percent   for   state-chartered   credit   unions. 
We   suggest   that   the   restrictive   language   be   rewritten   as   follows) 
"or   any  other   sellers   currently   engaged    in 
mortgage   lending,    investing   activities,    or 
whose   return   to   the   mortgage   lending   or    in- 
vesting  activities  can   be   reasonably  expected 
upon  consummation   of   the   sale   of   such  mortgages." 
TITLE    III    —    CREDIT    UMIOH    PROVISIOMS 
CREDIT    UmOM    MERGERS 

The   proposed    legislation   will   allow   the  merger   or   consoli- 
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dation  of  an  insured  credit  union  which  is  insolvent 
danger  o£  insolwoncy,  with  any  other  insured  credit 
addition,  the  legislation  would  allow  the  purchase  i 
of  the  liabilities  of  a  credit  union  which  is  insolvent,  or  in 
danger  or  insolvency,  by  another  credit  union,  or  by  any  other 
federally  insured  financial  institution.   The  MCUA  Board,  m 
authorizing  such  a  merger,  would  be  required  to  find  that  publii 
interest  would  be  best  served  by  the  approval  of  the 
merger/consolidation  or  purchase  and  assumption. 

It  le  extremely  important  that  this  provision  be  adopted  ai 
credit  unions  face  the  uncertainty  of  an  unstable  economic  en- 
vironment.  In  the  past,  the  necessity  for  finding  a  merger 
partner  with  a  similar  common  bond  has  created  a  great  deal  o( 
difficulty.   Host  credit  unions  are  relatively  small,  and  to  fir 

contiguous  community  can  be  quite  difficult.   This  results  in 
unnecessary  liquidations  of  credit  unions  which  are  otherwise 
capable  of  surviving  and  that  have  fields  of  membership  which, 
under  the  proper  circumstances,  could  flourish  and  provide 
cooperative  financial  services  to  consumers. 
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CLF    CHAMGES 

The   legislation   proposes  a   number   of   changes   for   the   Central 
Liquidity   Facility   (CLF),    including   expanded    Investment 
authority,    authority   to   borrow   from   the   Share    Insurance   Fund,    a 
tax   exemption   for   the   CLF,   and   authority   to   act   as  agent  of   the 
Federal   Reserve   System.      CUNA  encourages   the   Committee   to   closely 
examine   the   relationship   between   these   proposals   and    the 
legislation  which   would   consolidate   the   insurance   agencies. 
Obviously,   a   number  o£   these   proposals  would   not   make   any   sense 
if   the   proposal    to  merge   the   insurance   agencies   is   adopted.      On 
the  whole,    however,   CUHA  supports   the   proposed   amendments  and 
encourages   Congress   to  adopt   these   as   needed    technical   amendments 
which  will   strengthen   the   ability  of   the  CLF   to   serve   credit 

However,   we   support   the   authority  of   the   CLP  tt    act   as   an 
agent  of   the   Federal   Reserve   System  only  as   long   as   this   auth- 
ority  is   narrowly  defined   and   limited   to  emergencies. 
NCUA   CONSEBVATORSHIP  AUTHORITY 

l^e   legislation  would   ptovide   NCtIA  the   authority   to   act   as 
of   a   credit   union  which    is   insolvent  or    in  danger   of 
Ivency.      This   would   allow   HCUA  to  manage   a   credit   union   which 
the   possibility  of   successful  operation   once   immediate 
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problcds   are  overcome.      Clearly,    in   light  of    the   uncertain 
econoaic   environaent .   aore   credit   unions  proaise   to   require   close 
HCUA  supervision.      Itie   advantage  of  a   conservatorship   is   that   the 
credit   union    is   not   lost,   the  aeabers   continue   to   be   served   by  a 
cooperative   financial   institution,   and   the   iKUh  operation   termi- 
nates once   the  credit   is   again   self-sufficient.      In   situations 
uhere   there   are  plant   closings  due   to   strikes   or   layoffs,    short- 
tera  aanageaent  probleas   such  as   a  key  eaployee   leaving   a   small 
institution,   or   related  probleas,    the   conservatorship   approach 
would  be  far  preferable  to  voluntary  or  involuntary  liquidation 

OTHER  CREDIT  UHIOM   AHEHDHEHTS 

The   proposed    legislation  would   clarify   the   insurability  of 
custodial   accounts,    permit   federal   credit   unions   to   issue  GNMft 


mortgage -backed   securities,    and   authorize   a  more   di 

rect   method   of 

expelling  a   credit   union  member  who   is   either   not   c 

urrent   with 

debts   ot   in   other   ways   acting   to   the   detriment   of   t 

he    federal 

credit   union.      These   eliminate  existing    interpretiv 

e   problems   for 

HCUA. 

TRUTH- IH-LENDIMG 

The   proposed   legislation   would   amend   the  Truth 

-in-Lending 

Act   in   four  distinct   ways.      First,    the   legislation 

would   provide 
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that    the   Tcuth-in- Lending   Act   supercede   any   state   law   which    is 
similar   in   purpose,    scope   or   requirement   to   the   Trutli-in-Lending 
Act.      This  would,    in   effect,    provide   credit   unions  with   one 
source   of   the   law   to   look   for   in   making   disclosures  of    the   cost 
of   credit.      This  woald   eliminate   the   duplicative  and   frequently 
lengthy   state   law  required   disclosures.      It  would   further   elim- 
inate  the   costly   legal   analysis   necessary   to  prepare  disclosures 
and   currently   needed   to  prevent   lawsuits   on   state   law  grounds   as 
well   as   those   that   have  occurred   in   the   past   under   federal   law. 
Of   greatest   importance   is   the   compatability  of   the   philosophy 
behind   this  amendment  with   the   amendments  already   adopted   by   both 
the   Senate   and   the   House   and   signed    into   law  as   part   of   P.L.    96- 
221.      The  duty   to   reduce   the   number  of   disclosures,    so   that   those 
which   are   given   are   those   that   are   most   meaningful   and    important 
to   the   consumer   who   is   attempting   to   comparison   shop   for   credit, 
is   of   utmost    importance.      This   change   in   the    law  will   help  ac- 
complish  that   result   and   CUIIA  supports   this  proposal. 

A  second,    extremely    important   amendment  whic   CUNA   supports 
is   the   redefinition  of   the   civil    libility   section  of   the  Troth- 
in-Lending   Act.      as   proposed,    the    individual   claiming   a   truth-in- 
lending  violation  would   be   able   to   recover   up   to   $5000.    in   the 
case   of   an   individual   action,    where   the   creditor   had   engaged    in   a 
frequent    and    persistent    failure    to    comply    with    the    Truth-in- 
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Lending   Act.      This   chanije    would    liuui;    tlin 

proiDise   of    a   minimum    SlUO   CL-civmy     II    i 

the   nuisance-type    JawaultB    tt.at    i.ov;    r;!', 
could   tiave   been   avoided. 

The    iegLslatian  als'-   pr'jp.->Ji':B    t/^   '(/ 
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IHCBEASED   DEPOSIT    IllSURAHCE   COVERAGE   OH    IIJA/KEOGH    flCCOUtJTS 

Tlie    legislation   would    increase    trom    3100,000    to    S250.000    the 

is   one   which   is   desicable    in   light   of    the   changes   made   by   Con- 
gress   last    summer    to   greatly    expand    IRA   iiarticipation    and 

funds  to  the  stability  and  continued  vitality  of  the  credit  union 
industry  cannot  be  overstated.  \le  are.  therefore,  very  pleased 
by  the  proposal's  intent  to  increase  to  S250.000  the  amount  of 
the  insurance  coverage.  iJe  also  think  it  would  be  appropriate 
for  the  Committee  to  consider  increasing  the  insurance  coverage 
of  public  unit  accounts  to  $250,000. 
RESERVES   ON    PUBLIC    UHIT   ftCCOUHTS,    S.    1686 

The  deposits  of  state  and  local  governments  at  credit  unions 
are  presently  subject  to  monetary  reserve  requirements.  S.  1686, 
introduced  by  Senator  Lugar,  would  remove  th: 
den.  The  effect  of  the  legislation  would  be 
units  to  earn  interest  on  transaction  accounl 
loans.      This   legislation   should    further   clari 
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COKCLUSIOil 

1   appreciate   the   opportunity   to   testify  on   this   sweeping 
legislation.      I   believe   that   portions  of   this   proposal   ace   indeed 
necesaacy  foe   che  continued   health  of   all   financial    Institutions. 
CUtlA  is  concernei)   that   the  deposit   Insurance  a9ency  consolidation 
bill    Is   seriously   flawed   and   snould   not   be   adopted    in    its   present 
form.      However,    there   are   provisions   of   S.    1720  that   are   abso- 
lutely necessary   for   the   strength   Mid   increased  growth   of   credit 
unions  and   tneir  ability   to   serve   nembers   and  consuaers   thcough- 
out   the   United   States.     We   also   request   that   CUNA's   "House- 
keeping"  amendments  be   incorporated    In   any   legislation   reported 
to   the   full   Senate. 

We   thank   you   for   this  opportunity,   and   I   would   be   pleased   to 
answer  any  questions. 


oyGoot^Ic 


ICU  Covemrnent  Securities  Program 
BACKGROUHD  INFORMATION 

The  ICU  Covemmenc  Securities  Program  vas  organized  in  196S  to  provide 
a  means  for  credit  unioDs  to  Invest  their  surplus  funds  more  efficiently  in 
securities  Issued  by  the  U.  S.  Covemrnent  and  Its  agencies.  The  program  Is 
structured  to  give  credit  unions  daily  investnent  snd  withdrawal  privileges, 
daily  earnings  credited  monthly,  and  the  advantagea  of  concentrated  buying 
power  In  the  government  securities  markets.  At  the  end  of  September,  19H1, 
investments  by  the  more  than  ten  thousand  credit  unions  participating  in 
the  program  totalled  $736.8  million. 

First  Uisconaln  National  Bank  of  Milwaukee  serves  as  trustee  for  the 
program,  and  investment  advisory  services  are  provided  by  the  New  York  City 
banking  firm  of  Brown  Brothers,  Harrlman  &  Co.  ICU  Services  Corporation, 
the  program's  sponsor.  Is  an  affiliate  of  Credit  Union  National  Association, 
Inc.  (CUNA),  a  membership  association  representing  more  than  90  per  cent  of 
V.    S.  credit  unions.   Chase  Manhattan  Bank,  N.A. ,  performs  record-keeping 
and  money  transfer  services  for  the  progrsm. 

The  ICU  program  waa  organized  in  response  Co  a  long-standing  credit 
union  need  for  a  safe  and  efficient  way  to  Invest  surplus  funds.   As 
consumer-owned  financial  'cooperatives,  credit  unions  employ  their  funds 
primarily  to  make  loans  to  their  members.   A  portion,  however,  must  be  kept 
In  cash  or  In  other  Iramedlately  available  forms  to  meet  member  withdrawals 
and  other  dally  needs.   Until  the  Government  Securlclea  Program  was  created. 
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credit  unions  had  virtually  no  means  to  Invest  these  funds  to  obtain  a 
return  for  their  menibers  while  retaining  Ironediate  liquidity.  As  a 
consequence,  hundreds  of  millions  of  credit  union  dollars  were  held  In 
non-earning  bank  checking  accounts. 

At  the  same  time,  it  was  difficult  for  most  credit  unions  Co 
effectively  invest  on  their  own  in  government  aecurlties.  Credit  unions 
confronted  sizable  brokerage  conmissions  and  the  need  to  trade  in  small 
lots.  Adequate  diversification  was  difficult.  Even  short-term  government 
securities  posed  risks  for  credit  unions  Investing  directly.  Losses  could 
be  Incurred  If  liquidity  needs  required  the  sale  of  securities  before 
maturity  In  a  falling  market. 

Collective  Investment  in  government  securities  through  the  ICU  prograa 
has  enabled  credit  unions  to  overcome  these  problems.   Credit  union 
participation  In  the  progran  has  been  specifically  approved  by  the  National 
Credit  Union  Administration  and  has  been  authorized  under  all  state  credit 
union  laws. 

Despite  some  slallarlties.  the  ICU  program  is  not  a  money  market  mutual 
Cund.   It  operates  Instead  with  different  objectives  and  Is  subject  to  a 
difference  aet  of  legal  constraints.   Because  it  is  trusteed  by  a  national 
Wk,  tbe  ICU  progras  is  regulated  and  examined  by  the  Comptroller  of  the 
Currency,  pursuant  to  his  regulation  and  examination  procedures  for  bank 
trust  activities.   Since  credit  unions  are  the  only  participants  and  are 
theoselves  governiKnt  regulated,  and  because  the  program  invests  only  In 
I'.  3.  government  securities.  In  1968  the  SEC  exempted  the  progran  from 
'egulatlon  under  the  Investment  Company  Act  of  1940. 
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Under  Che  terms  of  the  exemption,  the  program  files  an  annual  report 
ulth  Che  SEC  and  the  Ccnptcoller.   The  report  Includes  a  statenenC  of 
the  aggregace  remuneration  paid  during  the  year  to  ICU,  First  WlBConaln, 
Brown  Brothers  and  Chase.   A  copy  of  the  report  I9  made  available  to  all 

an  individual  trust  at  First  ULsconsin.   Funds  Invested  by  credit  unions 
through  their  individual  trust  accounts  are  reinvested  on  a  collective  basis 
In  government  securities  through  a  comnon  trust  fund  also  maintained  by  Che 

dollar  out  basis  on  any  business  day.   Earnings  are  deCeimlned  and  credited 
to  participant  accounts  at  the  end  of  each  calendar  monCti. 

Because  of  Che  overlap  between  investments  and  withdrawals,  the  program 
uaa  explicitly  designed  to  invest  In  longer-term  government  obligations, 
which  historically  pay  higher  yields.  Ac  Che  end  of  Sepcember,  1981,  the 
average  maturity  of  the  securities  In  the  program  was  about  eleven  months, 
with  Che  longest  maturities  under  two  years.   A  substantial  portion  was  in 
very  shorc-tem  investmencs. 

Since  Che  program,  by  design,  Invescs  dally  funds  In  a  porcfollo  uith 
longer  Chan  dally  maCuritles,  Che  program  employs  a  deferral  procedure  to 
account  for  changes  In  market  value  of  securities  held  through  the  program. 

time  and  are  not  distrlbu:Gd  to  participant  accounts  on  a  current  basis. 
The  result  Is  to  produce  a  more  stable  return  Co  program  partlclpanCs, 

Like  the  fixed-rate  InvestmenC  and  loan  porcfollos  oE  all  depository 
institutions,  the  market  value  of  government  securities  in  the  ICU  prograu 
has  declined  In  the  face  of  record  InCeresC  races  over  the  last  year. 
However,  because  Che  ICU  program  Invescs  In  relatively  short-term  securlcles, 
aarkec  declines  In  the  ICU  program  have  bsen  modest  by  conparison. 
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Credtt  Union  National  Associatfon,  feic 


ttovember  6,    1981 


the   Honorable  Jake  Gam,   Chairman 

Caamltt««  on   Banking,    Housing   and   Urban   Affairs 

United   States   Senate 

5300   Dirksen   Senate  Office   Dulialng 

Washington,    D.C.    20510 

Dear   Chairman  earn: 

During  my  appearance  before  your  oonaitCee  on  October  27,  1981  I 
requested  the  opportunity  to  submit  supplemental  material  before 
the   hearing   records   closed . 

The   Credit   union   National   Association,    Inc.    (CUNA)   supports   all 
those   credit   union   provisions   already   in   S.    1720,   and   is  pleased 
to  present   these   further  amendments   to   the   Federal   Credit   Union 
Act   at   this   time.      CUHA  has  discussed   these  changes   thoroughly 
with   the   National   Credit   Union  Administration  and   they   have 
reviewed,   and  do   not   oppose,    them. 


Thank  you, 

Jose^   H.   Cugini, 

Chairman 
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COtOlENTARY 

While   this   appears   to   be  a   lengthy   amendment,   very   (i»*i 
changes    are    made    by    the    cewriting    of    this    section. 

These   changes   are  made   to  more   clearly   segregate   the 
portions   of   the   act   which   apply   to   the   various   functions   of 
the   credit   union   and   clarify   the    issue   of   remuneration   of 

Other   changes   have   been  made   to   eliminate   reference   to 
officers   of   the   board   by   specific   title   and   bD   clarify   that 
a   credit   union's   ceiraburseraent  of   expenses   of   an  officer 


Section   112  of    the   Federal   Credit    Union   Act    (12   O.S.C 
1761(a)    is   amended   to   read   as   follows: 


-Officers  of  the  Board. — Ac  cheir  first  meeting  after  the 
annual  meeting  of  the  members,  the  directors  shall  elect  fcora 
their  number  the  board  officers  specified  In  the  bylaws.  One 
bonded  board  officer  may  be  compensated  as  an  officer.  The 
amount  and  character  of  the  bond  of  the  board  officer  shall  be 
set  by  the  board  of  direcetors  in  compliance  with  regulations 
prescribed   by   the   Board,   conditioned   upon    faithful   performance 
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mployBent  at   a  highly  •kll 
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The  Chaikman.  Thank  you,  sir. 

ACCELERATE  PHASEOUT  OF  REG  Q 

Mr.  Hutchinson,  you  recommend  that  the  6-year  phaseout  of  B^ 
Q  be  accelerated  by  Congress.  I'm  sure  you  probably  remember,  I 
euso  favored  a  faster  phaseout  initially.  But  isn't  it  also  very  impor- 
tant to  consider  the  ability  of  institutions,  particularly  the  thrifts 
and  the  mortgage  bankers  that  are  tied  down  with  long-term,  low- 
interest  mor^ages,  to  consider  their  ability  to  pay  those  higher 
rates.  To  consider  their  safety  and  soundness?  As  I  remember  our 
decision  in  H.R.  4986,  that  was  part  of  our  instructions  to  the 
DIDC,  that  it  consider  safety  and  soundness. 

Mr.  Hutchinson.  Is  your  question  whether  we  still  support  that? 

The  Chairman.  Right.  Whether  you  favor  a  faster  phaseout  right 
DOW.  Particularly  the  recent  5.5  to  6  percent  increase  in  passbook 
accounts. 

Mr.  Hutchinson.  We  supported  the  phaseout  of  Beg  Q  from  the 
very  b^inning,  find  we  still  maintftin  that  same  position.  As  you 
know,  Mr.  Cheiirman,  credit  unions  have  had  an  advimtage,  if  you 
will,  in  that  they  have  been  able  to  pay  a  higher  rate  on  the 
savings  that  they  attract  from  their  members.  Admittedly,  we  are 
doing  that  to  a  very  limited  portion  of  society,  those  people  only  in 
our  Umited  field  of  memberships.  But  the  fact  that  we  have  had 
that  greater  ability  to  pay  the  higher  rate  has  not  seemed  to 
attract  too  many  more  dollars.  It's  difficult  for  me  to  understand 
how  we  can  take  a  position  contrary  to  our  original  position  when 
the  yields  that  can  be  obtained  at  other  places  are  so  high.  It's 
difficult  for  me  to  feel  that  people,  in  their  wisdom,  would  leave 
Qieir  funds  in  a  low-yield,  5.25  percent  or  5.5  percent  account  when 
they  can  go  to  a  h^her  yield  on  other  types  of  instruments.  So  the 
pomtion  of  NAFCU  would  be  that  the  phaseout  of  rate  controls 
■hould  be  accelerated. 

The  Chairman.  Well,  sustain  your  origina]  position,  but  it's  my 
onderstanding  in  your  testimony  you  favored  a  faster  phaseout  of 
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Reg  Q.  But  you  really  haven't  addressed  my  question.  In  light  of 
soundness  eind  safety,  I  figree  with  you  on  the  philosophy  ^ou  just 
gave  us.  Originally  I  favored  feister  thein  6  years,  etnd  I  still  favor 
philosophically  a  faster  phaseout  than  we  Eire  proceeding  with 
right  now.  However,  conditions  have  changed  dramatically  since 
H.R.  4986  was  peissed,  as  far  as  the  safety  and  soundness  of  many 
thrift  institutions.  Don't  you  think  that  in  this  phaseout  we  also 
have  to  consider  their  cost? 

As  an  example,  it's  hard  to  fight  against  reusing  depository  ceil- 
ings. I  think  the  ceilings  should  have  been  taken  off  years  eigo.  But 
right  now,  to  raise  peissbook  savings  from  5.5  to  6  percent  as  an 
example.  This  action  doesn't  make  anybody  any  more  competitive 
with  15  percent.  The  difference  between  5.5  and  6  percent  is  noth- 
ing compared  to  16  percent.  It  simply  raises  the  thrift's  cost  of 
money  and  puts  them  in  a  much  more  difficult  position. 

I  understand  you  won't  change  your  position.  I  haven't  changed 
mine.  I'm  talking  about  the  specific  timing  right  now.  Should  we 
consider  an  acceleration,  in  light  of  the  financiai  condition  of  many 
of  the  thrift  institutions? 

Mr.  Hutchinson.  Mr.  Chairman,  I  appreciate  your  further  clari- 
ftcation.  As  you  know,  credit  unions  are  not  now  subject  to  R^  Q 
and  have  not  been  subject  to  Reg  Q,  Credit  unions  have  never  been 
subject  to  Reg  Q.  I  understand  the  position  that  the  thrift  industiy 
is  in  in  regards  to  ratcheting  up  their  cost  of  funds.  Since  credit 
unions  are  not  affected  by  Reg  Q  directly,  it's  maybe  presumptuous 
on  our  part  to  say  what  should  or  should  not  be  done.  However,  I 
can  understand  and  be  fiilly  sympathetic  with  their  problem.  If  it 
is  the  desire  of  that  industry  that  they  stay  where  they  are,  and  in 
their  wisdom  they  think  that  would  help  them,  I  would  think  we 
would  have  to  agree  with  that. 

The  Chairman.  Well,  you  alluded  to  somethii^  1  wemted  to  ask 
you  about  in  the  next  question.  What's  your  opinion  of  NCUA 
increasing  the  ceiling  on  their  shares  to  12  percent;  Etfler  partici- 
pating in  DIDC  hearings  which  only  raised  passbook  savmgs  at 
thrifts  to  6?  Do  you  think  that  the  credit  unions  should  sit  on  DIDC 
and  be  able  to  participate  in  making  those  decisions  for  other 
institutions,  and  then  act  independently?  It's  absolutely  meaning- 
less for  you  to  sit  there  on  DIDC,  and  say  this  is  what  we  think  is 
best  for  all  these  other  guys,  but  not  for  us.  It  seems  to  me  that 
when  you  don't  participate  in  the  results  of  those  decisions,  it 
seems  rather  unfair  that  you  should  be  able  to  vote. 

Mr.  Hutchinson.  Of  course,  it  wasn't  our  decision  to  put  the 
chairman  of  NCUA  in  that  position.  That  was  the  decision  of 
Congress.  We  did  not  oppose  it  because  we  think  the  voice  of  credit 
unions  should  be  heard  wherever  there's  a  chance  for  it  to  be 
heard  in  the  financial  industry. 

I  think  that  the  position  of  Mr.  Connell  on  DIDC  has  certainly 
been  one  that  we  commend,  not  criticize.  I  think  he  has  contribut- 
ed greatly  to  that  committee.  I  think  he  has  considered  his  etctions 
very  cEirefully  and  has  not  slanted  his  votes,  if  you  will,  in  the 
direction  of  the  credit  union  industry.  I  think  that  he  has  been 
veiy  objective  in  hia  deliberations. 

We  would  have  to  take  the  position  that  we  would  still  support 
his  being  on  that  Commission,  so  long  as  that  Commission  exists.  I 
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have  not  seen  any  abuse  of  that  position  exhibited  to  date.  Admit- 
tedly, he  has  a  vote  and  we  are  not  subject  to  the  actions  of  tbat 
vote.  But  as  of  right  now,  I've  seen  no  instance  where  his  vote  has 
hurt  anyone  in  any  other  section  of  the  financial  industry. 

The  Chaikman.  You  may  be  absolutely  right,  but  would  you 
favor  Dick  Pratt  of  the  Federal  Home  Loan  Bank  Board  being  on 
the  Board  and  being  able  to  pass  on  rules  and  rMrulations  that  bind 
credit  iinitms  but  do  not  appl^  to  the  thrifts?  I  m  talking  about  a 
principle  here,  not  the  specific  actions  of  Mr.  Connel!  or  any 
member  of  the  Board;  a  matter  of  principle. 

Mr.  Hutchinson.  We  can't  disagree  with  that  in  principle.  How- 
ever,  the  role  of  NCUA  vis  a  vis  credit  unions  is  very  different 
from  the  role  of  the  DIDC  vis  a  vis  banks  and  thrifts. 

Tlie  Chaikhan.  Then,  in  effect,  you're  saying  that  his  actions 
have  not  injured  anyone  and  have  been  fair  and  objective.  But  as  a 
matter  of  |>rinciple  it  probably  is  not  fetir  to  have  a  member  voting 
on  somethmg  that  do^n't  apply  to  their  orgemization? 

Mr.  Hutchinson.  I  think  the  danger  that  we  have,  of  course,  Mr. 
Cliairman,  is  that  if  we  eliminate  that  perticulfir  individual,  we 
eliminate  the  voice  of  the  credit  unions  which  fire,  we  think,  a  vital 
part  of  the  financial  industiy. 

The  Chaibhan.  He  could  be  there  without  a  vote. 

Mr.  Hutchinson.  He  could  sit  there  without  a  vote,  yes. 

The  Chairman.  Mr.  Cugini,  do  you  have  any  comments  on  this? 

Mr.  CuoiNi.  No,  except  that  I  concur  and  CUNA  concurs  with 
Mr.  C(nuieU  sitting  in  that  position.  We  certainly  bow  to  the 
wisdom  of  Congress  who  put  him  there,  and  I  think  that  he  cer- 
tainly adds  something  to  that  committee.  Credit  unions  have 
always  been  in  the  forefront  of  deregulation.  In  my  opinion,  that's 
what  DIDC  is  all  about.  Mr.  Connell  makes  a  contribution  to  that 
onninittee  and  I  just  have  to  go  along  and  agree  with  that  whole- 
hearte^. 

llie  CsADUfAN.  Many  people  have  no  idea  what  DIDC  is  all 
about  JLau^ter.] 

Mr.  Cuonn.  That's  for  sure. 

LOW  TIELDINQ  P0RTF0U08 

The  Cbaibman.  Credit  unions  have  borrowed  short  and  loaned 
shtnt,  enabling  them  to  pretty  closely  keep  their  liabilities  and 
their  avets  matched.  This  certainly  has  not  been  the  case  for 
savinp  and  loans,  mutual  savings  banks  and  mortgage  bankers, 
who  have  had  to  borrow  short  and  loan  long  for  their  mortgage 
liabilities.  Given  the  plight  of  these  mtntgage  financing  in«titu- 
tims,  isn't  it  preferable  to  enhance  their  eamings  potential  fin" 
aooderatiiig  the  elimination  of  deposit  rate  controls? 

Of  coarse,  Fm  getting  back  to  the  principle  of  looking  at  timing 
and  safefy  and  soundness. 

Mr.  HutCHDnoN.  Well,  Mr.  Chairman,  I  think  the  question  you 
pose  is  a  very  difficult  one  because  we  all  recognize  the  situation  as 
we  kxA  at  it  in  those  particular  areas.  There  are  credit  unions,  of 
ooane,  that  are  in  the  mortgage  business,  too.  Some  credit  unions, 
nbea  the  mortgage  law  was  m  foct  expanded  to  allow  credit  unions 
to  go  to  30-year  mortgages,  moved  aggreasivety  into  that  Field. 
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Some  of  those  credit  unions  today  have  the  same  problem  that  the 
savings  and  loEtns  find  the  mortgage  bankers  are  ezperienoDg. 

I  wish  I  was  intelligent  enough  to  give  you  fin  answer  as  to  what 
to  do  with  those  low-yielding  portfolios  out  there.  I  don't  have  that 
answer.  We  are  fully  sympathetic  with  the  problem.  As  far  as  a 
solution  to  it,  we  don't  have  the  solution. 

The  Chaibman.  I  don't  have  the  answer  either.  It  doesn't  make 
sense  to  me  to  increase  the  cost  to  these  institutions  without  in- 
creasing their  competitiveness.  If  I'm  looking  to  save  money  and 
someone  says,  ah-ha,  you  can  get  15  percent  here  and  you're  only 
going  to  be  able  to  get  5.5  percent  here,  but  now  we're  going  to  give 
you  6, 1  don't  see  any  increased  competitiveness  at  all. 

Mr.  Hutchinson.  There  is  one  great  difference  between  those 
organizations  and  a  credit  union.  Credit  unions  are,  indeed,  Mr. 
Cl^rman,  different  and  they  are  restricted  to  who  they  do  busi- 
ness with.  As  you  well  know,  we  are  restricted  to  do  business  with 
only  those  people  that  are  included  in  our  specific  field  of  membei^ 
ship. 

We  have  found  that  in  these  pockets  of  service  that  we  provide  to 
these  specified  groups,  that  we  have,  in  fact,  been  impacted  by  the 
high  yields  that  are  out  there  in  the  marketplace.  We  have  had 
great  outflows  of  funds  in  credit  unions,  perhaps  not  as  large  as 
some  of  the  other  industries  such  as  the  savings  and  loan  associ- 
ations, but  we  have  felt  that  impact.  I  think  that  we  have  to 
remember,  whenever  we  discuss  what  is  happening  to  this  particu- 
lar industry  that  we're  talking  about,  that  credit  unions  are  cooper- 
ative venture  of  people  jointly  putting  their  funds  together  trnd 
mutually  trying  to  do  something  financially  for  themselves. 

So  it's  not  as  if  we're  going  out  in  the  marketplace  and  compet- 
ing as  a  full  partner  in  the  marketplace  with  the  other  financial 
industries.  We  are  not.  We  are  restricted  to  those  people  that  are 
within  that  Held  of  membership.  I  can  understand  when  we  have 
the  authority  to  rachet  up  the  amount  that  we  can  pay  in  divi- 
dends on  our  shareholdings,  that  that  worries  other  people  in  the 
flnancial  world  because  they  may  not  have  that  power.  But  isn't 
that  what  we've  been  saying  for  many,  many  years?  The  Congress, 
ourselves;  give  us  the  opportunity  in  a  free  marketplace  to  do 
whatever  can  be  done.  And  we  thmk  we  have  enou^  intelligence 
and  enough  integrity  to  survive  in  that  atmosphere.  Perhaps  that's 
the  way  of  the  future. 

The  Chairman.  Last  week  Secretary  Regan  recommended  that 
mutual  fund  authority  be  provided  only  to  commercial  bank  hold- 
ing companies;  not  to  credit  unions  or  thrift  institutions.  I'd  like 
both  of  you  to  respond.  Do  either  of  you  believe  that  credit  imions 
do  have  the  expertise  £uid  capital  to  organize  and  manage  mutual 
funds? 

Mr.  CuGiNi.  Bfo.  Chairman,  speaking  for  the  Credit  Union  Na- 
tional Association  and  being  a  credit  union  manager  myself,  I 
certainly  agree  that  we  do  have  the  expertise.  First  of  all,  we 
firmly  believe  that  credit  union  moneys  ought  to  be  kept  within 
the  credit  union  movement.  Therefore,  we  have  created  our  own 

r'<     e  financial  industry,  so  to  speak,  from  the  standpoint  of 
-mg  corporate  credit  unions.  A  credit  union  can  take  its  excess 
'  (        and  put  it  into  its  corporate  credit  union. 
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Then  we  bav«  Ae  VS.  Central  Credit  Union  in  wfaidi  the  cxif- 
poratea  now  put  thar  moDey  wfaidi  takes  care  (rf  things  on  a 
natiooal  basia  and  can  invest  excess  faxtds  in  larger  blocks.  I  think 
that  we  are  pr«pai«(I  to  go  forward  at  some  point  in  time,  if 
permisBicMi  is  granted,  to  oome  cat  with  a  money  market  share 
account,  and  we  could  conceivably  match  the  money  market  rates. 

I  think  the  expertise  is  there  for  us  to  do  this  in  the  credit 
""irtmi  The  level  of  ezpntise  and  sofrfiistication  in  the  credit  onion 
movemait  has  cntainly  increased. 

llie  Chaomah-  iSr.  Hutdiinson,  what  would  you  anticipate 
woidd  be  the  size  erf'  credit  unions  that  would  consider  getting 
invidved  in  nxmCT  market  mutual  funds,  if  they  were  allowed  ta 
Or  other  kinds  of  mutual  funds?  Mr.  Cugini  may  be  very  correct 
You've  got  many  credit  unions  that  are  very,  very  smalL  1  don't 
expect  you  to  give  me  a  dollar  figure,  just  a  general  answer  to  vrbat 
yoa  would  anticipate  among  your  members. 

BCr.  Hutchinson.  Are  you  asking  me  or  Mr.  Cugini? 

The  CoAnatAit.  You,  Mr.  Huttdunaon. 

Mr.  HtTTCHlNSON.  The  question,  of  course,  whether  or  not  credit 
unions  would  use  the  power  of  being  able  to  have  money  market 
fiinds  is  a  good  question.  I  think  there  are  8on>e  credit  unions  that 
certainly  would  use  it  and  others  that  would  noL  As  for  as  giving 
you  a  dollar  Ggure,  I  haven't  the  faintest  idea  of  what  that  will  be. 

The  Chabiian.  I  did  not  expect  ^u  to.  There  are  many  small 
credit  unions.  Mr.  Cugini's  may  have  the  expertise  eind  background 
to  handle  it,  but  there  Eire  many  of  them  that,  I  would  expect,  have 
no  idea  how  to  handle  a  mutual  fund. 

Would  you  expect  that  it  would  just  be  your  larger  organiza- 
tiooB? 

Mr.  HuTCHiNSQN.  Mr.  Chairman,  may  I  answer  that  by  answer- 
ing the  first  question  which  you  posed  and  Mr.  Cugini  had  a 
chance  to  answer,  and  I  did  not  First  of  all,  the  question  that  was 
raised  was  whether  or  not  we  have  the  expertise  to  handle  money 
market  mutual  funds.  Mr.  Chairman,  I  submit  to  you  that  I  feel 
that  credit  unions — and  I  think  NAFCU  feels  the  same  way — that 
credit  unions  can  do  most  ansrthing  that  they  are  given  the  power 
to  do.  We  have  the  expertise  to  handle  the  accounts  of  our  credit 
unions  in  the  proper  manner.  There  have  been  isolated  cases  where 
there  has  not  been  competency,  but  that's  the  same  in  any  indus- 
try. I  think  the  banks,  savings  and  loans,  mortgage  bankers, 
mutual  savings  banks,  they've  all  had  their  problems  with  people 
that  did  not  have  enou^  training  or  were  not  competent  to  do 
their  job.  But  generally,  where  the  powers  have  been  granted  to 
credit  unions  to  do  a  certain  thing,  we  have  not  abused  it  We  have 
done  our  jobs  with  integri^,  and  in  most  cases  we  have  survived 
and  done  them  well. 

To  come  back  to  the  question  of  if  money  market  mutual  funds 
were  allowed  to  be  handled  by  credit  unions.  As  we  look  at  it  now, 
they  would  be  looked  at  by  the  credit  unions  as  share  accounts 
handled  in  a  share  account  fashion  and  in  the  structure  of  that 
law,  reducing  some  of  the  problems  that  we  might  have  had  if 
just  went  out  and  said  it  would  be  a  separate  type  of  account  ti 
we  would  not  bring  under  that  big  umbrella  of  cooperatively 
thefirnds. 
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There  are  a  number  of  smaller  credit  unions,  Mr.  Chairman,  that 
would  admittedly  not  need  to,  nor  would  they  be  able  to  handle 
money  market  mutual  funds.  But  I  think  those  credit  unions  that 
have  been  the  leadership  credit  unions  of  this  country  certainly 
could  be  able  to  do  it  and  would  be  able  to  do  it. 

The  Chairman.  You  both  support  removal  of  usury  ceilings  that 
apply  to  credit  unions.  Mr.  Hutchinson,  how  many  Federal  credit 
unions  offer  loans  with  interest  rates  in  excess  of  the  current  15 
percent? 

Mr.  Hutchinson.  I  don't  have  that  answer  at  my  fingertipB. 
When  Mr.  Connell  allowed  credit  unions  to  go  to  21  percent,  as  you 
remember,  very  few  credit  unions  did  that.  Some  of  the  larger 
ones,  particulfu'ly  on  the  west  coast,  and  some  in  the  Middle  West- 
em  States,  found  It  absolutely  necessary  to  remain  competitive  in 
the  marketplace.  If  they  were  to  survive  in  that  market  atmoa- 
phere  they  had  to  do  it.  If  you  want  the  personal  experience  of  my 
own  credit  union,  which  I  manage,  we  steyed  at  the  12-percent 
rate.  As  a  matter  of  fact,  for  many  years  we  were  at  the  9.6  rate 
and  we  rateheted  up  to  10  and  then  to  II  and  now  to  12.  Today  we 
have  a  range  of  rates,  15  percent  being  the  one  for  collateral- 
secured  type  loans  emd  18  percent  generally  being  the  one  that  we 
use  for  most  types  of  loans  today. 

We  probably  could  get  that  information  for  you,  Mr.  Chairman, 
and  submit  it  to  you  later. 

The  Chairman.  We'd  appreciate  it. 

[The  following  letter  was  received  for  the  record:] 
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The  Chairman.  Mr.  Cugini,  what  interest  rate  ceilings  are  im- 
posed on  State  credit  unions?  Could  you  give  some  examples  cf 
State  ceilinga  that  are  applicable  to  credit  unions? 

Mr.  Cugini.  I  can  speak  for  my  own  State.  Rhode  Island  has  a 
21-percent  usury  ceiling.  My  credit  union  happens  to  have  a  State 
chftrter.  We  have  yet  to  go  to  the  21  percent  currently.  We  are,  for 
example,  16  percent  on  new  cars  and  18  percent  on  personal  loans. 
However,  just  as  you  mentioned  earlier  ^raut  the  savings  and  loan 
industry  or  the  thrift  industry  in  general,  needing  that  shili^  to  do 
Bomethmg  over  on  the  side  to  increase  income.  I  think  that  the 
credit  unions  need  this.  I  think  that  each  individual  board  of 
directors  needs  to  make  their  own  decision  to  better  balance  off, 
because  I  think  there  is  a  very,  very  delicate  balance  between  the 
cost  of  funds  and  what  you  charge  for  loans,  and  I  think  that  eadi 
individual  board  of  directors  shcmld  have  that  right  to  move  to  the 
ceiling  that  they  feel  as  though  it  would  best  fit  and  suit  their 
membership. 

ABA  OPF08B8  NEW  POWERS  FOB  8  &   L'S 

The  Chairman.  Mr.  Cugini,  last  week  the  ABA  opposed  new 
powers  for  savings  and  loans.  They  emphasized  the  .ibUity  of  com- 
mercial banks  to  raise  equity  capital.  Do  you  know  what  the  aver^ 
age  equity  position  of  your  credit  union  members  is? 

Mr.  Cugini.  I  don't  have  that  information  offhand,  Mr.  Chair- 
man. We  can  get  it  and  submit  it  to  the  committee. 

The  Chairman.  Do  you  have  any  idea  just  in  general  terms, 
what  it  might  be?  Have  your  members  been  increasing  their  equity 
position  over  the  past  year? 

Mr.  Cugini.  I  can  speak  nationally,  Mr.  Chairman.  I  believe  that 
credit  union  savings,  credit  union  Eissets  in  general  are  up,  prob- 
ably about  7.5  percent.  I  think  savings,  compared  to  1980,  may  be 
down  a  httle  bit.  But  I  think  that  in  probably  every  case  that 
people  could  conceivably — or  credit  union  members  could  conceiv- 
ably be  tapping  their  savings  accounts  to  supplement  their  living 
expenses. 

The  Chairman.  If  you  could  supply  more  specific  information, 
we'd  appreciate  it. 

Mr.  Cugini.  Yes,  we  can. 

The  Chairman.  Mr.  Hutchinson,  in  your  testimony,  you  support 
the  due-on-sale  preemption  from  a  little  different  angle  than  previ- 
ous witnesses.  You  say  the  existing  law  requires  credit  unions  to 
deal  only  with  their  own  members,  and  if  you  can't  enforce  the 
due-on-sale  clause,  you'd  be  forced  to  deal  with  nonmembers  who 
assume  loans  originated  by  a  credit  union. 

Are  credit  unions  prohibited  from  allowii^  assumption  of  loans 
they  originate  to  nonmembers,  even  when  the  assumption  is  to  a 
creditworthy  individual  at  a  ren^otiated  interest  rate? 

Mr.  Hutchinson.  Under  the  present  law,  that's  correct,  Mr. 
Chairman.  We  may  not  do  business  with  nonmembers. 

The  Chairman.  Mr.  Hutchinson,  you  oppoeed  raising  the  deposit 

insurance  coverage  on  the  IRA/Keogh  accounts  to  $250,000  because 

you're  concerned  about  the  increased  potential  liability  of  the 

insurance  funds.  Mr.  Cugini  takes  tiie  opposite  position. 
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I'd  appreciate  any  further  comments  you  both  might  have  in  this 
area. 

Mr.  Hutchinson.  Mr,  Chairman,  I  think  my  statement  is  pretty 
straightforward.  We  do  have  concerns  for  the  fact  that  the  share 
insurance  is  relatively  new  to  the  credit  union  world,  and  we  have 
been  building  up  that  fund  at  the  rate  that  was  specified  in  the 
statute.  We  feel  that  the  fund  is  a  viable  fund  at  the  present  time. 
To  increase  the  potentieil  liability  of  the  fund  we  feel  would  pose  a 
danger  that  we  would  not  recommend  at  this  particular  moment. 

The  Chairman.  Mr.  Cugini? 

Mr.  CuGiNT.  We  just  feel  as  though  rEusing  IRA  insurance  from 
$100,000  to  $250,000  is  a  good  idea  and  we  certainly  support  that. 
We  think  that  this  would  allow  people  leaving,  for  example,  a 
sponsor's  employment  and  wanting  to  be  involved  in  the  creidit 
union,  to  leave  that  sponsor's  employment  with  sums  in  excess  of 
$100,000.  And  if  he's  leaving  with  $150,000  or  $200,000,  he  would 
certainly  want  to  know  that  he  has  adequate  protection. 

I  don  t  nece^arily  see  that  this  would  increase  the  premiums. 

The  Chairman.  Both  of  you  support  an  increase  in  the  proposed 
$5  million  reserve  requirement  exemption.  What  percentage  of  and 
how  many  credit  unions  would  be  exempt  under  $5  million,  $10 
million,  or  $15  million  exemptions? 

Mr.  Hutchinson.  I  believe  that  that  information  is  available 
from  the  Federal  Credit  Union  Annual  Report.  We  can  get  a  copy 
of  that  for  the  committee  if  you  wish. 

The  Chairman.  You  mentioned  in  your  testimony,  Mr.  Hutchin- 
son, that  you  preferred  to  go  back  to  the  fall  of  1979  position  of 
this  committee.  So  would  I. 

John  Tower  and  I,  as  you  remember,  supported  that  effort  to  pay 
interest  on  reserves  rather  than  the  mandatory  portion  of  H.R. 
4986.  We  won  in  this  committee,  and  it  never  surfaced  again.  We 
just  simply  didn't  hold  luiother  markup. 

I  agree  with  your  testimony  on  that  subject,  but  I  would  not 
anticipate  having  to  vote  in  order  to  do  that.  So  I  think  the  way  we 
have  to  proceed  is  looking  toward  raising  the  exemption  for  the 
smaller  institutions.  Though  I  still  would  prefer  to  have  interest 
paid  on  reserves  rather  than  the  compulsion  of  mandatory  reserves 
for  all  institutions. 

Mr.  Cugini,  credit  unions  were  created  for  the  purpose  of  promot- 
ing thrift  among  their  members.  Accordingly,  they  have  been  given 
special  tax-exempt  status. 

Should  Congress  reconsider  this  tax-exempt  status  if  credit 
unions  were  given  expemded  powers  such  as  those  offered  in  S. 
1720? 

Mr.  Cugini.  Mr.  Chairman,  I  think  I  would  have  to  agree  with 
Secretary  of  the  Treasury  Rc^an  when  he  said — he  made  a  state- 
ment that  probably  taxation  of  the  financied  institutions,  as  it  now 
rests,  doesn't  bring  that  much  money  into  the  Treasury.  Certfiinly 
credit  unions  would  do  nothing  to  enhance  that. 

So  being  cooperatives,  I  thmk — I'm  sure  that  we  still  take  the 
position  that  we  should  be  tax  exempt. 

The  Chairman.  I  wouldn't  have  expected  any  other  a 
[Laughter.] 
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But  my  point  is  simply  that  one  <tf  the  bases  for  that  tax  exemp- 
tion has  been  that  you  have  filled  a  particular  eirea  of  need  among 
your  cooperative  members. 

The  argument  on  the  other  side  is  that  if  you  are  now  to  become 
more  like  a  full-service  institution  and  be  given  additional  powers 
to  compete  with,  then  shouldn't  you  have  to  give  up  that  special 
tax  treatment? 

I  guarantee  you,  that  argument  will  be  made  by  the  other  side. 

Rtr.  CuGiNi.  We  hear  it  very  often.  But  I  think  the  cooperative 
nature  of  credit  unions  themselves  and  as  you  know  we're  still 
dealing  with  a  limited  field  membership.  We're  not  out  there  deal- 
ing with  the  general  pubUc.  I  just  don't  think  that  offering  addi- 
tional services  to  our  members  as  those  proposed  in  S.  1720,  is  any 
criterion  to  tax  us. 

The  Chairman.  Mr.  Hutchinson,  if  you  were  given  a  choice, 
additioned  powers  or  lose  your  tax-exempt  status,  which  one  would 
you  take?  [Laughter.] 

Mr.  HuTCHiNBON.  That's  not  a  fair  question.  [Laughter.] 

The  Chaibman.  I  think  it's  a  very  fair  question.  I  try  very  hard 
to  get  at  the  main  things  in  this  committee. 

Mr.  Hutchinson.  It's  not  good  to  disagree  with  the  chairman, 
but  I  wouldn't  agree  that  additional  powers  necessarily  should 
warrant  taxation.  The  not-for-profit  basis  that  credit  unions  oper- 
ate on  would  still  be  the  same,  whether  the  powers  are  many 
powers  or  limited  powers.  I  don't  think  that  changes  would  war- 
rant the  taxation  of  credit  unions  until  and  unless  they  change  the 
structure  of  the  credit  union  to  something  very  different  than  what 
it  is  today. 

I  think  we'd  have  to  stand  four-square  that  we'd  be  opposed  to 
any  taxation  on  the  credit  union  itself.  It  is  a  cooperative  venture 
not  operating  for  profit,  distributing  whatever  income  it  gets  to  its 
membership  after  deducting  its  expense  of  operation.  "Hie  money 
that  goes  to  those  individual  members  certainly  goes  out  into  the 
taxable  area  of  the  community,  and  it  is  taxed  on  the  individual  as 
they  use  those  funds. 

We've  heard  that  same  argument  placed  before  us  through  the 
years.  And,  Mr.  Chairmein,  as  you  know,  I've  been  at  it  35  years,  30 
of  which  I've  been  a  manager  of  a  credit  union.  I've  heard  that 
question  over  and  over  and  over.  But  no  one  has  shown  me  person- 
ally that  there's  euiy  merit  to  that  argument. 

Since  we  are  a  cooperative,  since  we  are  nonprofit,  any  intelli- 
gent manager  in  that  kind  of  an  atmosphere  operating  a  credit 
union,  even  with  taxes,  could  bring  the  bottom  line  to  zero,  and 
there'd  be  no  Uizes.  So  what  tire  we  really  talking  about? 

If  you're  talking  about  taxation  before  distribution  to  the  mem- 
bers, maybe  you've  got  something.  If  you're  talking  about  what 
they  do  normally  in  business,  its  taxation  after  the  expensing 
away,  and  you're  expensing  away  all  of  the  funds  you  take  in, 
you've  got  a  zero  line  to  tax.  That's  what  we're  looking  at. 

The  Chairman.  I  understand  your  position.  And  you're  not  nec- 
essarily disagreeing  with  the  chairman.  I  have  not  stated  a  posi- 
tion. I  simply  asked  the  question. 
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But  my  point  is  this.  Now  you're  getting  away  from  the  sub- 
stance d  your  aigument  and  into  Qie  pieties,  the  intramural 
battles  I've  been  tjilfcing  about. 

I'll  go  back  to  my  question.  If  you  were  given  the  choice,  your 
taz-ezempt  atatus  or  new  powers,  which  one  are  you  going  to 
choose?  'That  becomes  a  poUticfil  choice.  I  fully  understand  your 


Mr.  Hutchinson.  I  think  I'd  have  to  go  to  church  on  Sunday,  get 
down  on  my  knees,  and  say  a  prayer  for  some  help  on  that  one. 

The  Chaibiian.  You  may  just  be  forced  to  make  that  choice. 

I  see  no  reason  to  put  Mr.  Hutchinson  on  the  spot.  Mr.  Cugini, 
without  asking  you  the  same  question.  It  would  be  terribly  unfair 
since  we  are  trying  to  achieve  a  level  playing  field  here. 

Mr.  Cugini.  Again,  you  know,  for  the  sake  of  being  repetitious, 
we  certainly  oppose  taxation.  And  agziin,  we  just  do  not  see  that 
these  additionid  powers  would  make  us  any  different 

The  CHAntHAN.  I  know  you  don't.  But  other  people  do  see  it 
differently;  you  know  that. 

Mr.  Hutchinson,  if  he's  there  another  30  years,  he'll  continue  to 
hear  the  same  argument.  It  won't  go  away. 

Mr.  Cuonn.  Not  being  as  old  as  Mr.  Hutchinson  and  having  that 
kind  of  backgroimd,  I'm  just  going  to  say  again,  I  believe  that  we 
can  continue — and  I  think  our  job  is  going  to  be  to  convince  those 
people  to  see  it  our  way,  and  we're  goii^  to  work  hard  at  that. 

The  Chairman.  Well,  I  tried.  [Laughter.] 

Gentlemen,  I  appreciate  your  testimony.  I  do  expect  we'll  have 
some  additional  questions  for  you  for  your  response  in  writing  in 
addition  to  those  that  I  asked  you  to  supply  answers  in  more  detail. 

I  apologize  for  the  absence  of  other  members  of  the  committee. 
But  there  is  an  Intelligence  Committee  meeting  going  this  morn- 
ing, and  we  have  markups  in  appropriations  and  floor  actions 
started  earlier  on  the  Interior  appropriations  bill  as  well. 

I  do  appreciate  your  testimony  very  much.  We  will  probably  be 
submitting  some  additional  questions  to  you. 

Thank  you  very  much. 

Mr.  Cugini.  Thank  you  for  the  opportunity,  Mr.  Chairman. 

The  Chairman.  If  we  could  have  the  second  panel  come  forward. 
Frederick  Hammer,  member.  Government  Relations  Committee, 
Consumer  Bankers  Association;  Robert  B.  Evans,  senior  vice  presi- 
dent, National  Consumer  Finance  Association;  Milton  Schober, 
credit  counsel,  American  Retail  Federation;  Nicholas  St.  George, 
Task  Force  on  Creative  Finemce  for  Manufactured  Housing. 

Mr.  Hammer,  would  you  like  to  b^;in,  please? 
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STATEMENTS  OF  FREDERICK  S.  HAMMER,  MEMBER,  GOVERN- 
MENT RELATIONS  COMMirTEE,  CONSUMER  BANKERS  ASSO- 
CUTION,  ACCOMPANIED  BY  PETER  SCHELLIE,  ESQUIRE; 
ROBERT  B.  EVANS,  SENIOR  VICE  PRESIDENT,  NATIONAL 
CONSUMER  FINANCE  ASSOCIATION;  MILTON  SCHOBER, 
CREDIT  COUNSEL,  AMERICAN  RETAIL  FEDERATION;  AND 
NICHOLAS  ST.  GEORGE,  TASK  FORCE  ON  CREATIVE  FINANCE 
FOR  MANUFACTURED  HOUSING.  ACCOMPANIED  BY  RICHARD 
PEYSTER,  ESQ. 

Mr.  Hammer.  Yes,  sir.  I'm  Frederick  S.  Hammer,  executive  vice 
president  of  the  Chase  Manhattan  Bank  N.A.  and  member  of  the 
executive  committee  of  the  board  of  directors  and  the  Government 
Relations  Committee  of  the  Consumer  Bankers  Association. 

I'm  accompanied  this  morning  bv  Peter  D.  Schellie  of  the  law 
firm  of  Bingham,  Dana  &  Gould,  who  eissisted  us  in  preparing  our 
testimonv. 

In  making  a  constructive  contribution  to  the  resolution  of  the 
prdttlems  now  facing  our  industry,  the  Consumer  Bankers  Associ- 
ation has  adopted  a  clear  statement  regarding  the  chan^i^  roles 
and  responsibilities  of  various  providers  of  finfmcial  services.  TTie 
association's  position  is  that  there  should  be  no  difference  in  legis- 
lative or  r^ulatory  requirements  that  would  reduce  or  permit  a 
competitive  advantage  or  disadvantage  for  any  segment  of  the 
fuiEmcifU  services  industry. 

We  rect^nize  fully,  Mr.  Chairman,  that  the  der^ulation  of  the 
providers  of  financial  services  in  this  country  cannot  be  achieved 
overnight.  However,  the  financial  industry  cannot  afford  to  wait 
for  the  resolution  of  all  these  complex  problems  before  resolving 
any  of  them.  The  problems  are  too  acute;  the  time,  too  short. 
This  morning  I  would  like  to  address  four  specific  areas  of  the 
association's  concern. 

First,  Mr.  Chaiirman,  we  would  address  the  most  urgent  issue 
that  directly  affects  the  retail  credit  function  of  commercial 
banks— namely,  the  continued  imposition  of  arbitrary  Government 
price  controls  on  a  commodity — money — in  the  form  of  usury  laws. 
Rather  than  again  discussing  the  usury  issue  in  general,  I  would 
like  to  focus  on  two  issues  that  seem  to  be  at  the  center  of  the 
debate  on  usury  preemption — first,  it's  impact  on  loan  sharking, 
and  second,  it's  relationship  to  State  consumer  protection  provi- 
sions. 

USURY  PREEMPTION 

The  first  issue  proceeds  on  the  assumption  that  usury  ceilings 
deter  loan  shark  activities.  In  fact,  it  is  highly  unlikely  that  loan 
sharks  are  greatly  influenced  by  any  form  of  l^al  constraints.  We 
have  seen  no  evidence  that  they  follow  usury  laws,  indicating  that 
usury  laws  are  followed  by  and  so  only  hurt  legitimate  credit 
grantors.  Moreover,  these  laws  are  not  needed  to  prosecute  loan 
sharks  since  numerous  State  and  Federal  laws,  including  truth  in 
lending,  provide  criminal  penalties. 

It  is  difficult  to  imagine  a  loan  shark  nigltiTig  truth-in-lending 
disclosures.  Further,  if  the  concern  is  truly  loan  sharking,  Federal 

w  proscribes  that  activity  and  provides  substantial  penalties,  up 
(10,000  in  fines,  20  years  in  prison,  or  both. 
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The  only  effective  method  of  preventing  loan  sharking  is  to  allow 
access  to  legitimate  credit  markets. 

The  second  argument  is  that  the  bill  displaces  State  consumer 
protection  provisions.  However,  we  believe  that  the  bill  clearly  and 
effectively  preserves  those  provisions  through  a  combination  both 
of  the  scope  of  the  preemption  and  carefully  drawn  definitions. 
Supplementing  the  statutory  framework  is  a  comprehensive,  sec- 
tion-by-section Emedysis.  These  provisions  do  preserve  State  consum- 
er protection  provisions,  and  assertions  to  the  contrary  simply  are 
incorrect. 

The  most  troublesome  aspect  of  some  of  these  arguments  is  that 
they  ignore  the  literal  words  and  phrases  of  the  bill.  For  example, 
some  have  testified  that  late  or  default  chfirges  are  preempted. 
This  is  simply  contrary  to  the  plain  language  of  the  bill. 

We  would  submit  that  some  of  the  assertions  concerning  the 
over-broad  preemption  represent  nothing  more  than  a  tactical  ma- 
neuver. In  most  cases,  these  assertions  are  made  by  those  who 
oppose  any  lifting  of  these  artificial  ceiling.  We  understand  their 
position,  and  we  are  prepared  to  join  them  in  a  debate  on  that 
issue.  It  does  not  elevate  that  discussion,  however,  to  evade  the 
Amdamental  issue  by  focusing  on  a  false  issue  raised  primarily  as  a 
diversionary  tactic. 

An  additional  argument  recently  made  by  detractors  of  the  bill  is 
that  it  somehow  makes  comparison  shopping  for  loans  difficult,  if 
not  impossible.  That  is  simply  untrue. 

Under  the  Federal  truth-in-lending  law,  all  creditors  are  re- 
quired to  disclose  fill  finftnce  charges,  regardless  of  how  they  are 
characterized  by  the  creditor.  Any  charges  that  are  not  payable  in 
a  comparable  cash  transaction  must  be  included  as  finance 
charges.  Thus,  all  compensation  paid  to  the  creditor  for  credit  must 
be  disclosed  as  a  finance  charge  and  must  be  reflected  in  the 
annualpercentage  rate. 

Mr.  Oiairman,  usury  relief  is  essential,  and  we  urge  the  commit- 
tee to  take  early  and  favorable  action  on  title  IV  of  the  bill. 

AMENDMENTS  TO  TRUTH  IN  LENDING 

Our  next  comments  involve  amendments  to  the  Truth-in-Lending 
Act.  Perhaps  the  most  complicated  and  confusing  aspect  of  the 
Federal  truth-in-lending  law  involves  the  relationship  between  Fed- 
eral disclosure  duties  and  the  patchwork  of  State  disclosure  laws 
that  often  impose  similar  but  different  requirements. 

We  have  distributed  comparable  forms  under  the  old  and  new 
laws  to  demonstrate  that  they  actually  grow  longer  under  the  new 
statute.  It  is  essential  to  require  conformity  with  Federal  policy  in 
this  area  as  it  is  reflected  in  what  would  become  section  111(a)  of 
the  act. 

The  second  amendment,  which  is  the  most  important  and  urgent- 
ly needed,  would  modify  existing  civil  liability  provisions  by  per- 
mitting statutory  damages  only  for  substantial  noncompliance  and 
removing  the  minimum  statutory  penalty. 

We  believe  that  these  two  changes  are  essential  in  keeping  truth- 
in-lending  simplified  and  avoiding  the  judicial  and  administrative 
interpretive  morass  that  characterized  uie  original  statute. 
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The  third  truth-in-lending  amendment  that  we  support  would 
postpone  the  effective  date  of  the  Simplification  Act.  We  believe 
this  change  to  be  essential,  given  the  reduced  period  for  the  transi- 
tion to  the  new  requirements  caused  by  the  Federal  Reserve 
Board's  excellent  but  prolonged  implementation  effort. 

Next,  we  disagree  with  removing  disclosure  requirements  from 
arrangers  of  credit.  There  seems  to  be  no  reasonble  basis  on  which 
these  consumer  credit  transactions  should  be  excluded  from  cost 
disclosure  requirements,  and  indeed  there  may  be  an  even  greater 
need  in  this  area  than  in  others. 

However,  if  the  committee  determines  that  disclosures  lack  util- 
ity in  connection  with  real  estate  transactions,  we  would  uree  that 
all  credit  transactions  secured  by  real  estate  be  excluded  fran 
truth  in  lending. 

Mr.  Chairman,  we  would  suggest  one  additional  amendment — to 
exclude  credit  that  is  not  personally  offered  by  the  creditor  at  the 
consumer's  residence  from  the  right  of  rescission.  This  requirement 
is  by  far  the  most  aggravating  and  frustrating  Federal  requirement 
to  the  borrower  whii  wjiiits  a  hian  and  wants  thi'  money  iiniiiediately. 

We  understand  that  the  committee  does  not  want  to  reopen  the 
whole  truth-in-lending  issue.  However  in  this  area,  the  problem  is 
so  acute,  the  costs  so  unjustified,  and  the  consumer  benefit  so 
lacking  that  this  change  should  be  added  to  the  amendments  you 
have  advanced. 

Our  third  comment,  Mr.  Chairman,  is  in  support  of  the  preemp- 
tion of  State  rules  that  prohibit  the  enforcement  of  contract  clauses 
between  creditors  and  consumers  providing  that  when  consumers 
sell  their  houses  the  credit  obligation  becomes  immediately  due 
and  payable. 

Finally,  Mr.  Chairman,  we  would  submit  that  one  crucial  ele- 
ment needs  to  be  added  to  the  proposed  legislation — a  legislative 
mandate  to  provide  all  depository  institutions  with  a  new  deposit 
account  that  is  competitive  with  money  market  mutual  funds.  It  is 
absolutely  essential  that  the  deposit  ceiling  deregulation  process 
continue  in  accordance  with  the  Depository  Institutions  Deregula- 
tion Act. 

The  long-term  solution  to  current  problems  lies  in  a  return  of  the 
r^ulated  financial  industry  to  the  free  market.  The  Depository 
Institutions  Deregulation  Committee  has  begun  the  critically  im- 
portant and  necessary  step  of  ending  artificial  deposit  rate  ceilings. 
The  actions  of  the  DIDC  should  not  be  successfully  attacked,  nor  its 
basic  charter  revoked,  simply  because  it  has  moved  on  some  fronts 
to  permit  financial  institutions  somewhat  greater  opportunities  to 
compete  for  funds  in  the  free  market.  The  efforts  of  the  DIDC  to 
introduce  the  industry  to  the  realities  of  the  marketplace  must  be 
commended,  not  condemned.  It  is  essential  that  its  work  be  allowed 
to  continue. 

Mr.  Chairman,  we  would  like  to  support  strongly  the  provisions 
of  title  III  that  provide  all  depository  institutions  with  the  authori- 
ty to  sponsor  and  sell  mutual  funds.  But  while  this  is  an  important 
step,  we  have  two  concerns. 

First,  in  the  absence  of  deregulation  on  the  deposit  side  of  the 
•wiuation,  these  new  mutual  funds  could  actually  have  the  effect  of 
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reducing  the  deposits  held  by  depository  institutions.  This  would 
result,  for  example,  if  depositors  shifted  their  funds  from  less  flexi- 
ble and  lower  yielding  regulated  accounts  to  the  mutual  fund  ac- 
counts. 

ITie  answer  is  not  simply  to  permit  banks  to  set  up  mutual  limds 
or  to  restrict  the  activities  of  existing  funds,  but  rather  to  allow  us 
to  pay  market  rates  to  our  customers  starting  today. 

Our  second  concern  relates  not  so  much  to  the  proposal  itself  but 
rather  to  the  possibility  that  it  might  be  perceived  as  being  a 
solution  to  the  money  market  fund  problem.  It  is  not. 

The  critical  factor  for  depository  institutions  is  their  deposits. 
Unless  they  can  obtain  and  maintain  a  strong  foundation  of  core 
deposits,  they  cannot  function  effectively.  Money  market  mutual 
funds,  by  offering  market  yields  and  inmiediate  liquidity,  are  now 
stunting  the  growth  of  this  deposit  base. 

As  long  as  the  proposed  legislation  would  allow  us  to  pay  these 
rates,  it  only  makes  sense  to  permit  depository  institutions  to 
retain  the  funds  as  deposits  in  order  to  enable  them  to  better  serve 
the  credit  needs  of  their  communities. 

Accordingly,  the  association  urges  this  committee  to  amend 
S.  1720  by  clarifying  the  directive  to  the  DIDC  and  requiring  it  to 
authorize  depository  institutions  to  offer  deposit  accounts  that 
would  permit  substantially  direct  competition  with  money  market 
mutual  funds.  At  the  very  least,  we  would  urge  your  support  for  a 
pending  DIDC  proposal  that  would  establish  a  new  investment 
account  category  not  subject  to  any  interest  rate  ceilings  with  a 
restricted  transactional  capability  approximating  the  liquidity  of- 
fered by  money  market  mutUEil  funds. 

Mr.  Chairmeui,  this  is  merely  illustrative  of  the  type  of  der^ula- 
tion  that  will  free  the  market,  enhfince  competition,  and  increase 
the  ability  of  regulated  depository  institutions  to  provide  more 
services. 

In  conclusion,  Mr.  Chairman,  we  believe  that  the  comprehensive 
approach  reflected  in  S.  1720  represents  a  sound  approach  to  legis- 
lation. We  feel  that  the  general  thrust  of  the  provisions  we  have 
addressed  constitutes  a  significant  and  positive  step  in  moving 
toward  a  der^ulated  and  truly  competitive  environment  for  finan- 
cial institutions. 

Thank  you  for  providing  us  with  this  opportunity  to  testify. 

[The  complete  statement  follows;] 
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TESTIHOMY  OF 

THE  CONSUMER  BANKERS  ASSOCIATION 

BEFORE  THE  COHMITTEE  ON  BANKING,  BOUSING  AND  URBAN  AFFAIRS, 

UNITED  STATES  SENATE,  ON  THE  PROPOSED  FINANCIAL  INSTITUTICMS 

RESTRUCTURING  AND  SERVICES  ACT  OF  ISBl  (S.  1720) 

Hr.  Chaiman: 

I  an  Frederick  S.  Baomer,  Executive  Vice  President  of 
The  Chase  Manhattan  Bank,  N.A.,  and  a  member  of  the  Execu- 
tive Committee  of  the  Board  of  Directors  and  the  Governiient 
Relations  Committee  of  The  Consumer  Bankers  Association. 

We  greatly  appreciate  this  opportunity  to  appear  before 
the  Committee  to  discuss  a  series  of  issues  facing  the 
retail  banking  industry.   The  Financial  Institutions  Restruc- 
turing and  Services  Act  of  1981  contains  a  large  number  of 
wide-reaching  proposals.  This  morning  we  would  like  to 
coNnent  on  a  number  of  those  proposals  and,  in  addition, 
suggest  one  additional  area  for  inclusion  in  any  legislation 
fashioned  by  this  Committee. 


*  The  Association  is  a  nonprofit  organization  that  was 
organized  in  October  1919  to  provide  a  voice  for  the  retail 
banking  industry.   Since  that  time,  the  membership  of  the 
Association  has  grown  to  over  400  commercial  banks  of  all 
sizes  that  are  actively  engaged  in  extending  consumer  credit. 
Combined,  the  members  of  the  Association  now  hold  over  65% 
of  all  consumer  credit  outstandings  held  by  commercial 
banks.   The  members'  consumer  credit  outstandings  total  more 
than  988,000, 000, 000. 
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Before  diBcossing  tbe  bill,  faowevex,  we  woald  like  to 
very  sincerely  cc^aend  this  Coauttee  and,   specifically, 
you,  Hr.  ChaJTMaa,   for  tbe  legislative  af^roAiA  reflected  in 
tbe  develoimeiit  of  this  extensive  bill.     Earlier  ttais  yeaz, 
tbxougb  coaprebensive  oveivi^t  bearingE,    tbe  Co^aittee 
provided  a  structnred  cqipDrtiinit;  for  a  cross  section  of 
interested  persons  to  reflect  on  the  legislative  and  regula- 
tory develoi»ents  of  tbe  past  decade.     Tbe  Associatirai  was 
honored  to  have  bad  tbe  ommrtunity  on  Hay  18,    1961  to 
participate  in  tbat  tbou^tful  process. 

Those  ci^firehensive  bearings  provided  firs  evidence  of 
the  view  that  we  and  others  have  held  for  many  years  tbat 
the  regulatory  environaent  in  ^diich  co^aercial  banks  are 
required  to  operate  places  severe  econoaic  and  cqwrational 
limitations  on  their  ability  to  provide  their  custoners  with 
reasonably  priced  credit  and  deposit  services.     As  has  been 
vividly  demons trated,    these  govemaentally  ii^»osed  restrictions 
are  particularly  devastating  in  view  of  the  increasingly 
conpetitive  environnent  in  which  coanercial  banks  nust 
operate  and  the  fact  that  nany  of  our  strongest  ccM{>etitors 
are  able  to  operate  without  a  sinilar  set  of  constraints. 

As  a  result  of  this  Coaaittee's  intensive  fact-gathering 
process,    it  is  perhaps  in  a  better  position  than  ever  before 
to  consider  in  a  deliberative  Banner  the  range  of  legislative 
issues  addressed  in  S.1720.     We  believe  that  this  approach 
to  legislation  not  only  is  likely  to  produce  a  sounder 
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statutory  result,  but  also  enhances  the  possibility  that 
Congressional  action  will  be  responsive  to  real  and  pressing 


:  efforts  to  make  a  constructive 
contribution  to  addressing  these  concerns,  the  Association 
has  adopted  a  clear  policy  regarding  the  changing  role  and 
responsibilities  of  various  providers  of  financial  services. 
In  a  word,  that  policy  is  'equality.'  He  strongly  believe 
that  an  unequivocal  policy  of  coepetitive  equality  nust  be 
pursued.   By  that,  the  Association  means  that  there  should 
be  no  difference  in  legislative  or  regulatory  requirements 
that  would  produce  or  permit  a   competitive  advantage  or 
disadvantage  for  any  segment  of  the  financial  services 
industry. 

We  recognize  Cullyi  Nr.  Chairman,  that  the  regulatory 
realignment  of  the  providers  of  financial  services  in  this 
country  is  a  massive  undertaking.  We  realize  that  it  will 
be  exceedingly  difficult  to  make  these  sweeping  changes 
overnight.   However,  we  do  not  believe  that  the  financial 
industry  can  afford  to  wait  for  the  resolution  of  all  these 
complex  problems  before  resolving  any  of  them.  The  problems 
are  too  acutet  the  time  is  too  short. 

In  order  to  contribute  further  to  this  process,  this 
morning  I  would  like  to  address  four  specific  areas  of 
Association  concern.   The  first  three  Involve  matters  con- 
tained in  S.1720.   These  are  the  usury  provisions  contained 
in  Title  IV,  the  suggested  amendments  to  the  Truth  in  Lend- 
ing Act,  which  are  a  part  of  Title  VII  and  the  provision 

dealing  with  'due-on-aale*  clauses  found  in  ftirt  C  of  Title  I. 
-3- 
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In  addition,  we  would  like  to  suggest  that  the  Con- 
nittee  take  furthec  action  to  free  regulated  financial 
institutions  from  current  limitations  on  deposit  activities. 
While  we  commend  the  efforts  both  of  Congress  as  reflected 
in  the  Depository  Institutions  Deregulation  Act  and  the 
Depository  Institutions  Deregulation  Committee  in  moving 
toward  that  goal,  we  believe  that  additional  Congressional 
action  that  will  accelerate  the  deregulation  process  — 
permitting  regulated  financial  institutions  to  compete 
effectively  in  the  free  market  —  should  be  an  essential 
element  of  any  eventual  legislation. 

I-   THE  URGENT  HEED  FOR  USURY  RELIEF 

Hr.  Chairman,  we  would  first  like  to  address  what  we 
believe  to  be  the  most  urgent  issue  now  pending  before  this 
Committee  that  directly  affects  the  retail  credit  function 
of  commercial  banks;  namely,  the  continued  imposition  of 
arbitrary  governmental  price  controls  on  a  commodity  — 
money  —  in  the  form  of  usury  laws. 

The  Association  has  had  several  opportunities  to  testify 
before  this  Committee  about  this  problem,  most  recently  on 
July  15,  1981.   We  have  attached  a  copy  of  our  testimony 
given  at  that  time  and  would  like  it  to  be  included  in  the 
record  of  this  hearing.* 

At  each  of  those  hearings,  we  have  detailed  our  con- 
cerns about  govemmentally  imposed  rate  ceilings.   The 


•  Editor's  Note:  This  testimony  cannot  be  reprinted.  See  hearings 
before  the  Subcoiwnlttee  on  Financial   Institutions  of  the  Senate 
Conmittee  on  Banking,  Housing  and  Urban  Affairs  on  the  Credit 
Deregulation  and  Availability  Act  of  1981,  held  July  9,  15  and  Zl , 
1981  {Publication  No.  97  -  30)  at  page  3Z0. 
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probl«ns  discussed  in  previous  hearings  continue  unabated, 
and,  in  fact,  have  intensified.   I  vould  like  to  discuss 
these  matters  briefly  before  commenting  on  the  legislation 
now  pending  before  this  Committee. 

A.  Arguments  for  the  Continuation  of  Usury  Laws 
Usury  laws  were  first  adopted  hundreds  of  years  ago  in 
the  context  of  a  noncommercial  society.  Upon  contemporary 
review,  it  is  apparent  that  these  controls  now  reflect 
outmoded  "consumer  protection"  concepts  that  cannot  be 
supported  on  either  economic  or  social  grounds. 

1.   The  Context 

The  fundamental  starting  point  in  analyzing  the  justi- 
fication for  usury  ceilings  must  be  the  basic  American 
concept  of  a  competitive  market  operating  within  a  free 
enterprise  system.  Usury  laws  run  counter  to  that  basic 
premise  and  clearly  produce  economic  disruptions.  In  addi- 
tion to  creating  often  unfair  subsidies  among  consumers  they 
cause  economic  harm  at  a  more  general  level.   As  examples,  a 
1977  study  of  the  Tennessee  economy  estimated  that  the  state 
usury  ceiling  caused  the  loss  of  7,000  jobs.   During  the 
past  20  months,  a  major  bank  in  Maryland,  due  to  state  usury 
limitations,  has  reduced  its  consumer  credit  portfolio  by 
$250  million,  a  reduction  of  31%.   This  has  resulted  in  a 
reduction  of  181  employees,  approximately  33%  of  those 
involved  in  consumer  credit. 
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In  the  case  of  my  own  bank,   due  to  usury  ceilings  we 
were  forced  to  stop  all  credit  marketing  activities  in 
November  1979,   and  only  re-started  those  efforts  early  in 
1981   in  light  of  the   limited   lifting  of  New  York  usury 
ceilings. 

The  need  to  permit  the  market  to  operate  has  been 
recognised  by  every  other  western  democracy.      It  la  inter- 
esting to  note  that  England,   which  originally  introduced 
usury  laws  to  the  American  colonies,    repealed  Ita  usury 
ceiling  back   in   1854. 

In  short,    the  general    free  market  approach  that  charac- 
terizes virtually  all  other  segments  of  the  American  economy 
should  apply  equally  to  credit.      If  credit  is  to  be  afforded 
unique  treatment,    there  should  be  —  but  there  is  not  —  a 
clear  justification  for  it. 

2.         The  Arguments    Bresented 

Four  general  argunenta  are  said  to  support  usury 

A.      The  first  is  that  the  market  is  monopolistic, 
a  suggestion  that  is  simply  without  support.      The  market  is 
composed  of  an  enormously  large  number  of  credit  sources  and 
recent   legislation  has  further  Increased  the  number  of 
competitors.      The  New  York  experience  is  also  instructive  in 
this  regard.      In  a  study  by  the  New  York  State  Banking 
Department,    the  response  to  a  limited  lifting  of  rate  ceil- 
ings in   late   19B0  was  that  there  was  *an  increase  in  the 
availability  of  consumer  credit  for  New  Yorkers.* 
-6- 
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It  is  also  important  to  point  out  that  usury  laws  are 
anticompetitive  since  they  discourage  even  more  conqietitors 
from  entering  the  credit  market. 

B.  The  second  justification  for  continuing  usury 
laws  is  that  consumers  are  unaware  of  credit  costs.  This  is 
contrary  to  numerous  studies  indicating  that  the  literally 
millions  of  dollars  spent  by  the  credit  industry  on  Truth  in 
Lending  have  produced  results,   in  a  Federal  Reserve  Board 
study,  it  was  found  that,  between  1969  and  1977,  the  aware- 
ness of  closed-end  rates  increased  from  14.5%  to  54.5%, 
while  awareness  of  bank  credit  card  rates  increased  dra- 
matically from  26.6%  to  71.3%. 

C.  The  third  argument  used  in  support  of  usury 
limitations  is  that  they  save  consumers  from  overextending 
themselves.  In  fact,  the  growth  of  credit  outstandings  is 
basically  similar  to  or  even  less  than  the  rate  of  infla- 
tion. For  example,  during  1979,  the  increase  in  consumer 
credit  outstandings  was  13%,  a  rate  that  merely  matched  the 
rate  of  inflation  for  that  year.  In  1980,  the  increase  was 
only  .45  of  1%,  despite  double-digit  inflation  and  popula- 
tion increases  that  produced  a  larger  number  of  potential 
credit  consumers.   Furthermore,  this  argument  has  been 
refuted  by  private  studies  that  have  used  both  income  state- 
ment and  balance  sheet  approaches."  For  instance,  the 
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In  siuwnary,  Mr.  chairman,  the  bases  cited  for  the 
continuation  of  usury  laws  are  simply  without  foundation  in 
today's  society, 

B.  Usury  Actually  Harms  the  Consumers  It  Is  Said  To  Help 

Not  only  do  these  artificial  price  controls  fail  to 

produce  positive  benefits,  but  they  actually  damage  both  the 

economy  and  the  very  consumers  they  are  said  to  protect,  for 

example,  by  limiting  the  availability  of  credit. 

A  study  in  connection  vith  banks  in  Massachusetts, 
demonstrates  the  problem.   The  banks  surveyed  lost  $19.67  in 
1980  on  each  open-end  account  and  SI. 23  on  each  credit  card 
transaction . 

Although  due  to  customer  demand  and  to  provide  an  over- 
all service  package,  many  banks  have  continued  to  offer 
these  programs,  that  simply  cannot  continue  indefinitely. 
The  losses  being  sustained  in  this  area  are  obviously  being 
passed  on  to  consumers  of  other  credit  and  noncredit  bank 
services.  Many  banks  facing  this  situation  have  had  to 
reduce  credit  availability  and  will  ultimately  be  forced  to 
terminate  this  form  of  open-end  credit  plan. 

C.   Federal  Relief  Is  Appropriate 
For  all  of  these  reasons,  the  Association  believes  that 
usury  relief  is  necessary  and  that  relief  must  be  provided 
at  the  federal  level.  We  think  that  the  following  factors 
particularly  commend  Congressional  action. 
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First,   the  continoation  of  D«nry   liaitxtion*  injures 
tbe   oatiooal   ecoooMy,    since   the   damage   cannot  ba    llflit«d   to 
tJie  honrufarieg  of   any   atatc.      Tbe  obtriotw   remit*  of   oMiry 
liaits   are  tw^a  anbailt,    autoaobilea  not  parcba*ed>    hOMI 
laprovcaenta  delaj«d,    Tacatiooa   forgotten  and  education 
plans  revised.     Credit  flows  throng  and  directlf  affect*  a 
national   eooo^Llc  aystea  that  operates  wltbovt  ra^ard  to 
political    boondaries. 

Second,   Congre**  baa  not  abendooed  tbls  area  of  law  to 
tbe  states  but  rathier  has  been  actiw  in  thia  fi«ld  for  wmmf 
;«ars.    It   baa  played   a  aobstaatial    role  by  craatiof  dsei«* 
imder  a  host  at   rnnnfr  protection    lam   tb«t  banw  7t*«« 
t\a*   ta   costs  that  credlcocs  are  often  mabie   co   recover 
•inoe  they  are   Liaited  by  state  esoxy   Laws. 

SLLcd,   under  le^lelatioB  adopted  only  a  liecle  owav  14 
Mjiffts  aqo,   tiu  aepoMXtory  laatitntians  Oere^BlatiCB  Cem- 
■  i  r  •  I  ■     is  actively  ^tlsu^  to   pnc  as  ^od  Co  cste   lialee  4M 
^rprji-. r«-      S±s  v:.!!    increase  si^ii^i candy  tbe  ccets  o£ 


Sbe  leoEy  pxnbl^   :;an  be  yc3.T;rfed   snly  Of  Ccanyiree, 

[  Of  aenarars  Sera,   ftu— ne.    Vli^wa. 
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Tsongas  and  Symms,   will  do  nuch  to  alleviate  the  problems 
that  we  have  dlscuaaed  today.      This  title  would  permit  the 
free  market   to  operate,    including  allowing  creditors 
sufficient   flexibility   to  price    their   credit   products   in  a      ■ 
way  that  reflects  the  costs  of  the  services  involved. 

Me  consider  the  absence  of  any  arbitrary  "cap"  to  be 
critical.      It  is  simply  impractical   to  try  to  set  a  single 
arbitrary  maximun  rate  in  view  of  the  wide  variety  in  the 
types  and  terms  of  credit  extensions.      By  the  same  token, 
'indexing*   Is  Binilarly  flawed  since  in  our  experience  there 
is  no  index  that  reflects  accurately  the  multitude  of  factors 
that  must  be  Included  in  pricing  credit  services.      Rate 
"caps*  present  significant  drawbacks  and  no  benefits. 

Another  desirable  feature  of  Senator  Lugar'a  bill   is 
that  it  leaves  in  place  each  state's  network  of  consumer 
protection  provisions.      Despite  some  suggestions  to  the 
contrary,   we  believe  that  S.1406  clearly  and  effectively 
preserves  consumer  protection  provisions.      This   is  accom- 
plished through  a  combination  of  the  scope  of  the  preemption 
itself  and  a  carefully  drawn  definition  of  'covered  charges.* 
Supplementing  this  statutory  framework  is  a  comprehensive 
section-by- sect ion  analysis  that  will   guide  the  Federal 
Reserve  Board  as   It  describes  the  scope  of  the  preemption 
provision.      Dnder  a  recent  United  States  Supreme  Court 
decision  in  a  related  area,    the  courts  were  told  to  follow 
pronouncements  fron  the  Board  unless  they  were  "demonstrably 
irrational."     The  carefully  crafted  provisions  of  S.1406  do 
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preserve  state  consuiier  protection  provisions  and  assertions 
to  the  contrary,  based  on  an  unreasonable  "possible"  reading 
of  the  language,    singly  are  incorrect. 

Perhaps  the  most  troublesome  aspect  of  some  of  the 
arguaents  against  the  preeqition  provision  is  thit  nuch 
criticisB  about  the  bill's  iiq^act  on  state  consu»er  pro- 
tections clearly  ignores  the  literal  words  and  phrases 
CMitaiced  in  the  bill,     tftider  that  language,   as  described 
above,    it  is  vividly  clear  that  consuaer  protection  pro- 
visions are  not  displaced.     As  an  exai^le,   soae  who  oppose 
the  bill  have  testified  that  under  S.1406,    late  or  default 
charges  are  pree^>ted.     This  is  si^ly  contrary  to  the  plain 
language  of  the  bill.     That  bill  clearly  excludes  these 
charges  froH  ttw  def initial  of  "covered  charges,*  a  tera 
that  describes  the  scope  of  the  preoption.     It  is  siaply  a 
false  stat^KDt  to  assert  that  the  bill  iua  that  iapact. 

It  is  intriguing  to  note  th^t  the  saae  charges  are  made 
with  respect  to  a  similar  but  different  bill   introduced  by 
CoDgressKon  John  LaFalce.     Coder  that  bill,   'cottxvmtr  pro- 
tectJLoci  prcTvisioDs'  are  specifically  reserved  m  the  statute, 
"nertanthstaading"  the  prees^Jtion  provision,     ^iy  by  utterly 
disrvgardiag  tbe  plan:,    clear,   uaegoivocal  language  of  the 
bill  is  it  passible  to  assert  that  pr7t«cti.ons  are  not 


He  wDiU-d  st±MXT  rhat  soae  ^f  tiae  asserti-oos  r«garditii9 
am  jBuluuad  in  i  ii  ^il  i  i     represent  sc^insirj  max*  tbac  a  t*ctical 
■aneuger  tlia:t  caomot  fixd  s.upppr*   froB  the  iangnaTe  of  *:kit 
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bill.   In  most  cases,  these  assertions  ate  being  advanced  by 
those  who  do  not  want  to  see  usury  laws  preempted  at  all. 
Their  opposition  is  to  any  lifting  of  these  artificial 
writings.  We  understand  their  position  and  we  axe  prepared 
to  join  them  in  a  debate  on  that  issue.  It  does  not  elevate 
the  level  of  the  discussion,  however,  to  evade  that  funda- 
nental  issue  by  focusing  attention  on  a  false  issue  that 
seens  to  be  raised  primarily  as  a  diversionary  tactic. 

An  additional  argument  that  has  recently  been  made  by 
detractors  of  the  bill  is  that  it  somehow  would  permit 
creditors  to  impose  fees  that  would  make  "comparison  shop- 
ping for  loans  difficult  if  not  impossible."  That  is  simply 
an  untrue  statement.  Under  the  federal  Truth  in  Lending 
law  —  which  is  totally  unaffected  by  the  usury  title  of  the 
bill  —  all  creditors  are  required  to  disclose  all  finance 
charges  involved  in  a  transaction,  regardless  of  how  they 
are  characterized  by  the  creditor.  Any  charges  that  are  not 
payable  in  a  comparable  cash  transaction  must  be  included  as 
finance  charges.   These  finance  charges  are  then  used  to 
calculate  an  annual  percentage  rate.  As  a  result,  all 
charges,  fees  or  other  compensation  payable  to  the  creditor 
must  be  disclosed  as  a  finance  charge  and  must  be  reflected 
in  the  annual  percentage  rate.  Allegations  that  the  pending 
legislation  would  somehow  prevent  this  result  are  without 
any  substance  whatsoever. 

In  addition  to  the  consumer  protection  provisions,  at  a 
more  general  level,  state  prerogatives  are  preserved  by 
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allowing  the  states  to  displace  the  federal  preemption.  Of 
course,  they  also  can  adopt  consiuner  protection  provisions 
at  any  time  and  impose  whatever  penalties  they  select. 


Mr.  Chaiman,  usury  relief  is  essential  to  the  effective 
operation  of  the  credit  market,  which  we  feel  must  continue 
to  respond  to  consumer  needs  and  expectations.  As  in  other 
segments  of  our  economy,  the  imposition  of  arbitrary  price 
controls  is  simply  inconsistent  with  the  proper  and  effi- 
cient operation  of  a  free  market  economy . 

We  urge  the  Committee  to  take  early  and  favorable 
action  on  Title  IV  of  this  bill. 


II-   AMEHDWEHTS  TQ  TRtTCH  IN  LENDING 

Our  second  area  of  interest  involves  amendments  to  the 
Truth  in  Lending  Act.   Hr.  Chairman,  as  you,  perhaps  more 
than  any  other  member  of  Congress,  are  aware,  we  have  just 
seen  a  massive  overhaul  of  this  comprehensive  credit  dis- 
closure statute  through  legislation  that  you  coauthored.  As 
you  also  know,  the  retail  banking  industry  is  now  deeply 
involved  in  the  extensive  process  of  converting  from  the  old 
Truth  in  Lending  requirements  to  the  new  ones. 
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Because  of  the  mechanism  used  to  discharge  disclosure 
responsibiliti«e  —  detailed  preprinted  Corms  —  and  the 
substantial  expenditures  of  both  time  and  money  involved 
whenever  changes  must  be  made,  when  the  AsBOciation  appeared 
before  this  Committee  earlier  this  year  we  expressed  con- 
cerns about  further  modifications  of  the  requirements  of  the 
Act.  Our  concern  centers  on  the  fact  that  in  response  to 
the  recently  passed  amendments  creditors  are  even  now  redesign- 
ing and  replacing  all  closed-end  disclosure  forms,  reprograming 
computers  to  comply  with  the  new  requirements,  retraining 
personnel  as  to  changed  duties  and  distributing  new  forms 
and  destroying  the  old  ones.  We  believe  that  to  require 
even  further  changes  in  disclosure  requirements  at  this  time 
would  produce  chaos. 

However,  in  our  testimony  given  last  Hay,  and  in  response 
to  written  questions  from  the  Committee,  we  expressed  the 
view  that  some  changes  could  be  made  that  would  not  affect 
disclosure  or  other  requirements  thereby  avoiding  further 
modification  of  disclosure  documents,  we  were  very  pleased, 
therefore,  to  see  that  the  amendments  contained  in  S.1720 
for  the  most  part  would  advance  the  process  of  credit  dis- 
closure while  at  the  same  time  not  requiring  another  costly 
and  time-consuming  change  in  the  documentation  used  to 
provide  disclosures.  We  would  like  to  comment  briefly  on 
each  of  the  four  proposals,  speaking  in  favor  of  three  and 
in  opposition  to  one.   Finally,  we  will  suggest  one  addi- 
tional amendment  that  we  feel  will  reduce  unnecessary  costs 
without  significantly  reducing  consumer  protection. 

-15- 
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A.     Belationg^ip  of  Federal  Disclosarft 
Bdjuircaents   to   Statg   Law 

As  we  testified  eaxlier  this  year,   perhaps  the  most 
co^licated  and  confusing  aspect  of  the   federal  Truth  in 
Lending  law,    even  as  revised  by  the  Sinplification  Act, 
involves  the  relationship  between  federal  disclosure  duties 
and  the  patchwork  of  state  disclosure  laws  that  often  iapose 
similar,   but  different,    requir^Knts.     The  Federal  Reserve 
Board  has  interpreted  the  Simplification  Act  as  preeapting 
only  state  law  requircMents  deened  to  be  directly  "contra- 
dictory" to  federal  requirements.     This  approach  has  several 
undesirable  results. 

First,    several  states  in  the  early  1970s  adt^ted  the 
original  version  of  federal  Truth  in  Lending  as  pact  of 
their  retail  instalnent  sales  acts,    thus  retaining  the 
requirements  that  were  displaced  by  the  5ii^)lification  Act. 
In  effect,    a  Congressional  detemination  that  it  is  desir- 
able to  liait  the  amount  of  information  given  to  consiuiers 
is  defeated  because  of  those  state  laws. 

For  example,    the  detailed  listing  of  figures   that 
produce  the  "amount  financed"    (including  the  cash  pi .ce,    the 
dowiq>ayment,    the  trade>in,    any  "pick-up"  payments,    the 
unpaid  balance  of  the  cash  price,    and  the  prepaid  finance 
charge)  was  specifically  rejected  by  this  Committee.     This 
Committee  —  and  Congress  —  determined  that  routinely 
providing  this  detailed  information  added  confusion  to  the 
disclosure  process,    thereby  distracting  consumers  and  causing 
them  to  overlook  the  more  important  disclosures,    which 
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involve  credit  costs.  Despite  that  express  determination, 
however,  because  of  state  laws  that  reflect  the  old  version 
of  the  federal  law  and  the  position  assumed  by  the  Federal 
Reserve  Board,  these  detailed  disclosures  must  still  be 
given. 

The  policy  adopted  by  congress  only  a  year  and  a  half 
ago  in  response  to  "information  overload"  has  been  thwarted 
by  state  laws.  We  do  not  believe  that  this  was  the  policy 
result  sought  by  the  Committee. 

There  is  a  second  reason  that  the  current  state  of  the 
law,  at  least  as  interpreted  by  the  Federal  Reserve  Board,  is 
undesirable.  As  a  practical  and  immediate  result,  the  com- 
bination of  state  law  requirements  with  the  federal  require- 
ment that  specified  disclosures  be  conspicuously  segregated 
from  all  other  disclosures  and  information  will  produce  a 
form  that  is  actually  longer  than  the  existing  form.  From 
observing  this  Committee's  deliberations  during  the  simpli- 
fication effort,  it  was  clear  that  the  Committee  wanted 
shorter,  less  complex  disclosures.   In  fact,  while  consider- 
ing the  simplification  legislation,  this  Committee  was  shown 
two  enlarged  forms,  one  that  appeared  very  complicated  and 
detailed,  the  other  short  and  streamlined.  Quite  understand- 
ably and  appropriately.  Committee  members  expressed  a  clear 
preference  for  the  shorter  form.  Regrettably,  however, 
these  forms  were  not  comparable.  The  longer  form  was  the 
standard  integrated  disclosure  and  instalment  sales  contract 
form  used  throughout  the  country.  The  other  was  a  disclosure 
form  on  a  separate  page  used  by  very  few  major  creditors. 
-17- 
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Contiauing  to  require  that  both  state  aad  fccleral 
disclosures  be  given  will  pot  result  in  a  single  streaalised 
form,  but  rather  the  use  of  an  even  longer  retail  instalaent 
sales  fora,  trtiich  will  now  be  aade  even  acre  coa^lex. 

As  Vice-ChoiraaD  Schultz  of  the  Federal  Reserve  Board 
testified  before  this  coaaittee  on  ^ril  28  of  this  year, 
this  result  not  only  is  inconsistent  with  the  si^lification 
effort,  but  also  will  negate  the  consuser  benefit  of  eapha- 
sizing  only  key  credit  information.  This  prohlen,  unlike 
many  other  possible  changes  in  the  Truth  in  Lending  area, 
can  be  resolved  without  a  massive  "regearing"  of  all  foms 
and  procedures.   The  problen  here  can  be  resolved  singly  by 
clarifying  that  state  law  has  been  displaced  by  federal  law 
in  the  area  of  consumer  credit  disclosures.   As  forms  stocks 
are  exhausted,  creditors  could  simply  delete  the  unnecessary 
information.  This  would  allow  the  streamlined,  sin^lified 
disclosures  that  this  Committee  determined  to  be  essential, 
without  requiring  creditors  to  incorporate  confusing,  over- 
lapping and,  to  some  extent,  contradictory  information 
required  by  state  law. 

In  view  of  our  interest  in  a  uniform  national  dis- 
closure policy,  we  have  severe  reservations  about  the  por- 
tion of  the  bill  that  would  add  a  new  Section  111(b)  to  the 
Truth  in  Lending  Act.  This  provision  would  give  the  states 
a  three  year  period  within  which  to  reject  the  federally- 
devised  policy  on  credit  cost  disclosures.   As  demonstrated 
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by  the  support  given  during  consideration  of  the  Sii^lifica- 
tion  Act  by  you,  Mr.  Chairman,  and  other  menbers  of  the 
Committee  to  federal  preemption  in  this  area  without  a  state 
override  provision,  the  states  should  not  be  able  to  disturb 
a  carefully  fashioned  series  of  policy  judgments.   For  more 
than  two  decades,  Congress  has  expended  efforts  in  this  area 
which  are  unparalleled  by  those  of  any  state.  Moreover,  the 
national  credit  market,  necessitating  uniform  form  —  and 
thus  disclosure  —  requirements  would  be  hopelessly  bogged 
down  by  a  patchwork  of  state  and  federal  disclosure  require- 

we  earnestly  believe  that  it  is  essential  to  require 
conformity  to  the  federal  policies  that  now  exist  in  the 
credit  disclosure  area.   For  that  reason  we  strongly  support 
the  concept  contained  in  Section  704  of  the  bill  but  only  as 
reflected  in  what  would  become  Section  111(a)  of  the  Truth 
in  Lending  Act.   While  we  have  some  concerns  about  the 
specific  language  used  in  that  provision,  we  believe  that 
its  thrust  is  essential  both  for  the  creditor  who  is  atteBq>t- 
ing  to  comply  with  the  current  matrix  of  state  and  federal 
requirments  and  consumers  who  are  seeking  comparable,  usable 
and  understandable  credit  cost  disclosures. 

B.   Changes  in  Civil  Liability 
Section  705  of  S.1720  contains  what  the  Association 
considers  to  be  the  most  important  and  urgently  needed 
amendment  to  the  Truth  in  Lending  Act.   Under  that  section. 
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I  coaxt  finaa  Hut  Ibex* 
■  Witt  the  Act.      32*  bill 
■lao  rcaones  tSie  -■■"■'"  staCataxy  pcnalt;  recovery  acw 
available  in  ixuli-ridnal  actiana  jmd  incr»»*—  tl»  imtHBai 
lubilitT  u  tfaow  cues  tnm  $1,000  to  SS.OOO. 

In  odditim,  tfae  bill  identifies  several  critaria  to  b* 
q)plied  ia  deteiaiiLuig  ^Aether  ttere  has  been  substantial 
oonccHvliatioe .     He  believe  that  these  criteria  ~  if  a(|ilied 
to  tbe  single  disclosure  statement  before  tbe  reviewing 
(Mnrt  —  provide  helpful  guidance.     Those  factors  ttiat  ni^t 
snggest  cxxirt  review  of  aore  than  tbe  specific  transaction 
that  is  tbe  subject  of  the  litigation,    should  be  clarified 
in  order  to  so  limit  that  review.     Some  consideration  also 
■i^t  be  given  to  including  similar  tests   for  determining 
tlte  amount  of  damages  to  be  awarded. 

He  believe  tbat  these  changes  are  essential  to  keeping 
Truth  in  Lending  "siiqplified"  and  avoiding  the  judicial  and 
administrative  interpretive  morass  that  characterized  the 
original  statute. 

Based  on  extensive  review  and  analysis,    it  is  abso- 
lutely clear  to  the  Association  that  the  difficulties  aris- 
ing under  the  original  Truth  in  Lending  Act  can  be  attributed 
almost  totally  to  the  guaranteed  minimum  recovery  and  the 
fact  that  any  violation  of  the  act  --  however  technical  and 
however  insignificant  —  gave  rise  to  that  dollar  recovery. 
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Th«  proposed  amendment  in  Section  705  of  S.1720  would  effec- 
tively do  away  with  both  of  these  generators  of  confusion 
and  in  their  place  leave  a  statute  that  imposes  reasonable 
penalties  for  a  failure  to  meet  disclosure  duties.  While 
the  Siiqilification  Act  did  reduce  the  areas  in  which  credi- 
tors could  be  liable  for  statutory  damages,  the  potential 
Cor  technical,  nonsubstantive  violations  continues  to  exist. 

It  is  impossible  to  overstate  the  importance  of  this 
amendment.  The  cycle  that  gave  rise  to  the  need  for  sim- 
plification began  with  the  guaranteed  minimum  recovery, 
which  assured  litigation  over  even  the  most  technical  viola- 
tions. These  cases  and  the  potential  for  further  litigaton 
forced  creditors  to  seek  detailed  guidance  from  the  Federal 
Reserve  Board  regarding  their  disclosure  responsibilities. 
The  Federal  Reserve  Board  responded  by  producing  a  large 
number  of  interpretations  which  were  necessary  for  creditor 
compliance  but  which  might  have  in  some  instances  spawned 
even  further  questions  and  confusion.  These  questions  and 
confusion  gave  rise  to  yet  further  litigation  and  the  cycle 
started  all  over  again.  The  net  result  was  that  under  the 
original  statute  more  than  16,000  cases  were  brought  since 
1972  in  the  federal  courts  alone  and  over  1500  interpreta- 
tions of  various  types  were  issued  by  the  Federal  Reserve 
Board  and  its  staff. 

Only  by  removing  the  driving  force  of  that  cycle  — 
guaranteed  minimum  recoveries  for  purely  technical,  non- 
substantive violations  —  will  it  be  possible  to  avoid  a 
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similar  fate  under  the  ainplified  Truth  in  Lending  Act.  The 
Association  first  urged  the  Connittee  to  accept  this  posi- 
tion in  testimony  presented  here  on  February  2,   1979.  We 
continue  to  believe  that  this  ia  the  only  way  to  avoid 
coq^lexity  that  is  undesirable  for  consumers  and  creditors 
ali)ce. 

vfhile  we  think  the  provision  as  currently  contained  in 
S.1720  would  provide  substantial  relief,  we  nonetheless 
would  suggest  two  changes  to  the  provision  ae  proposed. 
First,  we  believe  that  the  current  maximum  of  $1,000  should 
be  retained.  That  substantial  amount  provides  an  adequate 
incentive  for  coi^liance  and  is  merely  a  penalty  unrelated 
to  consumer  injury.  Since  actual  damages  are  to  be  awarded 
in  every  case,  the  statutory  penalty  is  a  windfall  to  the 
consumer.   The  maximum  amount  of  that  windfall  should  con- 
tinue to  be  SI, 000  and  should  not  be  increased. 

Second,  we  would  suggest  that  the  penalty  standard  be 
made  to  reflect  the  one  contained  in  the  Equal  Credit  Oppor- 
tunity Act.  That  statute  provides  for  maximum  damages  in 
individual  actions,  but  speaks  in  terms  of  "punitive"  damages. 
We  believe  that  this  is  a  sound  concept.  Those  who  violate 
the  Act  should,  of  course,  be  held  to  account  and  providing 
the  court  with  the  ability  to  assess  punitive  damages  serves 
the  desirable  function  of  deterring  violations  while  at  the 
same  time  recognizing  the  difficulty  of  achieving  letter- 
perfect  coiqiliance  despite  extensive  good  faith  efforts. 
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In  short,  subject  to  the  Buggestions  noted  above,  we 
strongly  support  the  proposed  changes  in  civil  liability 
and  would  encourage  their  early  adoption. 

C.  Delaying  the  Effective  Date  of 
the  Simplification  Act  by  Six  Months 

The  third  Truth  in  Lending  amendment  in  S.1720  that  we 
wholeheartedly  support  would  postpone  the  effective  date  of 
the  sinqplification  Act  from  April  1,  1982  until  October  1, 
1982.   Given  the  magnitude  of  the  transitional  problems  of 
converting  to  the  new  disclosure  rules,  we  believe  this 
change  to  be  essential. 

There  are  two  particularly  strong  arguments  in  favor  of 
an  extension  in  the  required  effective  date  of  the  Simpli- 
fication Act.   First,  the  regulatory  implementation  of  the 
new  statute  has  taken  longer  than  at  least  the  credit 
industry  —  and  we  believe  Congress  —  thought  would  be  the 
case.  Under  the  two  year  transition  provision  of  the  Simpli- 
fication Act,  the  Federal  Reserve  Board  was  required  to 
issue  its  regulations  within  one  year.  We  understood  that 
to  mean  that  the  credit  industry  would  have  a  full  year 
within  which  to  convert  to  the  new  requirements.  Due  to  a 
change  in  implementation  philosophy,  however,  the  Board 
decided  to  adopt  a  streamlined,  shortened  version  of  the 
regulation,  leaving  greater  detail  for  inclusion  in  a  com- 
prehensive "Official  Staff  Commentary."  In  our  view,  until 
creditors  had  the  final  Commentary,  which  contains  the  "nuts 
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and  bolts"  of  disclosure  requirements,  creditors  could  not 
truly  start  the  implementation  in  earnest. 

The  final  Commentary,  however,  was  not  released  until 
more  than  a  year  and  a  half  after  the  enactment  of  the 
Simplification  Act.  This  left  creditors  with  less  than  six 
■onthB  in  which  to  change  over  to  the  new  rules. 

By  this  recitation,  the  Association  does  not  mean  to 
criticize  the  Board.  Their  implementation  task  was  imposing, 
and  the  eventual  products  --  Regulation  2  and  the  Commentary  ■ 
were  thoughtfully  and  well  constructed.  Nonetheless,  this 
prolonged  regulatory  implementation  period  necessarily 
shortened  the  period  for  creditor  implementation. 

The  second  reason  for  delay  goes  to  the  immensity  of 
the  changeover.   Changes  made  by  the  Simplification  Act  will 
require  that  every  closed-end  disclosure  form  in  the  country 
be  replaced.  This  will  simply  take  longer  than  the  five 
months  that  now  remain  before  the  current  April  1,  1982 
effective  date. 

For  example,  at  least  the  following  tasks  will  have  to 
be  performed  by  every  creditor  in  the  country. 

1.  Forms  design.  All  closed-end  disclosure  statements 
au8t  be  revised  to  incorporate  the  new  requirement  that 
disclosures  be  "conspicuously  segregated."  This  involves 
both  direct  loan  and  instalment  credit  sales  forms  and 
includes  the  activities  of  consumer,  commercial  and  real 
estate  lending  units.  In  addition  to  federally -mandated 
changes,  state  laws  must  be  incorporated  with  the  new 
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requireiaeiitB  when  developing  the  various  forms.  Many  open- 
end  disclosure  statements  will  also  have  to  be  revised  in 
order  to  incorporate  new  or  changed  requirements. 

2.  Approval  process.  After  the  design  stage  is  com- 
pleted, each  form  must  be  reviewed  and  approved  by  various 
departments  involved  and  the  appropriate  legal  authority, 
either  in-house  attorneys  or  outside  legal  counsel.  If  it 
is  determined  that  changes,  deletions,  or  additions  are 
required  --  which  seems  likely  in  view  of  the  complexity  of 
the  new  requirements  —  the  design  process  begins  again. 

3.  Form  proof.   After  a  proposed  fonn  revision  has 
been  approved,  it  must  be  sent  to  the  printer  for  a  "proof." 
Depending  upon  the  volume  of  work  encountered,  a  proof  can 
take  from  30  to  45  days  to  be  prepared  and  retun.ed  for 
final  approval.   At  the  same  time  as  proofs  are  prepared  in 
English,  where  required,  Spanish  language  versions  must  be 
translated  from  English,  in  most  cases  by  an  outside  trans- 
lator. 

4.  Printing.  The  actual  printing  of  the  new  or  revised 
forms  will  be  one  of  the  most  critical  factors  in  complying 
with  the  new  Act  by  April  1,  1962.   The  time  required  for 
typesetting,  actual  printing  (sometimes  double  runs  since  in 
many  states  some  items  must  be  printed  in  red),  cutting, 
packaging  and  delivery  is  substantial.  This  problem  is 
compounded  by  a  continuing  shortage  of  paper  stock  (espe- 
cially colored  paper),  the  fact  that  most  forms  will  require 
multiple  copies  with  interleaved  carbon  paper,  and  the 
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historical  preference  of  print  shops  to  close  down  each  year 
from  about  mid-Deceinber  until  after  the  first  of  the  year. 

5.  Internal  manuals  and  bulletins.  All  creditors  will 
have  to  prepare  examples  of  each  of  the  numeroue  forms  and 
incorporate  these  changes  into  internal  operating  and  audit- 
ing nanuals.  This  process  also  involves  time  in  the  prepara- 
tion, approval,  printing  and  distribution  of  replacement 
sections  of  the  particular  publication  involved. 

6.  Distribution  and  retrieval  and  destruction  of  old 
forms.  Initial  supplies  of  the  new  forms  will  have  to  be 
distributed  to  branch  offices  and,  in  the  case  of  creditors 
who  work  with  credit  sellers,  to  those  dealers.   Old  forms 
will  have  to  be  collected  and  destroyed  to  prevent  their 
inadvertent  use. 

7.  Training.  Time  is  required  to  devise,  schedule  and 
hold  training  programs  for  all  creditor  personnel,  including 
branch  and  dealer  personnel . 

These  and  other  steps  ail  have  to  be  taken  before  a 
creditor  will  be  able  to  comply  fully  with  the  Simplifica- 
tion Act. 

In  short,  given  the  reduced  period  for  the  transition 
to  the  new  requirements  caused  by  the  Federal  Reserve  Board's 
prolonged  implementation  period  and  the  magnitude  of  the 
task,  there  simply  is  not  an  adequate  amount  of  time  within 
which  to  assure  a  smooth  and  efficient  changeover.  Therefore, 
the  Association  urges  that  Congress  extend  the  required 
effective  date  of  the  Simplification  Act  until  October  1,  1982. 
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D.  Narrowing  the  Scope  of  Transactions 
Subiect  to  Disclosure  Requirements 

Mr.  Chairman,  we  must  respectfully  disagree  with  the 
remaining  Truth  in  Lending  amendment  contained  in  S.1720. 
In  effect,  that  provision  removes  credit  cost  disclosure 
requirements  from  persons  who  are  "arrangers  of  credit." 

It  is  our  understanding  that,  although  it  is  not  so 
limited,  this  change  is  being  sought  primarily  in  order  to 
exclude  real  estate  brokers  who  participate  in  arranging 
seller  financing  from  the  definition  of  "creditor"  under 
Truth  in  Lending.   If  they  extend  credit  on  a  "regular" 
basis  (defined  by  Regulation  Z  as  five  or  more  consumer 
credit  transactions  a  year  that  are  secured  by  a  dwelling), 
then  brokers  would  be  required  to  provide  disclosures  in 
connection  with  seller  financing.   For  example,  they  would 
have  to  give  disclosures  when  the  seller  of  a  house  accepts 
a  note  from  the  buyer  for  part  of  the  purchase  price. 

We  believe  that  there  are  several  important  reasons  for 
continuing  the  current  coverage  of  the  Act. 

First,  these  exceedingly  widespread  transactions  often 
involve  a  large  amount  of  money.  The  "seller  financing" 
involved  includes  having  the  seller  finance  the  entire 
purchase  price  of  the  house,  as  well  as  those  cases  in  which 
the  seller  finances  only  a  part  of  the  purchase  price.   In 
both  cases,  the  consumer  becomes  a  party  to  a  substantial 
credit  transaction  that  should  be  the  subject  of  credit  cost 
disclosures. 
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Second,  tbesa  agreeBents  ar«  often  very  informal  and 
leave  parties  uncertain  as  to  the  nature  of  their  rights  and 
^ligations.  For  instance,  in  nany  cases,  a  balloon  payment 
is  involved  (requiring  a  very  large  single  payment)  although, 
in  the  absence  of  required  disclosures,  the  informal  loan 
documents  often  used  in  seller  financing  may  not  reveal  the 
amount  of  that  payment.  In  view  of  the  absence  of  basic 
information  being  provided  in  the  agreement,  disclosures 
will  probably  be  of  particular  importance  in  these  transactions. 

Finally,  there  is  siiqply  no  rational  basis  on  which  to 
treat  these  consumer  credit  transactions  differently  from 
any  other  transactions.  The. basic  arguments  raised  in  favor 
of  the  special  treatment. being  sought  only  raise  once  again 
tiM  basic  policy  question  of  the  efficiency  of  having  con- 
smex  cost  disclosures  in  any  transaction.  If,  however, 
that  policy  is  mbraced,  these  transactions,  as  with  all 
other  consumer  credit  transactions,  should  be  the  subject  of 
credit  cost  disclosures. 

If,  despite  these  arguments,  the  Committee  should 
decide  to  exempt  arrangers  of  credit  from  the  duty  to  make 
credit  cost  disclosures,  presumably  it  would  be  based  at 
least  in  part  on  the  unique  nature  of  real  estate  and  the 
inapplicability  of  Truth  in  Lending  to  these  transactions. 
If  the.  Committee  decides  to  take  that  step,  we  would 
respectfully  urge  them  to  take  the  logically  corresponding 
'  step  of  excluding  all  real  estate  secured  transactions  from 
truth  in-  Lending  disclosure  tequirements . 
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This  exclusion  seens  particularly  appropriate  in  con- 
nection with  traditional  first  mortgage  loan  transactions. 
In  these  transactions,  in  the  Association's  experience, 
consumers  shop  almost  exclusively  on  the  basis  of  a  contract 
rate  and  the  number  of  "points"  involved  in  the  transaction. 
These  credit  shoppers  continue  to  be  interested  in  that 
information  and  tend  not  to  focus  on,  or  care  about,  the 
technically  mandated  "annual  percentage  rate"  and  "prepaid 
finance  charge"  disclosures.  Moreover,  these  transactions 
are  covered  by  the  Real  Estate  Settlement  Procedures  Act  and 
are  reflected  by  documents  that  contain  the  information  that 
is  of  the  greatest  in^ortance  to  the  consumer.  It  should 
also  be  noted  that  these  transactions  typically  taXe  place 
after  a  binding  purchase  contract  has  been  signed.  Both 
that  contract  and  often  the  commitment  letter  that  describes 
the  financing  refer  only  to  rates  that  "are  prevailing"  at 
the  relevant  time.  As  a  result,  the  "credit  shopping" 
function  of  these  disclosures  is  nonexistent. 

In  summary,  we  believe  that  this  amendment  narrowing 
the  scope  of  the  Act  should  not  be  adopted.  There  seems  to 
be  no  reasonable  basis  on  which  these  consumer  credit  trans- 
actions should  be  excluded  from  cost  disclosure  requirements 
and,  indeed,  there  may  be  an  even  greater  need  in  this  area 
than  in  others.   However,  if  the  Committee  determines  that 
disclosures  lack  utility  in  connection  with  real  estate 
transactions  and  decides  that  these  transactions  should  be 
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excluded,  ire  would  urge  that  any  unndinent  that  ia  adopted 
be  revised  to  exclude  ell   credit  treneeotione   eeoured  by 
reel   estate  fron  the  acope  of  Truth  in  Lending. 

E.      A  Needed  Amendnent 
to  the"  Right  oi!  Reaclaafon 

Hr.   Chairman,   as  we  have  discusaedi   with  one  exception 
we  are   in  agreement  with  the  Truth  in  Lending  amendmantt 
that  are  contained   in  S.1720.      Despite  the  risks   inherent  in 
raising  additional    issues,   we  would   like  to   auggeet  that  the 
Comaittee  consider  one  additional   aMendaent  to  the  Truth  in 
Lending  Act.      This  amendment,   consistent  with  the  concern 
that  we  expressed  at  the  outset   and   the  general   thrust  at 
tbe  aaendMents  contained   in  your  bill,    would  not  require  any 
iterations  in   foras  or  changes   in  credit  procedures.      It 
emld,   however,    enhance   significantly  the  deregulation 
thmst  of  your  efforts  while  having  little,    if  any,   negative 
impact  OB  consueer  protection. 

tbe  Association  would  like  to  respectfully  urge  the 
Ooaamee  to  consider  excluding  credit  that  is  not  per- 
MiiMlTj   offered  by  the  creditor  at  the  consuiwr's   residence 
tram  tte  ri^it  of  rescission  now  contained   in  the  Act,      As 
JOB  are  aware,   tbe  ri^it  of   z-itcii.f.t'.n  involves  a  ebre«'-dey 
jevB^  dariaq  wbicb  a  consoaer   is  permitted  by  federal    lew 
t»  ececu^  any  credit  traneection  that   involves  a  nonptirclM** 
aoM?  I±«»  OB  bis  or  ber  prijicipel   residence.      The  provision 
•MM  TffrTftT^  ox^i^isallr  oat  of  oonccrt)  that  bi^  preseere 
tmsKaax  awed  br  so—  credit  seller*  in  tbe  cone  wear's  own 
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home  often  pressured  consumecs  into  credit  traneactions  that 
created  liens  placing  their  residences  lA  jeopardy.  That 
concern  gave  rise  to  the  three-day  "cooling  off"  period  now 
contained  in  the  Truth  in  Lending  Act. 

As  a  practical  matter,  however,  in  connection  with 
credit  transactions  not  undertaken  at  the  coneunker's  resi- 
dence this  rationale  simply  does  not  apply.  This  is  particu- 
larly true  in  the  case  of  direct  loan  transactions.   In 
those  transactions,  the  difference  in  the  factual  situations 
between  direct  loans  and  door-to-door  credit  sales  has  vir- 
tually always  resulted  in  direct  borrowers  not  exercising 
this  right.  Unlike  the  home  sales  situation,  consumers  who 
obtain  direct  loans  must  physically  go  to  the  lender's 
offices  or  must,  on  their  own,  undertake  some  form  of  action 
or  contact.   Those  affirmative  actions  clearly  demonstrate 
an  interest  on  the  part  of  the  consumer  in  undertaking  the 
credit  transaction  that  is  totally  divorced  from  "pressure 
tactics"  on  the  part  of  the  credit  seller. 

This  factual  difference  has  been  demonstrated  by  the 
almost  literal  absence  of  any  exercise  of  the  right  of 
rescission  in  connection  with  direct  loan  activities. 

Id  the  experience  of  the  Association  and  its  members, 
there  have  literally  been  only  a  small  handful  of  direct 
loan  transactions  rescinded  during  the  past  decade,  not- 
withstanding the  fact  that  a  specific  and  separate  notice  of 
the  right  is  required  in  every  credit  transaction  to  which 
the  provision  applies.  The  Act  also  requires  that  creditots 
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give  each  consumer  whose  principle  residence  is  being  used 
as  security  an  expensive  two-part  form. 

This  reguirenent  is  by  far  the  most  aggravating  and 
frustrating  federal  requirement  to  the  borrower  who  wants  a 
loan  and  wants  the  money  immediately.  Virtually  every  banker 
in  the  country  who  makes  consumer  loans  can  recite  situations 
in  which  a  consumer  appears  at  the  bank,  is  creditworthy, 
obtains  loan  approval,  and  wants  his  money,  but  is  told  that 
the  federal  government  will  not  permit  him  to  have  that 
money  until  at  least  three  business  days  have  elapsed  — 
generally  requiring  the  consumer  to  make  a  second  trip  to 
the  bank  in  order  to  get  his  money.   Consumers  and  bankers 
alike  find  this  intervention  to  be  unwarranted  and  to  bear 
absolutely  no  relationship  to  any  benefits  that  it  might 
provide . 

It  should  also  be  noted  that  in  1974  a  Federal  Trade 
ComnissioQ  rule  became  effective  that  iiq)oses  a  three-day 
right  to  cancel  in  connection  with  door-to-door  sales. 
Under  that  rule,  which  applies  to  contracts  used  to  purchase 
consumer  goods  or  services,  the  buyer  is  permitted,  through 
specific  language  to  be  contained  in  the  contract,  to  cancel 
the  transaction  within  three  business  days.  As  a  result  of 
this  regulatory  activity,  the  initial  concern  that  gave  rise 
to  the  right  of  rescission  in  Truth  in  Lending  is  now  being 
met  through  another  regulatory  device.  This  suggests  strongly 
that  even  the  historical  justification  for  the  right  of 
rescission  is  no  longer  legitimate. 
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Once  again,  Mr.  Chairman,  we  do  not  talce  your  having 
suggested  four  anendments  to  Truth  in  Lending  as  meaning 
that  you  want  to  reopen  the  multitude  of  questions  involved 
in  Truth  in  Lending,  its  requirements,  its  benefits,  or  its 
disadvantages.  In  this  one  area,  however,  the  problon  Is  so 
acute,  the  cost  so  unjustified,  and  the  consumer  benefit  so 
lacking,  that  the  change  in  the  right  of  rescission  suggested 
here  should  be  added  to  the  aiaendmentB  you  have  already 
advanced . 


III.   STATES  SHOULD  NOT  BE 
PERMITTED  TO  INTERFERE  WITH 

PRIVATELY  NEGOTIATED 
DUE-ON-SALE  CLAUSES 


Part  C  of  Title  I  provides  for  the  preemption  of  state 
rules,  based  largely  on  court  decisions,  that  prohibit  the 
enforcement  of  contract  clauses  between  creditors  and  con- 
Bumers  providing  that  when  consumers  sell  their  houses,  the 
credit  obligation  becomes  immediately  due  and  payable.  The 
Association  strongly  supports  Che  proposed  legislation  that 
would  permit  contracts  between  private  parties  to  be  carried 
out  in  accordance  with  their  terms. 

Hr.  Chairman,  the  Association  would  respectfully  submit 
that  the  question  of  due-on-sale  clauses  involves  policy 
choices  between  two  groups  of  consumers.  Despite  the  con- 
ventional analysis  which  suggests  that  there  is  an  "industry" 
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position,  in  fact,  the  choice  in  this  area  is  between  exist- 
ing hoDeovmers  —  who  have  relatively  low  interest  rate 
mortgage  loans  —  and  new  purchasers  —  who  must  enter  the 
credit  marliet  at  relatively  high  rates.  This  choice  is 
involved  since  these  long-term  credit  transactions  are 
funded  almost  exclusively  by  using  relatively  short-term 
deposits  or  liabilities.  Assuming  a  relatively  stable 
return  on  capital  on  the  part  of  the  lender,  it  is  an 
inescapable  fact  that  the  consumer  who  obtains  a  mortgage 
loan  today  is  being  forced  to  subsidize  existing  homeowners 
who  have  outstanding  low- rate  mortgage  loans. 

In  addition,  the  common  understanding  in  these  trans- 
actions is  that  the  residences  being  financed  will  not  be 
owned  by  the  consumer  for  the  full  maturity  of  the  mortgage 
loan.  Although  the  exact  term  of  these  transactions  may 
vary  depending  upon  economic  conditions  and  location,  it  is 
fair  to  say  that  most  residences  are  sold  —  and  thus  tradi- 
tionally mortgage  loans  were  paid  off  —  in  a  period  of  only 
from  7  to  10  years  rather  than  the  25  to  30  year  terms 
reflected  in  the  financing  obligations.  Recognizing  the 
relatively  rapid  turnover  of  houses  and  in  order  to  limit 
their  long-term  exposure  to  interest  rate  fluctuations, 
creditors  have  routinely  included  a  provision  that  the  loan 
will  become  due  when  the  property  is  sold.  This  is  a  totally 
appropriate  lending  practice  and  has  always  assured  the 
consumer  of  the  availability  of  funds  at  a  relatively  low 
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rate  while  at  the  eame  time  limiting  financial  institutions' 
exposure  to  a  long-tem,  fixed-yield  loan  transaction. 

In  recent  years,  however,  the  courts  in  some  states 
have  refused  to  honor  these  contract  provisions,  conmonly 
known  as  "due-on-sale"  clauses.  The  Association  believes 
that  both  parties  to  these  credit  transactions  should  carry 
then  out  in  accordance  with  the  agreed  terms  and  conditions. 
The  intervention  into  these  private  contract  arrangements  by 
state  courts  is  inappropriate,  creates  undesirable  subsidies 
among  various  groups  oC  consumers  that  cannot  be  justified 
on  any  economic  or  social  basis  and,  with  respect  to  out- 
standing credit  transactions,  changes  the  underlying  assun^- 
tions  and  understandings  that  gave  rise  to  the  bargain  in 
the  first  place. 

Moreover,  the  difficulties  being  faced  by  depository 
institutions  --  particularly  the  thrift  industry  —  are 
aggravated  by  this  unfair  shift  in  their  contract  rights. 
The  ability  of  these  institutions  to  rely  on  the  terms  of 
their  contracts  with  their  borrowers  could  help  to  relieve 
some  of  the  pressures  that  they  are  now  experiencing. 

Finally,  the  inability  of  institutions  to  rely  on  the 
terms  contained  in  their  longer  term  credit  contracts  will 
have  the  effect  of  deterring  them  from  entering  this  field. 
Such  deterrence  is  clearly  not  consistent  with  national 
policies  that  encourage  residential  financing,  which  generally 
is  for  a  relatively  long  term. 
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For  all  of  these  reasons,  we  believe  that  removing  ±his 
unvarranted  state  intervention  should  be  accomplished  by 
adopting. the  proposed  provision  contained  in  S.1720.  We 
would  suggest,  however,  that  the  provision  regarding  subse- 
quent state  action  be  revised  to  nalce  clear  that  the  policy 
reflected  in  the  legislation  continue  to  apply  to  all  trans- 
actions entered  into  before  the  state  acts.  This  is  essential 
in  order  to  assure  that  the  state  override  will  apply  only 
to  transactions  that  are  entered  into  for  the  first  tine 
after  the  state  acts.  By  limiting  the  override  to  these 
future  transactions,  loans  in  existing  portfolios  will  not 
be  affected. 

IV.  THE  PHASEOUT  OF 
RESTRICTICMS  ON  DEPOSIT 
CEILINGS  MD  ACTIVITIES 
SHOUIJ)  BE  ACCELERATED 

Hr.  Chaiman,  as  we  stated  at  the  outset,  we  comend 
you  for  producing  coaprehensive  legislation  that  addresses 
■any  of  the  problems  now  facing  our  financial  system.   We 
would  submit,  however,  that  one  crucial  element  needs  to  be 
added  to  the  proposed  legislation:  a  legislative  mandate  to 
provide  all  depository  institutions  with  a  new  deposit 
account  that  is  co^>etitlve  with  money  market  mutual  funds. 

In  your  statement  that  accompanied  the  introduction  of 
S.1720,  Hr.  Chairman,  you  spoke  of  the  need  to  deal  with 
CQDpetitive  issues  and  to  provide  depository  institutions 
with  "increased  flexibility  to  enable  them  to  engage  in 
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profitable  activities  and  to  serve  better  the  needs  and 
wishes  of  their  customers."  We  are  in  complete  agreement. 
We  would  submit  that  no  area  of  activity  is  more  deserving 
of  attention  in  this  regard  than  that  of  account  relation- 
ships between  regulated  depository  institutions  and  their 
customers.  Only  through  further  acceleration  by  Congress  of 
the  deregulation  process  will  it  be  possible  for  these 
institutions  to  conpete  effectively  with  the  surging  money 
market  mutual  funds. 

We  consider  it  to  be  absolutely  essential  that  the 
deposit  ceiling  deregulation  process  continue  in  accordance 
with  the  Depository  Institutions  Deregulation  Act.  The  long 
term  solution  to  current  problems  lies  in  a  return  of  the 
regulated  financial  industry  to  the  free  market  —  an  arena 
heavily  populated  by  competitors  that  are  not  subject  to  the 
constraints  faced  by  regulated  depository  institutions. 
This  essential  course  of  action  must  be  built  upon  the 
continued  and  definite  phase-out  of  deposit  rate 
restrictions . 

The  Depository  Institutions  Deregulation  Committee  has 
already  begun  the  critically  important  and  necessary  step  of 
scheduling  the  end  of  artificial  deposit  rate  ceilings. 
However,  as  indicated  by  the  litigation  and  controversy  that 
has  shadowed  many  DIDC  actions,  continued  Congressional 
support  seems  essential  in  the  effort  to  permit  the  free 
market  to  operate.  The  actions  of  the  DIDC  should  not  be 
successfully  attacked  nor  its  basic  charter  revoked  simply 
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because  it  has  noved  on  some  fronts  to  permit  financial 
-  institutions  someiAat  greater  opportunities  to  conpete  for 
funds  in  the  free  narket.   The  efforts  of  the  DIDC  to  intro- 
duce the  industry  to  the  realities  of  the  narlcet  place  must 
be  coovended  not  condenned.  It  is  essential  that  its  work 
be  allowed  to  continue. 

Mr.  Chairman,  in  connection  with  the  overall  legis- 
lative deregulation  effort,  we  would  like  to  support 
strongly  the  provisions  of  Title  III  that  provide  all 
-d^ository  institutions  with  the  authority  to  sponsor  and 
sell  mutual  .funds  either  directly  or  as  an  agent. 

Comneroial  banks  have  sought  authority  to  offer  so- 
called  "commingled  agency  accounts"  for  many  years  in  order 
to  permit  their  trust  departments  to  invest  certain  customer 
funds  in  an  efficient  manner.  The  advent  of  money  market 
■utual  ^inds  changed  the  effect  of  this  authority  because 
mutual  funds  at  depository  institutions  now  could  be  used  to 
attract  "funds  that  are  currently  in  deposit  accounts. 

While  we  believe  that  this  is  an  in^iortant  step  in  the 
deregulation  process,  we  must  point  out  two  concerns  about 
tbe  proposal.  First,  we  believe  that  in  the  absence  of 
deregulation  on  the  deposit  side  of  the  equation,  these  new 
mutual  funds  could  actually  have  the  effect  of  reducing  the 
deposits  held  by  depository  institutions.  This  would  result 
if  depositors  shifted  their  funds  from  less  flexible  and 
lower  yielding  regulated  accounts  to  a  mutual  fund  account. 
The  shifting  of  those  funds  makes  them  unavailable  for  the 
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depository 'b  lending  activities.  Thus,  permitting  the 
creation  of  nutual  funds  by  depositors  must  be  accon^anied 
by  deregulation  of  deposit  accounts  —  both  as  to  type  and 
permissible  rate  —  sufficient  to  allow  active  competition 
between  these  two  types  of  services. 

Our  second  concern  relates  not  so  nuch  to  the  proposal 
itself  but  rather  to  the  possibility  that  it  might  be  per- 
ceived as  being  a  solution  to  the  "money  narlcet  fund"  problen. 
It  is  not.  It  would  be  unfortunate  if  support  for  this 
provision  created  the  impression  that  it  will  make  a  signi- 
ficant contribution  to  the  substantial  measure  of  relief 
needed  by  regulated  financial  institutions.  It  will  not  do 
so. 

The  critical  factor  for  depository  institutions  is 
their  deposits.  Without  an  ability  to  obtain  and  maintain  a 
strong  foundation  of  core  deposits,  they  cannot  function 
effectively  as  financial  intermediaries.  Honey  market 
mutual  funds,  by  offering  narket  yields  and  innediate 
liquidity,  are  now  stunting  the  growth  of  this  deposit  base. 
They  are  able  to  do  so  because  they  offer  investment  accounts 
with  transactional  capabilities  superior  to  any  account  that 
can  be  offered  by  depository  institutions. 

Providing  regulated  financial  institutions  with  the 
capability  to  create  and  sell  mutual  funds  is  an  in^ortant 
step,  but  not  one  that  begins  to  conpensate  for  the  hardship 
inq^osed  by  limiting  the  type  and  rate  levels  of  the  accounts 
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that  tbey  maj   offer.  This  new  authority  vould  penut  fiiMn~ 
cial  institutions  to  retain  their  customer  relationships, 
and,  more  u^Mrtantly,  will  provide  greater  convenience  to 
bank  custoaers  wtio  want  these  services.  However,  due  to 
lialtations  on  self-dealing,  the  amounts  placed  in  »oney 
market  funds  cannot  be  invested  in  deposits  of  the  sponsor- 
ing depository  and  so  tbey  are  unavailable  for  lending  or 
other  purposes  at  that  depository.   It  should  be  noted  that 
the  mutual  fund  option  is  not  one  that  will  be  available  to 
all  financial  institutions.   Limitations  caused  by  size  and 
expertise  in  the  investment  area  will  necessarily  limit  the 
use  of  tliis  new  authority  to  only  certain  institutions. 

We  would  like  to  call  to  the  attention  of  this  Com- 
mittee a  DIDC  proposal  now  out  for  public  comment  that  would 
permit  banks  to  offer  investment  accounts  with  limited 
transactional  capabilities.  We  believe  that  an  account  of 
this  type  which  is  cooparable,  although  not  identical,  to 
the  accounts  offered  by  money  market  funds,  is  essential  to 
the  ability  of  the  commercial  banking  industry  to  retain 
adequate  deposits  to  enable  them  to  provide  a  full  range  of 
financial  services  to  their  customers.   Specifically,  Mr. 
Chairman,  we  would  ask  this  Committee  to  support  a  proposal 
that  would  authorize  regulated  financial  institutions  to 
offer  an  account  that  is  uore  competitive  with  those  offered 
by  money  market  mutual  funds. 

The  substantial  competitive  imbalance  that  now  exists 
between  depository  and  nondepository  Institutions  was  vividly 
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described  and  fully  documented  in  the  oversight  hearings 
held  before  this  Coninittee  earlier  this  year.  This  co^>eti- 
tive  disparity  has  accelerated  rapidly  during  the  past  year, 
perhaps  the  nost  dranatic  illustration  of  this  inequity  has 
been  the  development  of  money  market  mutual  funds  by  major 
investment  banking  companies.  As  the  overall  level  of 
interest  rates  rose  during  the  past  four  years,  the  public 
began  to  demand  a  market  rate  of  return  on  its  deposits. 
For  the  most  part,  however,  government  regulations  have 
prohibited  depository  institutions  from  providing  this 
return. 

The  result  was  predictable.  The  nonregulated  entities 
in  the  market  place  responded  to  the  demand  by  creating 
money  market  mutual  funds,  which  provided  substantially  the 
saske  check  writing  privileges  as  demand  deposit  accounts 
offered  by  banks,  together  with  a  market  rate  of  return  on 
funds  retained  on  deposit.  With  aggregate  assets  of  less 
than  SS  billion  in  1977,  the  nation's  money  market  mutual 
funds  have  grown  to  over  $166  billion  in  deposits  in  the 
past  four  years.  The  money  market  funds  of  one  investment 
company  alone  —  Merrill  Lynch  at  over  $33  billion  --  exceed 
the  domestic  deposits  of  all  but  the  two  largest  United 
States  commercial  banks.  Needless  to  say,  the  growth  of 
money  market  mutual  funds  has  resulted  in  increasing  deposit 
outflows  from  both  thrift  institutions  and  commercial  banks, 
despite  some  efforts  to  reduce  that  flow.  The  recent  All- 
Savers  Certificate,  for  instance,  apparently  has  not  had  a 
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aiqnificant  iinjact  on  these  outflows.     According  to  informa- 
tion Szam  tbe  mitual  fund  industry,   over  the  first  three 
Medra  tlut  the  certificates  were  available,   the  assets  of 
these  funds  increased  by  $2.07  billion  a  week,   as  compared 
to  an  average  weekly  growth  since  the  start  of  the  year  of 
S2.2  billion.      In  the  third  week  that  the  All-Saver  certifi- 
cates were  offered,  money  market  mutual  funds  increased  by 
S2.39  billion. 

This  coaqiietitive  imbalance  may  be  addressed  at  least  in 
part  by  the  creation  of  a  new  deposit  instmment  that  will 
give  consumers  an  alternative  to  money  market  mutual  funds. 

The  Association  urges  this  Committee  to  support  the 
pending  DIDO  proposal  that  would  permit  a  new  account  cate- 
gory with  a  $S,000  minimum  initial  deposit  that  would  not  be 
subject  to  any  interest  rate  ceilings.     It  would  be  design- 
ated as  an  investment  account,  but  would  have  a  restricted 
transactional  capability  that  would  fit  within  the  existing 
regulatory  framework  and  would  approximate  the  liquidity 
offered  by  money  market  mutual   funds . 

Specific  Congressional  endorsement  of  this  new  deposit 
account  category  would  give  depository  institutions  signifi- 
cant new  flexibility  thereby  enabling  them  to  attract  and 
retain  consumer  deposits.     It  would  also  allow  consumers  to 
enjoy  a  market  return  on  their  savings,  while  permitting 
consumers  restricted  access  to  these  funds. 

■r.  Chairman,    the  new  account  described  above  is  merely 
illustrative  of  the  type  of  necessary  governmental  deregula- 
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tion  that  will  free  the  market,  enhance  competition  and 
increaee  the  ability  of  regulated  depoeitory  institutions  to 
provide  more  services  to  their  customers  and  potential 
customers,  we  urge  the  Comnittee  to  include  in  any  legisla- 
tion, a  provision  that  permits  the  offering  of  a  wider  range 
of  deposit  and  transaction  accounts,  all  unrestricted  by 
deposit  rate  ceilings. 

V.   CCMCLUSIOM 

In  conclusion,  Hr.  Chairman,  we  believe  that  the  com- 
prehensive approach  reflected  by  S.1720  represents  a  sound 
approach  to  legislation.  Vlhile  in  general  agreement  with 
those  portions  of  the  bill  that  we  have  discussed,  we 
believe  that  at  least  some  changes  should  be  made  before  the 
bill  leaves  the  Comittee.  We  nonetheless  feel  that  the 
general  thrust  of  the  provisions  we  have  addressed  consti- 
tute a  significant  and  positive  step  in  moving  toward  a 
deregulated  and  truly  competitive  environment  for  financial 
institutions . 

Thank  you  for  providing  us  with  this  opportunity  to 
express  our  views  on  these  inportant  issues. 
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llie  Chajkmam.  Mr.  Evans? 

ROBERT  B.  EVANS,  SENIOR  VICE  PRESIDENT,  NATIONAL 
CONSUBIER  FINANCE  ASSOCIATION 

Mr.  Evans.  Thank  you,  Mr.  Chairman. 

My  name  is  Robert  B.  Evems,  senior  vice  president  and  general 
counsel  for  the  National  Consumer  Finance  Association.  As  usual, 
we  greatly  appreciate  the  opportunity  to  comment  on  l^ialation 
before  this  committee. 

I'll  confine  our  remarks  today  to  five  different  subjects  of  partic- 
ular interest  to  finance  companies.  I  assume  that  you  luiow  that  we 
do  represent  finance  companies.  We  used  to  make  lots  of  loans  to 
people  around  the  country,  about  40  million  a  year.  We're  now 
referred  to  in  the  current  issue  of  Forbes  Magazine  as  the  building 
blocks  of  future  financial  empires  in  this  country.  That  was  with 
reference,  of  course,  to  the  recent  acquisition  or  merger  d  Dial 
Finance  and  Credit  Thrift,  two  of  our  largest  remaining  independ- 
ent organizations,  to  a  bank  holding  company  and  insurance  com- 
pany respectively. 

We  are  in  a  state  of  flux.  We  welcome  the  restructuring.  And  as 
that  article  further  pointed  out.  two  of  the  main  problems  that 
finance  companies  are  having  today  relate  to  the  same  problems 
that  others  are  having — that  is,  the  cost  of  money  and  what  we  can 
chaige  for  it  when  we  pass  on  these  costs.  Also  bankruptcy,  which 
is  not  within  the  purview  of  this  committee. 

The  Chaieman.  If  it  were,  it  would  be  dramatically  changed. 

Mr.  ElvANS.  I  appreciate  that,  Mr.  Chairman,  and  any  message 
that  you  can  convey  to  Chairman  Dole  of  the  Subcommittee  on 
Courts  in  that  r^^ard  would  be  very  greatly  appreciated. 

Isst  week,  of  course — the  one  thmg  that  we  can  do  something 
about  on  this  committee  is  preemption  of  State  usury  ceilings.  This 
is  the  third  time  this  year  Vve  been  privileged  to  testify  on  it.  We 
were  even  privileged  to  testify  in  the  House  last  week.  You  might 
say  that  the  House  sent  up  a  trial  balloon;  when  last  seen,  it  was 
still  sticking  to  the  ceiling  over  there  in  the  hearing  room.  That's 
as  far  as  it  got  I  hope  we  can  make  a  little  more  pn^ress  here. 

The  points  on  preemption  are  very  well  made  by  now.  Simply, 
you've  deregulat«l  the  savings  marketplace.  You  have  an  unr^u- 
lated  market  for  savers.  We,  in  turn,  borrow  from  them,  and  we 
must  be  free  to  mark  it  up,  pass  this  on,  and  make  a  profit. 
Otherwise,  we  can't  engage  in  business. 

I  don't  think  the  magnitude  of  the  credit  markets  is  clearly 
understood  by  those  consumer  advocates  who  have  been  troubled 
hy  this.  When  you  consider  that  one  of  our  mtgor  members  went  to 
the  commercial  paper  market  for  $1  billion  in  a  single  day  and 
went  out  three  tunes  and  was  unable  to  get  an  attractive  of^  on 
that  money — this  is  the  prime  commeroal  paper  issuer  in  this 
country— you  b^in  to  understand  the  dimensions  of  the  market- 
place for  financial  institutions.  They  ended  up  that  day,  by  the 
w^,  with  $1  billion  in  credit  lines  which,  of  course,  they  alwEtys 
maintained  to  cover  that  eventuality.  If  they'd  gtme  to  the  maxktA, 
they  might  have  destroyed  the  marl^  that  day. 


H-WI  o-si— 
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But  this  is  simply  a  mfgor  thing  that  has  to  be  addressed,  and  we 
can't  let  the  snake  oil  that  is  being  distributed  by  some  here  deter 
the  efTorts  of  this  committee. 

CONSUMER  PROTECTION  MAINTAINED 

In  that  r^Eu*d,  we'll  add  one  new  thine  to  the  discussion,  and  I 
think  this  reinforces  what  Mr.  Hammer  nad  to  say  here.  That  is 
that  all  of  the  claims  that  State  consumer  protections  are  going  to 
be  swept  away  are  simply  false.  This  has  not  occurred  where  the 
States  nave  dere^lated  their  own  costs  of  credit.  'Riey've  main- 
tained all  of  their  consumer  credit  protections.  This  bill  will  do 
exactly  the  same  thing.  There  will  be  not  one  iota  of  difference  in 
consumer  protection  after  it  passes  as  opposed  to  what  they  have 
ri^t  now. 

We've  gone  to  the  trouble,  just  for  the  record,  Mr.  Chairman,  to 
take  about  5  or  6  pages  here  and  outline  all  the  consumer  protec- 
tions in  State  after  State,  both  in  the  code  Stetes  and  in  other 
States,  taking  Illinois  as  an  example,  one  that  was  recently  der^u- 
lated,  dealing  with  credit-related  msurance,  dealing  with  liaditionEd 
charges  for  credit  like  late  charges  and  that  sort  of  thing,  the 
definitions  that  go  with  credit,  the  UCCC's  important  provisions 
governing  remedies  Etnd  penalties,  the  UCCC,  the  commercial  code, 
r^arding  repossession  of  collateretl  and  security  interests,  the 
State  disclosure  laws.  State  equal  credit  opportunity  laws,  and  here 
listed  on  2  pages,  6  and  7,  is  just  a  verbatim  reproduction  of 
headings  of  the  Illinois — various  acta  that  exist  in  the  Stete  of 
Illinois  relating  to  consumer  protection. 

So  we  think  that  those  who  have  raised  this  question  have  been 
disingenuous.  They  have  not  let  you  know,  I  think,  adequately 
what  protections  will  be  left  on  the  record.  And  it's  simply  untrue 
that  all  of  these  things  they  claim  are  goir^  to  happen  will  happen. 

Likewise  with  respect  to  loan  sharkuig,  you  still  have  the  F»ler- 
al  provisions  under  the  Consumer  Credit  Protection  Act  of  1968 
which  clearly  proscribes  that  activity  by  imposing  substantial  pen- 
alties up  to  $10,000  and  20  years  in  jail. 

Final!};,  I  might  say  that  most  of  our  members  are  licensed  under 
laws  which  require — they're  all  licensed,  but  most  of  the  laws 
require  a  license  before  you  can  even  begin  to  engage  in  the  lend- 
ing of  money  over  a  certain  percent.  This  is  still  within  the  powers 
to  license  and  control  lending  in  that  respect. 

With  that,  I  would  say  there's  very  little  else  to  say  about  pre- 
emption. I  would  like  to  quote,  however,  from  the  Detroit  News. 
They've  been  going  through  a  similar  problem  in  the  Michigan 
L^^lature.  They  would  simply  observe  that  "those  who  oppose 
der^ulation  don't  seem  to  understemd" —  what  they  don't  under- 
stand is  "that  financial  institutions  obtaining  an  increasing  share 
of  their  funds  in  an  unr^ulated  market,  they  are  then  required  to 
lend  these  funds  in  a  r^ulated  market  where  they  can't  recover 
enough  on  loans  to  meet  costs  and  make  a  profit.  They  will  ship 
the  money  elsewhere."  That  holds  true  on  a  national  basis  as  well. 

The  next  item  I'd  like  to  touch  on  just  briefly  is  the  preemption 

of  due-on-sale  provisions.  While  generally  speaking  we  are  not 

Id  the  mortgage  lending  business,  we  would  observe  first 

.  tnat  we  favor  th^  provision.  We  think  that  it's  contrary  to 
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the  long-term  oonBumer  interest  because  such  clauses  aimpl^  serve 
as  a  dinncentive  for  lenders  to  enter  into  long-term  commitments 
with  borrowers.  In  the  long  term,  any  prombition  against  due 
on  sale  is  going  to  cause  lenders  to  go  invest  their  money  elsewhere 
in  a  different  fashion. 

What  we  are  concerned  with,  however,  Mr.  Chairman,  is  an 
unintended — or  possible  unintended — effect  of  this  in  that  it  might 
interfere  with  a  dueK>n-encumbrance  clause.  Now  a  due-on-encum- 
bnuice  clause  is  a  clause  in  a  mortgage  which  aays,  if  you  encum- 
ber the  property  further  with  a  second  or  third  mortgage,  then  the 
lender,  the  primanr  mortgagee,  has  the  right  to  accelerate  or  re- 
quest payment  of  the  balance  due. 

Most  States  have  dealt  with  this  and  prohibited  the  use  of  such 
due-on-encumbrance  clauses.  We  believe  there  is  some  language  in 
this  provision  which  might  give  rise  to  an  interpretation  that 
would  say  these  State  statutes  are  repealed  as  well,  and  we  would 
suggest  or  hope  that  the  committee  could  clarify  this — what  I 
b^wve  is  an  unintended  result  in  the  committee  language.  We 
oSiBr  a  suggestion  for  that  purpose. 

The  other  issue  is  one  that  we've  been  on  many  times  here.  It 
rdflUtos  to  bank  holding  company  insurance  amendments.  We  un- 
derstand your  views  on  this  very  well,  Mr.  Chairman,  and  I  don't 
intend  to  go  into  all  the  issues. 

rd  still  hke  to  reiterate,  thou^  that  we  feel  that  that  bill  which 
prohibitB  bank  holding  companies  over  $60  million  and  their  sub- 
aidiaries  fhnn  offering  certain  ^pes  of  credit-related  insurance  still 
diacriminates  unfairly,  especially  against  finance  compatqr  subsid- 
iaries. 1  would  point  out  again  that  there's  abs(dutoly  no  evidence 
anywhere  in  the  record  in  the  two  houses  that  insurance  agents 
can  even  offer  the  types  of  insurance  that  finance  subsidiaries 

Finally,  we  also  point  out  that  th<>  eromption  for  finance  compa- 
niea — and  Uiere  is  an  insubstantial  exemption  because  it  relates  to 
the  provision  of  rin^e  interest  insurance,  which  we  simidy  don't 
selL  lliaf  8  something  that's  used  on  an  emergen^r  basis  only.  So 
Qie  foct  that  we  can  offer  property  insurance  on  transactions  of 
$10,000  or  leas  is  a  meaningless  provision.  And  I  know  that  when 
the  ageaim  agreed  to  the  insertion  of  that  in  the  House,  why  they 
certain^  lau^wd  all  the  way  back  home  when  they  realized  wh^ 
they'd  done. 

I  again  uige  you.  if  you  can  do  so,  to  trv  to  deal  with  this  and 
make  it  a  leas  anticompetitive  piece  of  legislation. 

On  tmth  in  lending,  we  would  support  the  basic  import  of  sec- 
tion 704  iriiidi  would  preempt  St^  disclosures  which  are  similar 
to  the  trntb-in-leDding  disclosures.  On  the  other  hand,  we  do  not 
bdieve  that  if  s  fruient  in  this  case  to  allow  the  State  to  opt  out  of 
sodi  a  pieemptMn.  That  simply  would  allow  the  rdnstitution  of 
what  has  alrrady  been  found  to  be  a  similar  term,  and  it  could 
crsate  lasting  oottflision.  Hiaf  s  one  time  when  I  do  not  believe  that 
"cnt  out"  is  rasU^  necessary. 

On  tbe  pwiahies,  themoposal  that  the  current  penalties  be 
repealed  and  a  new  $5,000  penalty  with  no  minimum  penalty  be 
institntfil.  we  have  grave  oonoem  about  the  way  in  i^iich  that 
aectian  is  pwently  oonstmcted.  I  think  the  intent  is  good.  I  think 
ooe  of  the  asvuusi  pnUems  on  truth  in  lending  has  been  with  the 
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penalties,  Mr.  Chairman,  but  the  unfortunate  thing  is,  the  way  this 
presently  reads,  it  would  serve  as  an  invitation  to  massive  cuscov- 
ery  requirements  in  every  single  truth-in-lending  action.  What  you 
would  nave  is  a  miniclass  action  on  each  one.  In  fact,  there'd  be  no 
litigation  value  whatsoever  to  the  creditor  in  defending  any  of 
thme  truth-in-lending  actions,  the  way  it's  presently  constituted. 

We've  offered  alternative  language.  I'm  not  saying  it's  the  best 
answer.  But  for  instance,  actual  damages  obviously  ou^t  to  be 
awarded  to  the  consumer.  But  then  we  think  something  in  the 
nature  of  an  additional  amount,  as  the  court  may  award,  not  to 
exceed  the  leaser  of  the  fuiance  charge  of  $2,000  would  be  a  more 
reasonable  penalty  in  terms  of  the  nature  of  the  violation  that . 
might  be  involved. 

Why  do  I  name  the  finance  charge?  Well,  simply  it  relates 
mostly  to  the  equitable  doctrine  of  rescission.  That  is  essentially 
what  would  be  loirt  by  the  lender  if  that  were  the  case. 

Finally,  in  considering  the  factore  for  Buch  an  individual  actitm, 
the  court  might  take  into  account  in  awarding  a  lesser  or  no  award 
only  the  amount  of  any  actual  damages,  and  the  extent  to  which 
the  creditor's  failure  of  compliance  was  intentional  should  be  taken 
into  account 

The  other  items  relating  to  the  frequency  and  persistence  of, 
failure  of  compliance  with  truth  in  lending  simply  have  no  rel- 
evance, in  our  view,  in  a  single  truth-in-lending  action.  We  do  in  a 
class  action,  and  we  think  it's  quite  appropriate  that  th^  be  in 
there.  Likewise,  the  number  of  people  aFTected  would  certamly  not 
seem  to  be  appropriate  here. 

So  while  Bujjporting  generally  some  change  to  the  penalty  sec- 
tion, we  think  it  needs  a  little  more  work,  ana  we'd  be  glad  to  work 
with  you  on  that. 

We  support  the  extension  of  the  effective  date.  It  simply  restores 
the  12-month  leadtime  that  we  thought  we  had,  and  it's  been 
reduced  to  6  months. 

BECOMING  MEMBERS  OF  THE  FDIC 

Finally,  Mr.  Chairman,  I  would  request  consideration  by  this 
committee  of  something  that  perhaps  has  not  occurred  to  you  but 
does  exist  in  your  home  State.  That  is  the  possibility  of  industrial 
banking  organizations  becoming  members  of  the  Federal  Deposit 
Insuremce  Corporation.  Presently  a  few  of  them  do  qualify,  but 
there  are  two  things  that  stand  in  the  way  of  their  membership, 
and  they  are  both  definitional. 

One  is,  "What  is  a  bank?"  Second,  "What  is  a  deposit?" 

Because  of  varying  State  restrictions,  some  of  which,  like  you 
have  in  Utah,  den^  industrial  banks  the  nght  to  call  themselves 
banks.  In  California,  it's  the  other  thing.  They  say  you  can't  call 
deposits  "deposits."  So  the  FDIC  has  a  great  deal  of  trouble  dealing 
with  this  sort  of  hybrid  oiganization. 

Nevertheless,  the^  are  depository  institutions.  They  compete  on  a 
day-to-day  basis  with  other  depository  institutions.  We  think  it 
would  be  quite  worth  it  for  your  committee  to  bring  them  into  the 
fold,  so  to  speak,  and  have  an  opportunity  of  Federal  deposit  insur- 

ice  coverage. 

Thank  you  very  much. 

[The  ctHnplete  statement  follows:] 
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STATEMEIIT  OF 

ROBERT  B.  EVANS 

SEHIOR  VICE  PRESIDENT  AND  SENERAL  COUNSEL 

NATIONAL  CONSUMER  FINANCE  ASSOCIATION 

Mr.  Chalraan  and  Meabers  of  the  CoMMittee: 

Ry  naMC  Is  Robert  B.  Evans,  Senior  Vice  President  and 
General  Counsel  for  the  National  Consumer  Finance  Associa- 
tion <NCFA).* 

He  greatly  appreciate  this  opportunity  to  appear  to 
present  our  views  on  the  Financial  Institutions  Restruc- 
turing and  Services  Act. 

Our  testlMony  today  focuses  on  five  najor  areas  of 
Interest: 

1.  Federal  Preeaption  of  Restrictive  State  Usury 
Laws 

2.  Further  Truth  in  Lending  Refor* 

3.  The  LlMitatiens  of  Insurance  Sales  by  Subsidiaries 
of  Sank  Holding  CoMpanles 

4.  Federal  Preeaption  of  Due-On-Sale  Clauses 

5.  Opening  Federal  Deposit  Insurance  to  Industrial 
Banking  Companies 

FEDERAL  PREEHPTIOH  OF  STATE  USURY  CEILINGS 
NCFA  strongly  enforses  Title  V  of  this  coBprehtnsive 
legislation,  the  Credit  Deregulation  and  Availability  Act  of 
I9S1.  which  grants  extenders  of  consuaer  credit  parity  with 
first  Mortgage  lenders  by  preeapting  state  usury  restric- 
tions on  consumer  debt. 


'Organized  In  1916.  NCFA  Is  the  national  trade 
•ssoctation  of  coapanles  engaged  In  the  consuner  credit 
business.   NCFA  represents  over  700  companies  operating  more 
than  15.000  offices  serving  the  public  throughout  the 
country.   The  membership  of  NCFA  is  highly  diversified 
ranging  from  single  small  loan  offices  to  substantial 
nationwide  financial  services  organizations  engaged  In 
unsecured  direct  lending,  second  mortgage  lending  and  the 
financing  of  the  sale  of  durable  goods.   The  consuner 
finance  Industry  accounts  for  approxiaately  one-fourth  of 
all  consu«er  credit  extended  or  approxiaately  S7S  billion  0* 
the  S30C  plus  billion  outstanding. 
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RCFA  supports  federal  preenptlon  and  deregulation  of 
state  consuMer  credit  and  usury  ceilings.   These  lialts, 
■hether  called  'usury  Halts*  or  "rate  ceiltngs"  are  sl«p1y 
price  controls  iaposed  upon  the  use  of  Boney.   Federal 
pree*pt1on  of  consuaer  credit  usury  ceilings  is  a  natural 
step  in  the  orderly  progression  of  the  deregulation  and 
restructuring  of  the  nation's  financial  Institutions. 
Indeed,  it  follows  that.  If  the  largest  group  of  creditors 
in  the  country  -  the  individual  savers  -  aay  no*  coaaand 
■arket  rates  for  their  funds,  the  financial  institutions/ 
intenaediaries  which  enploy  these  funds  >ust  be  free  to  do 
the  sa«e  or  forego  Tending  when  narket  rates  exceed  any 
statutory  ceiling. 
Deregulation  by  Congress  and  Agencies 

The  Congress,  various  adninlstrative  agencies  and 
progressive  state  legislatures  have  already,  to  a  large 
degree,  recognized  the  social  benefit  of  deregulating 
Interest  rates.  Congress  preempted  state  ceilings  on 
second  Mortgage  lending  restricting  the  Federal  Housing 
Adnlnistration 's  Title  I  Home  .laproveaent  Loan  progra*  in 
the  Housing  and  Community  Developaent  Anendnents  of  1979. 
Last  year,  in  the  Depository  Institutions  Deregulation  and 
Monetary  Control  Act  of  1980.  it  preempted  state  usury 
ceilings  on  first  Mortgage  loans.  coMmercial  loans  and 
agricultural  loans,  and  provided  parity  of  powers  for 
state  chartered  federally  Insured  financial  institutions. 
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AdMlniitrstI ve  agenctes  have  also  recognized  the 
detlrtblllty  of  preenption.   Last  year,  in  its  report  to 
Congress,  the  Interagency  Task  Force  on  Thrift  Institutions 
concluded  that  usury  ceilings  produced  undesirable  econoaic 
effects,  and  recoMiended  that  Congress  override  such 
restrictions  for  consumer  lending.  More  recently,  the 
Secretary  of  the  Treasury  testified  In  these  hearings  that 
■...usury  ceilings  only  distort  financial  markets  and  credit 
flows  and  do  not  reduce  the  cost  of  credit  In  the  econony. 
Instead,  these  ceilings  slaply  alter  or  hide  the  cost  and 
result  In  credit  being  allocated  by  non-Mirket  criteria. 
He  would  favor  their  preCHptlon  for  all  loins  in  the  aanner 
prescribed  in  the  Deregulation  Act.* 
Finance  Cowpanles  and  Deregulation 

Unlike  depository  Institutions  which  nay  curb  lending 
and  continue  to  retain  their  custoners  through  savings, 
checking  or  trust  services,  a  consuner  fintnce  coapany's 
sole  relationship  to  a  custOMer  Is  the  extension  of  credit. 
Turning  down  a  custoMer  translates  to  losing  that  customer. 
Accordingly,  preeaptlon  and  therefore  continuing  ability  to 
serve  Its  custoaers  is  >  vital  Issue  for  the  consuaer 
finance  Industry. 

The  consu«er  finance  industry  It  unique  a*ong  the 
financial  Institutions  advocating  federal  preenption. 
Hhlle  there  Is  reaarkable  unanimity  auong  federally 
regulated  financial  Institutions  that  preenption  Is 
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desirable,  the  consumer  finance  Industry  Hhlch  Is 
universally  licensed,  regulated  or  operating  pursuant  to 
state  law  also  supports  federal  Intervention. 

NCFA  is  on  record  before  both  Houses  of  Congress 
regarding  the  restrictive  rate  limitations  imposed  by  usury 
ceilings.   Llkeoise.  we  have  testified  as  to  the  defensive 
redeployment  of   capital  by  consumer  finance  companies  from 
traditional  unsecured  lending  to  second  mortgage  secured 
home  equity  lending. 
Deregulation  and  Consumer  Protection 

Today  HCFA's  main  purpose  is  to  sweep  away  many  of  the 
misconceptions  about  the  ultimate  effect  opf  passing  such 
legislation.   Opponents  of  Interest  rate  deregulation  at 
every  level  have  often  raised  the  spectors  of  legalized 
■loan  sharliing*,  unregulated  default  and  prepayment 
penalties,  wholesale  Increases  in  the  sale  of  credit 
related  Insurance  balloon,  and  have  even  claimed  that 
attorney's  fees  on  default  would  rise.   These  emotional 
Issues  are  simply  false. 

Title  IV  simply  removes  rate  ceilings  while  leaving 
untouched  state  consumer  protection  laws.   State  restric- 
tions on  prepayment  penalties,  rebates;  on  methods  of 
calculating  Interest,  e.g.  the  preconputed.  add-on.  or 
discount  methods;  limiting  the  refinenclng  of  balloon 
notes;  and  statutes  mandating  the  use  of  'plain  English* 
would  remain  untouched. 
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The  application  of  daregulatid  Inttrest  ceilings  to 
extstlng  state  law  Is  Instructive. 
Deregulation  and  UCCC  Consumer  Protections 

In  Colorado,  Idaho,  Indiana,  loaa,  Kansas,  Maine, 
Oklahoma,  South  Carolina,  Utah,  and  Hyomlng,  the  basic 
codprehensi ve  consuaer  protection  lav  Is  the  Unlfora 
Consuaer  Credit  Code  <UCCC). 

Only  those  provisions  of  the  UCCC  Involving  rate 
ceilings  are  removed  by  Title  tV  -  all  other  forms  of 
consumer  protection  reiaaln: 

1.  Definitions  of  'actuarial  Method*,  "agreement*, 
*closing  costs',  "consplclous*,  *cred1t".  "earnings", 
"official  fees",  "goods",  "services",  "sale  of  services*, 
"precomputed",  'seller',  "consuBer  lease",  "revolving 
charge  account",  'cash  price",  'consumer  loan',  'aotount 
financed",  "loan",  "lender",  "loan  finance  charge", 
■supervised  loan*,  and  other  definitions  ahlch  protect  the 
consumer  by  providing  a  universal  framework  for  extensions 
of  credit, 

2.  Provisions  governing  additional  charges  In  credit 
sales,  delinquency  and  default  charges,  rights  to  prepay, 
rebates  upon  prepayment,  disclosure  of  method  of  calcula- 
ting sales  made  by  telephone,  truthful  advertising, 
limitations  upon  Multiple  agreements,  balloon  payments, 
attorney's  fees,  limitations  on  default  charges, 
prohibitions  against  confessed  Judgments,  home  solicitation 
sales,  and  changes  In  the  terms  of  revolving  loan  accounts. 
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3.  The  area  of  credit  related  Insurance  remains 
untouched.   Provisions  Include  those  governing:  creditor's 
provision  of  and  charge  for  Insurance,  excess  anount  of 
charge,  conditions  appylytng  to  Insurance  to  be  provided  by 
creditor,  unconscionabillty,  maximum  charge  by  creditor  for 
insurance,  amount  of  refund  or  credit  required,  existing 
Insurance,  choice  of  Insurer,  charge  for  insurance  in 
connection  aith  a  deferral,  refinancing,  or  consolidation. 
duplicate  charges,  term  of  Insurance,  anount  of  insurance, 
filing  and  approval  of  rates  and  forms,  property  Insurance, 
insurance  on  creditors  Interest  only,  liability  insurance. 
and  cancellation  by  creditor. 

4.  The  UCCC's  important  provisions  governing  remedies 
and  penalties  are  also  untouched.   These  Include  such  vital 
llMitations  on  creditor  remedies  such  as  restrictions  on 
deficiency  Judgments  In  consumer  credit  sales,  no  garnish- 
Bent  before  Judgment,  limitation  on  garnishment,  no 
discharge  from  employment  for  ganlshment,  extortionate 
extensions  of  credit,  and  unconscionabillty. 

5.  Additionally  debtor  remedies  are  provided 
Including  civil  liability  for  violation  of  disclosure 
provisions,  debtor's  right  to  rescind  certain  transactions, 
refunds  and  penalties  as  set-off  to  obligations,  as  well  as 
criminal  penalties  for  hIIUuI  violations  and  disclosure 
violations. 

Statutes  in  the  various  UCCC  states  governing  such  topics  as 
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Invalidating  causes  are  not  displaced  by  the  UCCC. 
Equally  important,  these  traditional  contract  defenses 
are  not  displaced  by  the  preemption  provisions  of  Title 

Finally,  the  universal  provisions  of  the  Unlfora 
Commercial  Code  (UCC)  which  govern  consumer,  as  well  as 
other  transactions  remain  unaffected  by  deregulation,   ' 
UCC  is  lav  in  49  states,  with  Louisiana's  civil  code  hai 

Deregulation  and  loan  Sharlilng 

Although  opponents  of  deregulation  raise  the  spectt 
loan  sharking  as  a  result  of  deregulation.  Title  IV  doe; 
affect  the  Consumer  Credit  Protection  Act  of  1968,  whlcl 
currently  proscribes  that  activity  by  imposing  substanf 
penalties  of  up  to  110,000  in  fines  and/or  twenty  years 
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priMB  f*r  those  la  *ta1att«».   If  •  ^artlcaUr  ttata's 
loan  tharklBf  itatate  Is  afrect*4  ta  anji  way,  M  aasy 
solatia*  Is  the  Inple^catatton  of  an  e(tartto«at*  cradtt 
statate  ahlcli  voald  ^rcveat  tka  collection  of  4abt  hy  tko 
ase  of  force  or  cocrcloo. 

Further.  •  state  cauld  slaply  Mss  *  )a>  raoutrltts  that 
any  eitander  of  consuaer  credit  be  licensed  regardtett  of 
the  rate  charged,  thereby  bringing  that  lender  althin  the 
penuabra  of  a1)  consuaer  protection  statutes. 

Continuing  plece-oeal  eroston  of  rate  ceilings  through 
federal  legislation,  adalnlstrattve  Interpretation,  and 
Judicial  construction,  especially  as  It  tends  to  favor 
federally  chartered  Institutions,  has  resulted  In  a 
virtual  *de  facto*  deregulation  for  aany  advantageously 
situated  Institutions. 

This,  along  with  the  entry  of  lavlngi  and  loans  Into 
consumer  credit  and  the  growth  of  unsecured  coniumar  lending 
by  banks,  largely  through  the  medium  of  the  credit  card,  hai 
forced  the  consumer  finance  Industry  to  titeii  Iti  compitl- 
tlve  position.  A$  a  groHlng  and  highly  Important  lagniint  of 
the  consumer  credit  narket.  It  hIII  compata  favorably  Mith 
other  financial  Institutions;  this  can  best  be  dona  In  a 
totally  deregulated  rata  environment.  Ha  strongly  support, 
therefore.  Immediate  across-the-board  praamptlon  of  all 
usury  ceilings. 
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PREEMPTION  OF  DUE-OH-SALE  PROVISIOKS 
Part  C  Of  Title  I  provldas  for  federal  praeaption  of 
state  laws  prohibiting  the  exercise  by  lenders  of 
due-on-sele  clauses.   At  the  pressures  of  high  Interest 
rates  have  proapted  sellers  and  purchasers  of  reel  estate 
to  eccept  the  risks  of  installMent  contrects.  for  deed; 
and  while  assuaptlons  of  existing  aortgages  have  becoae  one 
of  the  few  ways  of  financing  real  estate,  the  due-on-sele 
cleuse  hts  becoae  controversial  In  nany  stetes. 

The  due-on-sale  clause  generally  requires  trhet  If 
any  Interest  In  the  property  Is  sold,  the  entire  debt  Is 
accelerated  to  protect  the  lender's  security  interest.   In 
spite  of  the  eliaost  universel  use  of  due-on-ssic  clauses. 
14  states  limit  their  enforceaent  in  soae  aanner:  Arliona, 
California.  Colorado,  Florida,  fieorgia,  Illinois,  Iowa, 
Michigan,  Mississippi,  Hew  Mexico,  Ohio,  South  Cerolina, 
Utah,  and  Hashlngton.  Nany  of  the  llaltetlons  on  due-on- 
sele  cleuses  stea  froa  old  case  law. 

Hhlle  NCFA  tikes  no  direct  position  on  this  Issue, 
ottier  than  to  observe  thet  state  prohibitions  of  due-on-sele 
clauses  sinply  serve  ei  a  disincentive  for  lenders  to  enter 
long  tera  coaaitaents  with  borrowers,  we  are  concerned  with 
the  effect  of  the  statutory  language  on  state  laws  regarding 
restrictions  on  due-on-encuiabrence  clauses.   These  clauses 
limit  an  OMner/borrower 's  right  to  Obtain  second  Mortgage 
liens  on  real  estate. 
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HhilB  due-on-encumbrance  clauses  and  due-on-sale 
clauses  differ,  both  *n  the  actions  they  atteapt  to  pro- 
hibit and  In  their  enforceability.  ■  literal  reading  of 
the  language  In  Title  I.  Part  C,  Section  141(f}(1}  stating 
that  "...If  all  of  any  part  of  the  property,  or  Interest 
therein,  securing  the  loan  is  sold  or  transferred  by  the 
borroMer...*,  Mould  also  affect  due-on-encumbrance  clauses. 
NCFA  reconmendi  that  the  legislative  history  In  this 
section  should  clearly  state  that  there  Is  no  Intention  to 
Halt  past,  present  or  future  state  law  regarding  due-on- 
encuabrsnce  clauses. 

BANK  HOLDING  COHPAHT  ACT  INSURANCE  AMENMERTS 
S.  207  has  been  reintroduced  In  this  Congress  and  Is 
noH  Included  In  S.  1720  as  Title  VI.   The  1981  version,  like 
Its  predecessor  in  the  Ninety-Sixth  Congress  Is  adMlttedly 
anti-competitive  legislation.   It  places  restrictions  on  one 
type  of  financial  Institution  -  bank  holding  coapanles  and 
their  subsidiaries  -  and  It  would  reduce  the  number  of 
Insurance  sources  without  providing  any  demonstrated  benefit 
to  consumers. 
Restrictions  on  Finance  Cowpenles 

This  legislation  unfairly  Halts  the  Insurance 
activities  <H   consumer  finance  companies  that  happen  to  be 
subsidiaries  of  bank  holding  companies;  It  would  restrict 
their  ability  to  sell  credit-related  personal  property 
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.Insurance.   Spec1fican>  it  aould  prohibit  thea  froa  selling 
credit  property  insurance  other  than  'sin9le'1nterest* 
credit  property  insurance  on  transactions  Of  no.,OOD  or  less 
(125,000  in  the  case  of  Mobile  hone  financing).  A  coniuMar 
finance  company  subsidiary  of  a  bank  holding  coMpany  Mould 
be  alloMed  to  offer  only  insurance  that  protects  its 
Interest  in  the  collateral  -  the  declining  balance  of  the 
credit  contract.   This  type  of  property  Insurance  offers  the 
customer  the  limited  benefit  of  paying  off  his  credit 
obligation  in  the  event  the  collateral  is  destroyed  or 
daaaged.   It  provides  no  help  to  the  custoner  to  replace 
Hhat  he  has  lost.   For  example  if  the  single  interest 
property  insurance  was  purchased  on  an  autoMobile  and  the 
car  Mas  destroyed,  the  insurance  Hould  free  the  customer  of 
further  payment  obligations  on  the  contract;  honever,  the 
customer  would  then  be  without  a  car  and  Mithout  any  Boney 
fron  insurance  proceeds  to  replace  the  one  he  lost. 

As  a  result  of  the  liatited  benefit  that  this  type  of 
insurance  provides,  finance  companies  sinply  do  not  offer 
it.   Indeed,  state  insurance  comMtssioners  frown  on  the  sale 
of  it,  since  consuners  Mho  have  bought  it  in.  the  past  often 
erroneously  assuaed  that  their  interest  in  the  collateral 
was  protected. 

Thus  the  exception  that  Title  VI  purports  to  sake  f«r 
finance  company  subsidiaries  is  insubstantial.   Any 
exception  to  the  general  restrictions  contained  in  Title  ifl 
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should  take  cognizance  of  the  type  of  Insurance  that  is 
offered  by  finance  company  subsidiaries  of  bank  holding 
companies  and  permit  them  to  offer  dual  Interest  Insurance 
to  their  customers  -  insurance  that  protects  the  property 
interest  of  the  custoner  as  well  as  the  creditor. 

Even  with  such  a  change,  this  legislation  would  con- 
tinue to  unfairly  discriainate  against  bank  holding 
companies  and  their  finance  company  sudsidlarles. 
Piscrlminatory  Treatment 

Other  financial  Institutions  including  banks  which 
are  not  affiliated  with  bank  holding  companies  would  be 
unaffected  by  this  restrictive  legislation.  While  the  pro- 
ponents of  this  legislation  adnft  that  they  would  like  to 
bar  other  financial  institutions  fro*  offering  insurance  to 
their  custoaers.  Title  VI  in  Its  present  forar  would  apply 
only  to  bank  holding  coapanies  and  their  subsidiaries. 
Ho  Consumer  Benefit 

The  independent  insurance  agents  who  support  this 
legislation  have  been  unable  to  docuaent  how  consumers  would 
benefit  by  its  enactment  or  that  there  are  any  substantial 
abuses  in  the  sale  of  insurance  by  bank  holding  companies 
and  their  subsidiaries  that  need  to  be  addressed.   Indeed, 
the  record  provides  evidence  to  the  contrary  on  both  of 
these  points. 
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There  would  be.  In  fact,  no  benefit  for  consuMers  from 
enactnent  of  this  legislation.   It  Moutd  reduce  the  number 
of  sources  of  Insurance,  aaklng  tt  nore  difficult  for 
consumers  to  shop  for  insurance.   It  would  also  make  It 
Impossible  for  many  consumers  to  finance  the  purchase  of 
property  insurance  at  the  same  time  and  place  they  finance 
other  goods  and  services.   Furthermore  credit  property 
Insurance  is  simply  not  available  to  many  people,  other  than 
through  a  creditor.   Independent  agents  simply  do  not  offer 
group  property  policies  to  their  customers. 
EKlstinii  Regulatory  Protection 

This  legislation  is  also  unsupportable  as  consumer 
protection  legislation.   There  are  already  insurance  related 
consumer  protection  measures  in  effect  and  the  need  for 
additional  measures  has  not  been  shoan.   The  Bank  Holding 
Company  Act  specifically  prohibits  "tying"  an  extension  of 
credit  to  the  sale  of  some  other  service  or  product,  such  as 
Insurance.   A  study  by  the  staff  of  the  Federal  Reserve 
Board  confirms  that  this  legislation  is  adequate  and  that  no 
additional  measures  are  warranted.   The  Truth  In  Lending  Act 
and  state  anti -coercion  statutes  also  provide  protection  for 
the  insurance  buying  public.   Evidence  that  these  laws  are 
Inadequate  has  not  been  forthcoming  from  the  proponents  of 
this  legislation. 
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Nor  have  the  state  legislatures  found  abuses  as  claimed 
by  the  agents.   ReslrlctWe  legislation  such  as  this  has 
been  pushed  on  the  state  level,  and  a  majority  of  states 
have  rejected  it. 

In  NCFA-s  opinion  Title  VI  unfairly  discriminates 
against  a  Hatted  creditor  class  and  deprives  consumers  of 
convenience.  He  urge  you  to  reject  It. 

TRUTH  IN  LEHOIHG 

Title  VII  of  S.  17Z0  contains  several  proposals  to 
amend  the  Truth  In  Lending  Act. 

Section  704  preempts  state  disclosure  laws  that  are 
■sitallar-  to  the  TILS  -to  the  extent  of  the  similarity'. 
He  support  the  complete  preemption  of  state  disclosure  laas 
but  we  do  not  believe  the  language  of  Section  704  adequately 
defines  or  delineates  which  state  requirements  oould  be 
superceded.   State  disclosure  lavs  which  are  'si«11lr  in 
purpose,  scope,  requlreMent,  or  content*  to  the  TILA  should 
be  preempted  in  their  entirety.   Partial  preemption  of  State 
laws  'to  the  extent  of  the  slailarity  with  TIIA  can  only 
lead  to  confusion  and  needless  litigation  as  well  as 
frequent  demands  on  the  Federal  Reserve  Board  for  interpre- 
tation. 

A  statutory  test  Of  •tl«11*rity  also  needs  further 
definition  before  it  can  be  used  by  the  Federal  Reserve 
Board  as  a  standard  for  preemption. 
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The  FRB  should  dtfine  by  regulation  the  preelsp  tests 
to  be  used  to  find  "similarity*  Just  as  It  has  done  In  de- 
fining "inconsistent-  state  Isws  under  the  existing  Section 
1111  of  the  TILA. 

He  also  urge  the  Coiniiiittee  to  delete  Subsection  (b) 
of  Section  7Q4  nhlch  allows  states  to  opt  out  of  the  TILA 
on  s  section  by  section  basis.   Instead  of  promoting 

have  the  opposite  effect  of  encouraging  longer  and  "ore 
repetitive  disclosures.   It  would  also  lead  to  continual 
pressure  on  both  the  Federal  Deserve  Board  and  state 
legislatures  for  action. 

If  the  FRG  has  the  authority  to  determine  which  state 
laws  are  similar  in  purpose,  scope,  requirement,  and  content 
to  the  TILA  there  is  no  need  to  give  the  states  the 
authority  to  enact  such  "similar*  legislation. 
Penalties 

NCFA  believes  the  expansion  of  the  existing  measure  of 
damages  In  class  action  cases  to  individual  cases  is 
Inappropriate.  Ue  believe  that  the  $5,000  penalty  provided 
<n  the  proposed  Section  705  is  excessive.   We  are  concerned 
that  the  term  "substantial  noncompliance"  has  no 
precedential  meaning  and  would  provide  no  guidance  to  a 
court  In  determing  the  amount  of  damages  to  be  BHarded. 
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He  suggest.  In  the  alteroative,  that  the  Truth  tn 
Lending  Act  be  aaended  to  provide  that  In  an  Individual 
action  the  aeasure  of  daaages  shall  be: 

).  any  actual  daaages  sustained  by  the  consuaer; 

2.  such  additional  aMount  as  the  court  aay  anard 
not  to  exceed  the  lesser  of  the  finance  charge 
or  SZ.OOO;  and 

3.  In  determining  the  amount  Of  such  additional 
award.  If  any,  the  court  shall  consider,  among 
other  relevant  factors,  the  amount  of  any  actual 
damages  aHsrded,  and  the  extent  to  which  the 
creditor's  failure  of  compliance  was  intentional. 

Extension  of  Effective  Date 

Section  706  of  S.  17Z0  extends  the  compliance  date  for 
the  Trust  in  Lending  Simplification  and  Reform  Act  an  addi- 
tional six  months.   Some  of  NCFA  member  companies  have  been 
reluctant  to  change  their  procedures  and  forms  to  phase  into 
the  1960  amendments  until  they  are  sure  what  those  require- 
ments are.   This  could  not  be  done  until  both  the  amended 
Regulation  1   and  the  FRB  Commentary  on  Regulation  2   were 
available.   Since  the  Commentary  was  not  completed  until 
October  13  of  this  year,  the  twelve  months  which  creditors 
expected  to  have  to  change  their  forms  and  procedures  was 
cut  in  half.   Me  support  the  amendment  to  reestablish  a  one 
year  phase  in  period. 
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INDUSTRIAL  BANKS  AS  HEHBERS  OF  FDIC 
S.  172)  wnuld  aerge  the  Insurance  funds  of  the  Federal 
Deposit  Insurance  Corporation,  the  Federal  Savings  and 
Loan  Insurance  Corporation,  and  the  National  Credit  Union 
Share  Insurance  Fund.   As  the  powers  of  federally  chartered 
or  federally  Insured  Institutions  becone  more  similar.  It  1s 
appropriate  to  consider  combining  the  federal  Insurance 
agencies  -  both  fron  the  standpoint  of  public  protection  and 
government  efficiency. 

At  the  same  time  consideration  should  be  given  to  the 
role  of  financial  institutions  other  than  commercial  banks. 
StLs  and  credit  unions,  which  hold  public  funds  but  which 
are  not  now  aeabers  of  any  federal  Insurance  fund.   I  am 
referring  to  those  depository  Institutions  known  as 
industrial  banks,  industrial  loan  companies  and  thrift  and 

These  state  chartered  and  state  regulated  organizations 

accepting  saving;  deposits  from  customers.   At  the  end  of 
1979  such  Institutions  held  deposits  of  over  %2   billion. 
These  Institutions  have  been  in  existence  since  1910,  when 
the  Fidelity  Savings  and  Trust  Company  of  NorfoU,  Virginia 
was  established  by  Arthur  J.  Horrls.   This  was  the  beginning 
of  Horris  Plan  companies  by  which  name  some  are  still  known, 
though  more  frequently  Institutions  of  this  type  are 
popularly  called  "industrials*  or  'thrift  and  loans.*   The 
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term  Mndustrl a1'  is  used  In  the  sense  that  the  savers  and 
the  borrowers  from  these  Institutions  were  orginally  indus- 
trial oorliers  -  It  is  not  used  in  the  sense  that  these 
institutions  make  industrial  loans.   Thrift  and  loans  on 
the  other  hand  should  not  be  confused  with  savings  and  loan; 
■hich  have  the  savings  deposit  feature,  but  whose  main 
lending  activities  are  confined  to  Mortgages.   The  important 
characteristics  of  industrials  are  that  they  extend 
consumer  credit  and  they  obtain  at  least  part  of  their 

The  passage  of  the  Financial  Institutions  Deregulation 
and  Monetary  Control  Act  of  1980  created  a  new  competitive 
environment  for  Industrials  as  well  as  other  financial  ins- 
titutions.  For  example,  StLs  were  given  new  powers  to 
compete  aith  industrials  in  the  field  of  consumer  lending, 
and  Hlth  the  phase  out  of  Reg.  Q,  the  rate  advantage  on 
deposits  that  industrials  were  allowed  under  state  laws, 
began  to  disappear.   The  Act  also  opens  up  the  possibility 

time  become  members  of  the  Federal  Reserve  System. 

The  level  of  protection  provided  by  the  federal 
Insurance  agencies  was  also  Increased  to  tlDO.OOO,  a  move 
that  puts  industrials  at  a  competitive  disadvantage  with 
institutions  that  are  ncmbers  of  the  federal  insurance 
agencies. 
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In  several  states  --  California,  Colorado,  HswaH, 
loaa,  Utah  --  Industrial  Bank  Savings  Guaranty  Corporations 
have  been  formed  In  recent  years.   These  Corporations  Here 
established  by  state  statutes  for  the  specific  purpose  of 
gjaranteeing  customer  deposits  in  industrial  banking  insti- 
tutions. Guarantees  under  these  statutes  orglnally  were 
t10,000  per  account  and  the  funds  to  provide  such  protectlor 

state. 

Deposit  guarantees  by  these  Corporations  helped  bring 
In  additional  deposits  to  these  industrials.   However,  as 

Increased  from  SlO,000  to  S40,000  and  then  to  S100,000, 
industrial  banks  became  less  attractive  to  potential 
depositors. 

In  an  effort  to  keep  pace  with  the  level  of  protection 
provided  to  depositors  in  competing  financial  Institutions, 
the  state  Guaranty  Corporations  have  raised  their  protectioi 
limits  as  FDIC  and  FSLIC  Units  have  gone  up. 

In  some  states  the  level  of  depositor  protection  has 
recently  been  reaised  to  140.000  per  account. 

The  effort  to  increase  depositor  protections  on  the 
state  level  has  not  however  kept  pace  with  changes  Made  in 
federal  insurance  agencies  and  industrials  have  therefore 
looked  to  these  federal  agencies  as  alternate  sources  of 
protection  for  their  depositors. 
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Under  existing  definitions  In  the  Federal  Deposit 
Insurance  Act  Membership  In  FOIC  as  a  vUbte  alternative  to 
state  Guaranty  funds  Is  limited  to  only  a  few  industrial 
banking  institutions.   Although  state  chartered  and  state 
supervised  many  Industrial  banks  and  Industrial  loan  com- 
panies do  not  fall  within  the  existing  definition  of  "state 
bank"  or  other  -banli"  contained  in  the  FOIA.   This  is  based 
in  large  part  on  the  historical  developnent  of  industrials 
and  coapetittve  considerations  in  the  Jurisdictions  in  which 
they  operate. 

For  example  In  Utah  industrials  are  known  as 
•industrial  loan  corporations"  or  "thrift  institutions" 
rather  than  "banks".   Conmercial  banks  have  resisted  efforts 
by  industrials  to  use  the  term  industrial  bank  even  though 
the  financial  services  they  render  to  the  public  are 
similar. 

In  other  states  restrictions  have  been  placed  on  the 
use  of  the  word  "deposit'  in  an  effort  to  distinguish  the 
savings  accounts  of  Industrial's  customers  from  that  of  More 
widely  known  depository  institutions.  These  are  known 
variously  as  certificates  of  deposit,  thrift  certificates  or 
Investment  certificates.   However,  they  are  considered  by 
the  customers  of  industrials  as  the  functional  equivalent 
of  "deposits". 

By  whatever  tern  these  instruments  or  accounts  are 
denominated  the  principal  consideration  is  the  safety  and 


oyGoot^Ic 


protection  ifforded  the  public's  runds.  While  this 
Committee  is  revieMing  the  desirability  of  merging  the  three 
federal  insurance  agencies  to  have  one  federal  InstruMentat- 
ity  protect  the  deposits  of  coMmerclal  banks  and  StLs  and 
the  shares  of  credit  unions,  the  deposits  of  industrial 
banks,  and  industrial  loan  companies  should  be  protected 
to  the  same  extent. 

He  urge  this  Committee  to  support  legislation  amending 
the  FOIA  to  include  Industrial  banks  and  industrial  loan 
companies  within  the  definition  of  financial  Institutions 
eligible  for  FDIC  membership  and  to  anend  the  definition  of 
■deposit*  to  include  certificates  of  deposit,  thrift  certi- 
ficates, investment  certificates,  or  other  depository 
instruments  whether  or  not  they  are  specifically  denominated 

He  appreciate  the  opportunity  to  appear  before  this 
Committee  to  present  our  vieiis  on  5.  M20   and  S.  1721. 

The  Chairman.  Mr.  Schober? 

MILTON  SCHOBER,  CREDIT  COUNSEL,  AMERICAN  RETAIL 
FEDERATION 

Mr.  Schober.  Mr.  ChEiirman,  I  am  Milton  Schober,  representing 
the  American  Retail  Federation  for  which  I  serve  as  specisil  credit 
counsel.  We  have  submitted  a  full  statement  of  our  views,  and  we 
ask  that  it  be  made  a  part  of  the  hearing  record. 

For  reasons  set  out  in  that  statement,  I  am  limiting  my  oral 
comments  today  to  those  provisions  of  the  Truth-In-Lending  Act 
that  are  of  interest  to  the  retail  industi?- 

First,  with  respect  to  State  laws,  ARr  endorses  the  thrust  of  the 
proposed  revision  of  section  111(a)  of  the  Truth-In-Lending  Act.  We 
feel  that  it  is  intended  to  preempt  the  State  laws  that  impoae 
disclosure  or  substantive  requirements  that  differ  from  those  or  the 
federal  act. 

PROBLEM   WFFH   LANGUAGE  INTERPRETATION 

We  are  concerned,  however,  that  the  lemguage  in  that  section 
will  not  accomplish  that  result.  We  feel  that  a  court  may  construe 
that  language  as  not  preempting  State  laws  that  impose  discloeure 
requirements  that  are  supplementary  to,  but  not  similar  to  or 
required  by,  the  Federal  statute. 

61  order  to  forestall  any  such  unfortunate  interpretation  by  the 
■ourts,  we  have  recommended  language  in  our  full  statement  sub- 

itted  for  the  record,  that  would  eunend  the  first  sentence  of 

Aion  111(a)  to  provide  that  Federal  law  supersedes  State  law  to 
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tlie  extoit  that  any  State  law  imposes  requirements  that  are  differ- 
ent from  or  in  addition  to  those  imposed  by  the  Truth-In-Lending 
Act. 

ASF,  however,  opposes  proposed  new  section  111(b)  that  would 
permit  States  to  opt  out  of  truth  in  lending.  Our  opposition  is 
threefold. 

First,  such  a  provision  is  a  vehicle,  we  believe,  for  destroying  the 
uniformity  of  disclosure  and  terminolc^y  with  which  consumeis 
have  now  become  familiar  imd  upon  which  creditors  now  depend 
for  compliance.  In  short,  it  is  a  vehicle  that  could  be  used  to  impair 
seriously  the  educational  function  of  truth  in  lending  if  States 
should  choose  to  opt  out. 

Our  second  basis  of  opposition  is  that  it  seems  incompatible  with 
the  provisions  of  title  IV  of  S.  1720  that  would  preempt  State  rates 
ceilings  on  consumer  credit.  The  States  might  use  the  opt-out  provi- 
sions to  repeal  the  mandatory  disclosure  of  the  annual  percentage 
rate. 

If  competition  is  to  be  relied  upon  to  control  the  rates  of  the 
finance  chaige — and  we  in  the  retail  industry  believe  it  will  serve 
well  in  that  capacity— at  a  bare  minimum,  the  rates  of  finance 
charge  must  be  disclosed  using  a  common  yardstick,  the  annual 
percentage  rate,  so  that  consumers  acroes  the  Nation  will  know 
that  there  is  comparability  of  rates  across  ell  lines  of  credit. 

Finally,  we  believe  that  the  ability  of  States  to  opt  out  could 
result  in  massive  operating  problems  for  retailers  and,  indeed  for 
all  creditors  who  operate  across  State  lines.  Uniformity  of  disclo- 
sures is  the  key  to  efficiency  and  to  effective  cost  control  in  credit 
operations.  If  a  State  should  elect  to  opt  out  of  tmth-in-lending,  it 
might  require  entirely  different  disclosures  substantively,  entirely 
different  terminolt^,  from  those  required  by  Federal  statute,  re- 
quiring retailers  and  other  creditors  who  operate  in  those  States  to 
adopt  totally  different  disclosure  formats  and  totally  different  dis- 
closure terminol(^y  for  operations  in  that  State. 

For  that  reason,  we  would  urge  that  proposed  section  111(b)  be 
scrapped  in  its  entirety. 

With  respect  to  civil  penalties,  we  endorse  the  purpose  of  section 
705,  that  is,  eliminating  automatic  minimum  civil  penalties  for 
violations  of  truth  in  lending.  We  feel  this  will  go  a  long  way 
toward  eliminating  hypertechnical  civil  litigation  that  neither  al- 
lied nor  demonstrated  actual  damages.  If  automatic  civil  penalties 
are  eliminated,  we  would  not  oppose  raising  the  maximum  rea>v- 
ery  in  individual  actions  to  $5,0(K). 

However,  we  must  oppose  the  requirement  of  substantial  non- 
compliance. Like  Mr.  E>vEm8  just  said,  we  Ijelieve  it  would  impose 
on  tiie  plaintiff,  as  the  basis  for  recovery,  the  burden  of  proving 
that  a  defendant  creditor  had  committed  violations  involving  a 
substantial  number  of  other  consumers,  thus  opening  every  truth- 
in-lending  suit  filed  as  an  individual  action  to  massive  discovery. 
That  interpretation  appears  to  be  particularly  Hkely  inasmuch  as 
the  language  of  that  section  directs  the  court  to  consider,  even  in 
an  individual  action,  the  frequency  and  persistence  of  failures  of 
compliance  by  the  creditor  and  the  number  of  persons  Eidversely 
affected. 
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As  the  Truth-in-Lending  Act  now  stands,  a  court  may  consider 
these  factors  only  in  a  class  action  proceeding.  Individiud  actions 
are  judged  strictly  on  the  basis  of  the  transaction  between  the 
creditor  and  the  consumer.  We  believe  this  to  be  a  reasonable 
approach,  and  for  that  reason,  we  strongly  urge  that  the  committee 
delete  eiII  reference  to  substantial  noncompliance  and  limit  the 
court's  consideration  of  other  violations  by  the  creditor  to  class 
action  proceedings. 

In  lieu  of  the  substantial  noncompliance  test,  we  recommend  a 
further  limiting  of  the  provisions  of  the  Eict  that  would  be  subject 
to  civil  penalties,  as  described  in  our  full  statement  for  the  record. 

With  regard  to  the  extension  of  the  mandatory  compliance  dates 
for  the  1980  truth-in-lending  simplification  amendments,  we  en- 
dorse the  6-month  extension.  We  believe,  however,  for  reasons  set 
out  in  our  full  statement,  6  months  may  not  be  a  sufficient  amount 
of  time  to  permit  small  merchants  to  revise  forms  and  procedures 
to  comply  with  the  amended  act. 

We  would  urge  the  committee  to  postpone  the  mandatory  effec- 
tive date  of  simplification  for  1  year  and  during  that  time  take 
another  hard  look  at  really  simplifying  this  complex  statute. 

"open-end  credit" 

We  believe  that  one  provision  in  particular  should  be  amended. 
We  respectfully  direct  the  committee  s  attention  to  the  definition  of 
"open-end  credit,"  section  103(i)  of  the  Truth-in-Lending  Act,  as 
amended  by  the  simplification  act.  That  section  requires  that,  in 
order  for  a  plan  to  be  considered  open-end  credit,  a  creditor  must 
"reasonably  contemplate  repeated  trtmsactions."  Such  a  provision 
injects  a  highly  speculative  standard — that  is,  what  a  creditor  con- 
templates, what  is  in  a  creditor's  mind — into  an  otherwise  objec> 
tive,  although  complex,  statute.  It  leaves  utterly  in  limbo  the  dis- 
closure requirements  for  the  merchant  who  offers  only  limited 
merchandise  lines — for  example,  m^'or  appliance  dealers — inas- 
much as  it  is  an  open  question  of  whether  that  merchant  can 
reasonably  contemplate  that  a  given  consumer  will  buy  a  second 
refrigerator  or  a  kitchen  range  on  credit. 

I  should  say  parenthetically  here  that  kitchen  ranges  and  refrig- 
erators are  not  replaced  nearly  so  often  as  automobiles — 10,  15,  or 
20  years — you  hope  that  it  will  last  that  long.  Such  a  product  is  not 
something  that  is  sold  frequently,  and  the  revised  definition  leaves 
the  limited-merchandise  merchant  in  complete  limbo.  But  these 
merchants  are  forced  to  offer  open-end  credit  in  order  to  compete 
with  the  general  msirket  retailers  that  also  offer  major  appliances 
on  their  open-end  credit  plans.  It  is  really  a  Catch  22  situation,  and 
we  would  urge  this  committee  to  amend  the  definition  of  "open-end 
credit"  to  read  as  it  did  in  the  original  Truth-in-Lending  Act. 

Mr.  Chairman,  thank  you  for  this  opportunity.  I  will  try  to 
answer  any  questions  you  may  have. 

(The  complete  statement  follows:] 
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STATEMENT  OF 

MIITON  W.  SCHOBER 

REPRESENTING  THE 

AMERICAN  RETAIL  FEDERATION 

Mr.  Chairman,  and  distinguished  members  of  the  Committes 
on  Banking,  Housing,  and  Urban  Affairs,  I  am  Hilton  H.  Schober, 
and  I  am  appearing  today  on  behalf  of  the  American  Retail 
Federation  (ARF)  for  whom  I  act  as  special  credit  counsel. 
ARF  la  delighted  to  have  this  opportunity  to  discuss  those 
issues  raised  by  &.1720  that  are  of  concern  to  the  retail 
industry. 

Membership  In  ARF  consists  of  33  national  retail  trade 
associations,  50  state  retail  associations,  the  Greater  Hashlngtoa 
Board  of  Trade,  as  well  as  corporate  members.   Through  its  members, 
ARF  represents  more  than  one  million  retail  establishments. 

Titles  I,  II,  III,  V,  and  vi  of  S.1730  relate  exclusively 

to  financial  institutions  and  their  related  entitles  and,  for 
that  reason,  are  of  no  direct  concern  to  retailers.  -Similarly, 
Sections  701,  702,  70B  and  709  of  Title  Vll  apply  exclusively 
to  financial  institutions  and  are  outside  the  scope  of  ARF's 
immediate  concerns. 

Title  IV,  relating  to  federal  preemption  of  state  rate 
ceilings,  is  of  vital  interest  to  retailers,  because  the 
majority  of  them  represented  through  ARF  offer  or  extend 
consumer  credit  in  some  form.  ARF  has  already  made  its  views 
known  on  this  subject,  however,  through  Its  witness  at  the 
May  IB,  1931  Oversight  hearings  on  financial  regulation  and  Its 
statement  for  the  record  filed  in  connection  with  the  July  9 
and  15,  1981  hearings  on  S.1406,  the  Credit  Deregulation  and 


oyGoot^Ic 


168 

Availability  Act  of  1981.   Inasmuch  as  Title  IV  of  S.1720  is 
identical  to  S.1406  in  all  substantive  respects,  we  have 
annexed  to  this  statement  a  copy  of  our  statement  for  the 
record  on  S.1406,  together  with  a  supplementary  comment,  and 
aak  that  they  be  made  a  part  of  this  hearing  record.*  He  do 
not  intend,  however,  to  present  orally  our  views  on  rate 
ceiling  preepption. 

Thus,  our  statement  today  is  limited  to  Sections  703  through 
707  of  Title  VII,  all  of  which  relate  to  the  Truth  in  Lending 
Act. 

As  already  noted,  the  majority  of  retailers  represented 
through  ARF  offer  or  extend  consumer  credit  in  some  form  and, 
for  that  reason,  are  subject  to  the  provisions  of  the  Truth  in 
Lending  Act.   They  are  vitally  interested,  therefore,  in  all 
amendments  to  the  Truth  in  Lending  Act,  and  they  are  particularly 
interested  in  those  that  affect  such  fundamental  matters  as 
the  mandatory  effective  date  of  the  1980  Simplification  Amend- 
ments, the  preemption  of  state  disclosure  laws,  and  the  structure 
of  civil  penalties  for  violations.   Our  statement  today,  there- 
fore, will  address  these  areas  of  concern. 

Definition  of  "Creditor".   Section  703  of  S.1720  would  revise 
the  definition  of  "creditor"  in  the  Truth  in  Lending  Act  to  delete 
reference  to,  and  coverage  of,  arrangers  of  consumer  credit.   Al- 
though retailers  are  themselves  "creditors"  and  not  "arrangers," 
and  for  that  reason  are  not  directly  affected  by  this  proposed 
amendment,  we  endorse  it  as  a  commendable  example  of  needed 

*  Editor's  Note:   This  testimony  cannot  be  reprinted.   See  hearinos 
before  the  Subconwii ttee  on  Financial    Institutions  of  the  Comnittee  on 
Banking,  Housing  and  Jrban  affair?  on  the  Credit  Deregulation  and 
Availability  Act  of  1981.  held  July  9,   15  and  21.  1981    [Publication 
No.  97-30)  at  page  639. 
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further  simplification  of  Truth  in  Lending. 

Relation  to  State  Law.   ART  endorses  with  enthusiasm  the 
intended  result  o£  the  proposed  revision  of  Section  111(a)  of 
the  Truth  in  Lending  Act.   Section  704  of  the  bill,  which  amends 
Section  111(a),  is  intended  to  preempt  state  laws  that  impose  dis- 
closure and/or  substantive  requirements  that  differ  from  those 
required  by  the  federal  Truth  in  Lending  Act.   He  are  concerned, 
however,  that  the  proposed  language  may  not  accomplish  that  result. 

The  first  sentence  of  the  proposed  revision  to  Section 
111 Ca) (1)  states  that  the  Truth  in  Lending  Act  'supercedes* 
any  similar  state  law,  but  only  'to  the  extent  of  the  similarity* 
with  the  federal  statute.   We  are  concerned  that  a  court  may 
construe  this  as  not  superceding  state  laws  that  Impose  dis- 
closure requirements  that  are  supplementary  to.  but  not  similar 
to  or  required  by,  the  federal  statute.   In  order  to  forestall 
any  such  unfortunate  interpretation,  ARF  recommends  that  the  first 
sentence  of  proposed  Section  111(a)  (1)  be  revised  to  read  as 

'Except  as  otherwise  provided  in  this  section, 
this  title  supercedes  any  State  law  that  is 
similar  in  purpose,  scope,  requirement,  or 
content  to  this  title,  to  the  extent  such  law 
imposes  requirements  different  from,  or  in 
addition  to,  those  imposed  by  this  title.' 

The  foregoing  language  clearly  would  annul  both  inconsistent 
and  additional  requirements,  while  leaving  intact  those  pro- 
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3  of  State  law  affording  consumer  protections  c 
other  requirements  unrelated  to  disclosure,  advertising,  credit 
billing  practices,  consumer  lease  liability,  and  rescission. 

Although  ART  supports  the  broader  preemption  provisions 
that  we  think  were  intended  by  proposed  revised  Section  111(a), 
we  oppose  with  equal  vigor  the  provisions  of  proposed  revised 
Section  lllCbJ  that  would  permit  states  to  opt  out  of  Truth  in 
Lending  coverage.   Our  opposition  is  three-fold:  first,  such  a 
provision  is  a  vehicle  for  destroying  the  uniformity  of  disclosurtt 
and  terminology  with  which  consumers  now  have  t)ecome  familiar 
and  upon  which  creditors  now  rely  for  compliance  with  the  law.   It 
ie  an  open  invitation  for  states  to  go  back  to  requiring  such 
disclosures  as  add-on  or  discount  rates  of  finance  charge, 
service  charges  and  similar  fees  using  terminology  other  than 
"finance  charge,"  and  any  number  of  other  pre-Truth  in  Lending 
terms.   In  short,  the  educational  function  of  Truth  in  Lending 
would  be  seriously  in^aired  if  states  should  elect  to  revert 
to  their  old  disclosure  requirements. 

Second,  it  seems  to  us  that  a  repeal  of  state  rate  ceilings 
Cas  proposed  in  Title  IV  of  5.1720)  is  incompatable  with  a  pro- 
vision that  might  be  used  in  some  states  to  repeal  mandatory 
disclosure  of  the  annual  percentage  rate.   If  competition  is  to 
be  relied  upon  to  control  rates  of  finance  charge  —  and  we 
believe  that  competition  will  be  effective  in  this  regard  —  at 
a  bare  minimum  rates  of  finance  charge  must  be  disclosed  using 
a  common  yardstick  (the  annual  percentage  rate),  so  that  all 
consumers  can  look  at  the  disclosed  rate  and  know  that  it  is 
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coiq>4rable  across  the  boacd.   nie  state  opt  out  pcoviaion  would 
seriously  jeopardize  the  ability  of  coapetition  to  regulate  the 
>arket  place  far  rates  of  finance  charge,  because  it  would  under- 
mine such  ccaparability. 

Finally,  such  a   provision  could  result  i.-.  maSE^ve  operating 
probleos  for  retailers  and  other  creditors  that  operate  across 
state  lines.   Dniforaity  of  disclosures  is  the  key  to  operatinq 
efficiency  and  effective  cost  control  in  credit  operations.   That 
is  the  very  basis  for  our  support  of  the  broad  preec^tion  pro- 
visions as  contemplated  by  proposed  revised  Section  111(a)  —  the 
el JMl nation  of  supplensntal  disclosure  rcguirenents  that  vary  from 
state  to  state.   The  state  opt  out  provision  could  result  In 
nullifying  the  efficiencies  that  will  result  from  broader  pre- 
emption provisions. 

If  a  state  should  elect  to  avail  itself  of  the  opt  out  pro- 
vision, it  niight  require  entirely  different  disclosures  and  termi- 
nology from  those  prescribed  in  the  federal  statute,  thus  requiring 
retailers  and  other  creditors  operating  in  that  state  to  adc^t 
totally  different  disclosure  format  and  terminology  for  customers 
in  that  state.   Coo^jliance  with  such  a  requirement  would  be, 
indeed,  costly  and,  we  submit,  counterproductive. 


Thus,  ARF  urges  that  the  opt 
revised  Sectiun  111(b)  be  scrapped  in  theii 
the  federal  disclosure  requirements  be  and 
land.  In  the  alternative,  again  at  a  bare 
are  going  to  be  permitted  to  obtain  exeunt: 


provisions  of  proposed 
their  entirety  and  that 


f  states 
from  federal  law. 
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the  "substantially  similar"  requireirents  test  of  Sections  123, 
171(b),  and  186(b)  of  the  present  act  should  be  retained. 

Civil  Liability.   ARF  endorses  with  enthusiasm  the  proposal 
in  Section  705  of  S.1720  to  eliminate  automatic  miniraum  civil 
penalties  for  violations  of  Truth  in  Lending.   He  feel  that  such 
a  change  will  go  a  long  way  toward  eliminating  hyper technical  suits 
under  the  act  that  neither  allsge  nor  involve  actual  damages. 

And  while  we  also  subscribe  to  the  proposition  that  civil 
liability  should  accrue  only  in  the  event  of  "substantial  non- 
ccmpliance"  with  the  act,  we  fear  that  a   court  would  construe 
such  a  test  as  imposing  on  any  plaintiff  as  a  basis  of  recovery 
the  burden  of  proving  that  the  defendant  creditor  had  committed 
violations  involving  a  "substantial"  number  of  other  consumers, 
thus  opending  every  Truth  in  Lending  suit  to  massive  discovery. 
Such  an  interpretation  appears  to  be  particularly  likely,  inas- 
much as  proposed  revised  Section  130(a)(2)  directs  courts  to  con- 
sider, among  other  factors,  in  both  individual  and  class  actions, 
"the  frequency  and  persistence  of  failures  of  compliance  by  the 
creditor  [and]  the  number  of  persons  adversely  affected." 

As  the  Truth  in  Lending  Act  now  stands,  a  court  must  con- 
sider these  factors  only  in  a  class  action  proceeding;  individual 
actions  are  judged  strictly  on  the  basis  of  the  transaction  between 
the  creditor  and  the  consumer.   However,  with  a  "substantial  non- 
compliance' standard,  coupled  with  the  court's  required  consid- 
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1  of  failures  by  the  creditor  to  coMply  with  Truth  in 
Lending  in  transactions  with  other  consuaers,  the  cost  to  creditors 
of  litigating  Truth  in  Lending  claims  is  very  likely  to  escalate 
draaatically.   Thus,  we  strongly  urge  that  the  COBBittee  delete 
in  its  entirety  the  reference  to  'substantial  noncompliance' 
and  lifflit  the  court's  consideration  of  other  violations  by 
the  creditor  to  class  actions. 

In  lieu  of  the  'substantial  noncmnpl lance'  test,  we  recomnend 
a  further  limiting  of  the  provisions  of  the  act  that  would  be  sub- 
ject to  civil  penalties.   As  noted  in  our  statement  of  Nay  18,  1981 
at  the  oversight  hearings  on  financial  regulation,  we  urri'  the 
Committee  to  limit  civil  penalties  for  violation  of  the  open  end 
credit  provisions  of  the  Truth  in  Lending  Act  to  the  following 
disclosures: 

Initial  disclosures: 

•  The  free  ride  period  (S127U](1)] 

•  The  periodic  rate  (s)  and  corresponding  annual  per^ontage 
rate  Is)  ($127  (a)  (4)) 

•  The  security  interest  (§127  (a)  (6)) 

•  The  statement  of  billing  error  rights  (S127(a)n)) 
Periodic  Statement  Disclosures! 

•  The  amount  of  the  finance  charge  (5127(b)(4)) 

•  The  actual  annucil  percentage  rate  assessed  during  the 
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billing  cyclo  (S226.7  {bH61 ) 

•  The  free  ride  period  (S127(b)(9l) 

•  The  address  for  receipt  of  billing  inquiries 
tS127(b)(10)) 

By  way  of  summdry  of  our  views  on  civil  penalties,  we 
support  the  elimination  of  automatic  minimum  penalties;  we 
do  not  oppose  raising  the  maximum  recovery  to  $5,000  if  the 
automatic  minimum  recovery  is  eliminated:  and  we  favor  limiting 
a  court's  consideration  of  transactions  with  nonplaintiff  con- 
sumers to  class  action  proceedings. 

Extension  of  Mandatory  Effective  Date  of  Truth  in 
Lending  Simplification.   ABP  endorses  the  proposed  six-month 
extension  of  the  effective  date  of  the  Truth  in  Lending 
Simplification  amendments  enacted  in  1980.   He  believe,  how- 
ever, that  six  months  may  not  be  a  sufficient  amount  of  time  to 
permit  the  small  merchants  of  this  nation,  moat  of  whom  do  not 
have  access  to  counsel  specializing  in  consumer  credit  matters, 
to  revise  forms  and  procedures  to  comply  with  the  amended  act. 
Thus,  we  would  urge  the  Committee  to  consider  a  one-year  extension. 

The  Truth  in  Lending  Simplification  and  Reform  Act  not- 
withstanding, the  Truth  in  Lending  Act  remains  one  of  the  most 
complex  pieces  of  consumer  protection  legislation  on  the  federal 
statute  books  today.   Particularly  with  respect  to  closed  end 
credit,  the  requirements  of  revised  Regulation  Z  are  more  com- 
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plex  than  they  were  under  the  "unsiropllfied" 
certain  disclosures  mu8t  be  in  the  'federal  b 
placed  In  Chat  box  or  may  be  made  elsewhere; 


For  exanqile, 
others  may  be 
still  others 


must  not  be  in  the  federal  box.   Required  tc>rminology  has  been 
somewhat  revised,  and  now  certain  terms  must  be  accompanied  by 
descriptive  explanatory  phrases.   We  would  urge,  therefore,  that 
creditors  be  given  until  April  1,  1983  to  comply  with  these  vastly 
changed  requirements. 

Conclusion.   We  are  gratified  that  the  Committee  is  taking 
another  look  at  Truth  in  Lending.   We  believe,  however,  that  the 
amendments  proposed  in  S.1720  do  not  go  nearly  far  enough  toward 
real  simplification.   We  would  urge,  therefore,  that  the  Com- 
■nittee  postpone  the  mandatory  effective  date  of  the  Simplification 
Act,  as  noted  above,  for  one  year  and  during  that  time  take  another 
hard  look  at  really  simplifying  this  complex  statute. 

We  believe  that  one  provision,  in  particular,  should  be 
amended;  we  respectfully  direct  the  Committee's  attention  to  the 
definition  of  "open  end  credit"  in  Section  103(1),  as  amended  by 
the  Simplification  Act.   As  amended,  that  section  require';  that, 
in  order  for  a  plan  to  be  considered  open  end  credit,  the 
creditor  'reasonably  contemplates  repeated  transactions."   Thus, 
this  provision  injects  a  highly  subjective  standard  (i.e.,  what 
a  creditor  contemplates)  into  an  otherwise  objective,  although 
complex,  statute.   It  leaves  in  limbo  the  merchant  who  offers 
only  limited  merchandise  lines  (e.g.,  major  appliance  dealers), 
:   it  is  an  open  question  whether  such  a  merchant 
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can  "reasonably  contemplate"  that  a  given  consumer  will  buy 
a  sacond  refriQerator  or  kitchen  range  on  credit.   Vet,  these 
merchants  are  forced  to  offer  open  end  credit  plana  in  order 
to  compete  with  general  market  retailers  that  also  offer 
major  appliances  for  sale  on  their  open  end  credit  plans.   It 
is  really  a  "catch  22*  situation,  and  we  urge  this  Coranittee 
to  amend  the  definition  of  open  end  credit  so  that  it  reads 
as  it  did  in  the  original  Truth  In  Lending  Act. 

ftBF  appreciates  this  opportunity  to  present  its  views;  I 
will  attempt  to  answer  any  questions  you  may  have.   If  I  do  not 
have  answers  today,  I  will  try  to  supply  them  in  writing  Cor 
the  record.   Thank  you. 
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SUPPLGHEHTAL  STATEMENT 

FOR  THE  RECORD 

ON 

TITLE  IV,  S.1720 

FILED  ON  BEHALF  OF  THE 

AMERICAN  RETAIL  FEDERATION 

As  drafted,  the  transition  provisions  of  proposed  new 
S533(b]{2HD]  applicable  to  open  end  credit  plans  vould  limit 
the  scope  of  that  subparagraph  to  credit  extended  under  such 
a  plan  in  accordance  with  an  agreement  entered  into  during 
the  federal  preemptive  period.   That  is,  it  would  limit  the 
18-month  transition  provisions  to  only  those  accounts  established 
between  the  effective  date  of  the  federal  act  and  the  effective 
date  of  the  State  law  or  certification  rejecting  the  federal 
preemption.   Such  a  limitation  is  both  inequitable  and  oper- 
ationally infeasible. 

It  is  inequitable,  because  it  may  be  read  to  exclude  from 
ules  the  hundreds  of  millions  of  retail  open 
existence  on  the  effective  date  of  Credit  De- 
regulation and  Availability  Act  of  19B1.   It  is  infeasible, 
because  it  would  create  operational  problems  that  would  out- 
weigh the  benefits  of  a  transition  rule.   If  a  state  should 
reject  the  federal  preemption,  a  retailer  —  indeed,  any  creditor 
with  open  end  credit  accounts  already  on  the  books  —  would  be 
forced  either  (1)  to  forego  the  transition  provisions  with 
respect  to  all  accounts;  or  (2)  to  segregate  the  accounts  set 
up  during  the  federal  preemptive  period,  apply  the  transition 
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rules  to  them,  and  immediately  change  the  rate  applied  to  the 
remaining  pre-existing  accounts.   Such  a  result  appears  to  be 
.  at  odds  with  the  purpose  of  transitional  relief  for  open  end 
credit. 

Accordingly,  the  American  Betail  Federation  (ARF)  recommends 
that  the  lead-in  phraseology  of  pcoposed  S533 (bl  (2)  ID)  be  re- 
vised to  read  as  follows: 

'IB  axtended  during  that  period  in  accordance 
with  an  agreement  that  contemplates  future.  .  .* 

The  section-by-section  analysis  of  proposed  S533  is  in 
need  of  a  confonning  change.   It  refers  to  "credit  cards 
(issued).  .  .during  the  preemption  period,"  and  for  reasons 
stated  above,  ARF  urges  that  the  transition  previsions  not  be 
limited  to  accounts  established  during  that  period.   Moreover, 
the  Federation  urges  that  the  section-by-section  analysis  be 
revised  to  conform  to  the  text  of  the  proposed  statute;  that  is, 
that  It  refer  to  all  open  end  credit  accounts,  not  just  those 
for  which  a  credit  card  has  been  issued. 

ARF  recoiNMnds ,  therefore,  that  the  sixth  sentence  of  the 
paragraph  in  the  soction-by-section  analysis  relating  to  SS33 
be  revised  to  read  as  follows: 

"This  provision  will  allow  for  an  orderly 
transition  for  creditors  who  have  extended 
oncn-end  credit  under  terms  and  conditions 
permitted  during)  the  preemption  period,  thus 
permitting  them  the  tin»  necessary  to  modify 

ns  or  eliminate  such  programs  as  may 
iired  by  the  reimposition  of  usury  ceilings." 
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llie  Chairman.  Thank  you,  Mr.  Schober. 
Mr.  St.  George. 

NICHOLAS  ST.  GEORGE,  TASK  FORCE  ON  CREATIVE  FINANCE 

FOR  HANUFACIURED  HOUSING,  ACCOMPANIED  BY  RICHARD 

PEYSTER,  ESQ. 

Mr.  St.  Geobgb.  Thank  you,  Mr.  Chairman. 

My  name  is  Nicholas  St.  Geoive,  president  euid  chief  executive 
officer  of  Oakwood  Homes  Corp.  of  Greensboro,  N.C. 

I  am  before  you  today  to  address  the  committee  on  behalf  of  the 
Task  Force  of  Creative  Finance  for  Manufactured  Housing;.  Accom- 
pa^ing  me  is  Mr.  Richard  Peyster,  counsel  for  the  task  force. 

The  task  force  has  already  submitted  its  statement  for  the 
record.  I'll  summarize  those  remarks  for  the  committee. 

Before  I  discuss  the  task  force's  views  on  S.  1703  and  S.  1720,  I'd 
just  like  to  take  a  few  minutes  to  describe  the  task  force,  who  we 
are  and  why  we  came  into  existence. 

About  6  months  ago  a  cross-section  of  the  manufeictured  housing 
industry,  representing  manufacturers,  lenders,  retailers,  and  trade 
associations,  created  the  Task  Force  on  Creative  Financing  for 
Manufactured  Housing.  Its  members  include  the  Manufachired 
Housing  Institute,  the  Texas  Manufactured  Housing  Association, 
the  Western  Manufactured  Housing  Institute,  Borg- Warner  Accept- 
ance Corp.,  Barclaj^  American  Corp.,  C.I.'T.  Financial  Services, 
Citicorp  Acceptance  Corp.,  Fleetwood  Enterprises  Inc.,  General 
Electric  Credit,  Greentree  Acceptance  Inc.,  and  Security  Pacific 
National  Bank. 

Hie  task  force  was  created  for  the  sole  purpose  of  bringing 
manufactured  housing  on  par  with  manv  of  the  site-built  home- 
financing  mechanisms  emerging  out  of  the  current  home  lending 
revolution  and  to  remove  the  obstacles  which  confront  nonfederally 
r«rulated  manufactured  housing  lenders. 

Specifically,  our  mission,  is  to  fully  extend  to  the  buyers  of 
manufactured  homes,  the  same  range  of  financing  innovations  and 
options  currently  being  developed  for  purchasers  of  site-built 
homes. 

It  is  our  fear,  Mr.  Chairmfm,  that  unless  credit  opportunities  and 
financial  instruments  for  manufactured  homes  keep  pace  with  site- 
built  housing  finance,  our  industry  and  the  potential  consumers  of 
our  product  will  be  ultimately  cut  o^  from  the  supply  of  home 
credit. 

As  you  know,  Mr.  Chairman,  manufactured  housing  has  reached 
unprecedented  prominemce  in  our  Nation's  housing  market,  due  in 
laige  part  to  the  efforts  of  this  very  conmiittee,  for  which  the 
industry  is  sincerely  grateful. 

Manufactured  home  sales  account  for  approximately  one-fourth 
of  all  new  home  sales  in  the  country  and  in  many  areas  constitute 
the  only  form  of  affordable  home  ownership. 

Today  manufactured  housing  constitutes  the  vast  mfyority  of  all 
homes  under  $50,000.  More  importantly,  manfactured  bousing  has 
become  a  viable  answer  to  the  housing  needs  of  many  families  of 
modest  income,  particularly  first-time  homebuvers  and  the  elder];r. 

Congress,  and  this  committee  in  particular,  nas  increasingly  ri 
ognized  the  benefits  of  manufactured  housing  as  demonstrated' 
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the  enactment  of  l^islation  in  the  Housing  find  Conununit?  Devel- 
opment Act  of  1974,  which  provided  that  all  manufactured  homes 
would  conform  to  a  single  construction  and  safety  code. 

Since  that  leuidmark  legislation,  Congress  hfis  steadily  expemded 
the  range  of  loan  insurance  and  subsidy  programs  available  to 
mamufactured  housing.  In  the  Housing  and  Community  Develop- 
ment Act  of  1980,  (5>ngress  certified  the  permanent  and  valid 
nature  of  this  important  housing  resource  by  mandating  the  name 
change  from  "mobil  home"  to  "mfinufacturea  housing." 

In  that  same  year.  Congress  included  manufacturing  housing 
loans  within  section  501  of  the  residentieil  home  loan  usury  pre- 
emption provisions  of  the  Depository  Institutions  Deregulation  and 
Monetary  Control  Act.  The  usury  preemption  provision  kept  open 
the  flow  of  funds  to  manufactured  housing  durine  this  recent 
period  of  high  int«rest  rates.  But,  unfortunately,  Mr.  Chairman, 
interest  rates  have  continued  to  climb  and  lenders  have  increasing- 
ly turned  to  adjustable  rate  financing  instruments  to  protect  them- 
selves against  further  interest  rate  volatility. 

PROVIDE  FXEXIBLE   FINANCING  TOOLS 

Now,  we,  as  representatives  of  the  manufactured  housing  indus- 
try, come  before  this  committee  to  ask  for  the  next  critical  step  in 
bringing  our  aifordable  housing  product  to  the  American  home- 
buyer — that  is,  the  ability  to  provide  manufactured  housing  lenders 
and  buyers  with  the  same  flexible  fineuicing  tools,  specifically  ad- 
justable rate  lending,  recently  made  available  to  federally  char- 
tered lenders  by  the  bank  board,  the  Comptroller  of  the  Ciurency, 
and  the  Credit  Union  Administration  through  legislative  authority 
to  preempt  State  laws  granted  by  the  Congress. 

We  can  achieve  this  parity  for  manufactured  housing  by  adding 
a  clarifying  amendment  to  ^e  usury  preemption  provision  in  sec- 
tion 501(c)  of  the  Depository  Institutions  Deregulation  and  Mone- 
tary Control  Act.  This  amendment  would  make  clear  that  the  act  is 
intended  to  preempt  all  State  laws  that  prohibit  or  restrict  adjust- 
able late  lending  for  manufactured  homes. 

An  additional  preemption  of  State  laws  and  court  rulings  that 
prohibit  the  enforcement  of  due-on-sale  provisions  for  manufac- 
tured housing  finance  agreements  have  t^n  proposed  in  section 
141  of  Senate  bill  1720.  However,  this  provision  should  be  amended 
to  remain  consistent  with  the  existing  definition  of  "eligible  credi- 
tors" in  section  501.  These  amendments  would  furnish  manufac- 
tured housing  with  the  tools  we  need  to  compete  for  the  limited 
pool  of  funds  available  for  housing  finance. 

The  task  force  recognizes  that  to  compete  with  site-built  housinf 
and  gain  access  to  the  important  secondary  markets,  manufactured 
housing  loans,  whether  secured  by  real  or  personal  property,  must 
be  available  on  comparable  terms  with  site-built  housing. 

A  lai^e  portion  of  all  funds  for  manufactured  housing  finance 
are  still  derived  from  nonfederally  chartered  lenders.  These  lenders 
are  subject  to  a  vast  array  of  State  law  prohibitions  and  restric- 
tions which  prevent  or  impede  adjustable  rate  lending  for  manufac- 
tured housing. 

The  task  force  has  conducted  a  survey  of  these  laws,  which  is 
i  fully  discussed  in  our  written  statement,  to  identify  the  var- 
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ious  manufactured  home  lending  impedunents  and  ambiguities  in 
30  State  codes. 

Please  bear  in  mind  that  the  codes  in  question  are  State  consum- 
er credit  codes,  adopted  years  ago,  with  no  contemplation  of  today's 
manufactured  housing  nnzince  needs.  These  codes  were  primarily 
aimed  at  reflating  shorter  term  consumer  credit  sales  and  do  not 
accommodate  the  long-term,  higher  balance  financing  transactions 
associated  with  manufactured  housing. 

As  a  result,  even  where  there  are  no  outright  restrictions  against 
adjustable  rate  financing,  there  tire  usually  ambiguities  which  cast 
a  cloud  of  risk  over  any  lender  who  may  engage  in  such  transac- 
tions. 

Consequently,  funds  flow  where  the  law  and  the  credit  risks  are 
more  certain  and  the  terms  are  more  liberal.  This  leaves  manufac- 
tured home  buyers  shut  off  from  otherwise  willing  credit  suppliers. 

I  might  add  here — ^just  a  personal  note — being  in  the  business, 
that  I  have  been  approached  by  many  financial  institutions  that 
have  indicated  to  me  that  if  in  the  near  future  ad)ustable-rate-type 
transactions  Eire  not  made  available,  there  veiy  well  could  come  a 
time  that  finemcing  could  not  be  made  avEiilable  for  our  product. 

In  our  rather  smedl  company  of  Oakwood  Homes  Corp.  we  deal 
with  about  11  different  financial  factors.  And  approximately  50 
percent  of  those  financial  ffictors  are  nonfederally  chartered  finan- 
cial institutions.  If  there's  one  thing  that  keeps  me  awake  at  night 
that  is  the  potential  lack  of  financing  for  our  product.  Each  month 
we're  out  there  looking  at  a  need  of  $3  to  $4  million  of  financing 
each  month.  If,  in  fact,  the  nonfederally  chartered  financial  institu- 
tions are  not  given  the  availability  to  come  up  with  creative  financ- 
ing instruments,  I  foresee  a  tremendous  liick  of  capital  flowing  into 
our  industry. 

Since  we  are,  by  the  Congress  own  definition,  "housing,"  our 
lenders  need  to  be  armed  with  the  same  preemptive  authority  over 
these  Emtiquated  State  credit  restrictions  that  federally  r^ulated 
lenders  have  been  recently  granted.  That  is  to  say,  Mr.  Chairman, 
we,  too,  WEUit  to  play  on  a  level  playing  field. 

This  preemption  will  be  increasingly  vital  once  interest  rates 
take  their  first  substantial  fall,  which  I  hope  they  do.  At  that  time, 
lenders,  fearing  the  prospect  of  future  rate  increases,  will  be  reluc- 
tant to  lock  into  fixed-rate  loans  and  will  turn  primarily  to  adjust- 
able rate  loans.  If  State  codes  remain  i  r  to  adjustable  rate 
manufactured  housing  financing  at  thai,  lu  credit  will  promptly 
diy  up  for  would-be  purchasers  of  our     odi 

In  summary,  preemption  for  i  d     ra     manufactured  hous- 

ing financing  is  needed  to  atti  a        icy  i  federally  chartered 

creditors;  to  gain  access  and  to       ^elop  secondary  loan  mar- 

kets and  insure  a  continued  supply  of  lending  funds;  to  avert 

a  hemorrhaging  of  funds  out  of  the  i  nut  :ured  housing  market 
wbai  interest  rates  fall  and  lenders  Lum  away  from  fixed-term 
loans;  and  to  help  satisfy  our  Nation's  mounting  need  for  afforda- 
ble housing,  w>-dcul«riy  for  young  families,  finit-time  purchasers, 
and  the  elderly. 

Finally,  I  w     t  to  t      tk  you,  Mr.  Chair       i, 
i       the  task  force  with  u 
e  J      u        ui  testify  cm  this  impi        k 
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Should  the  committee  decide  to  act  on  our  proposal,  it  will  be 
taking  a  major  step  in  continuing  to  insure  the  avsdlfli>ili^  <^ 
credit  for  the  purchase  of  affordable  housing. 

The  task  force  is  currently  preparing  drtift  proposed  l^islative 
language,  and  in  the  near  future  will  submit  its  proposal  to  the 
committee  staff. 

Our  Wfishington  counsel  also  will  be  avEiilsble  to  meet  with  the 
staff  and  provide  whatever  assistance  may  be  needed. 

Again,  thank  you,  Mr.  Chairman. 

[The  complete  statement  follows:] 
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State*ent  Of 

Niciiolas  St.  George 
Pieaident   and  Chief  Executive  O 
Oakwood  Hopes   Cotpotation 
Gceensboco,   Hotth  Carolini 


Mr.  Chaltnan  and  distinguished  members  of  Che  Committee,  ray 
nanw  Is  Hicholas  St.  George.  I  an  President  and  Chief 
Executive  Officer  of  Oakwood  Homes  Corporation  o(  Greensboro, 
North  Carolina.  I  am  acconpanled  by  Richard  Peyster, 
Washington  counsel  for  the  Task  force  on  Creative  Finance  for 
Manufactured  Housing.  I  am  here  today  to  address  the  Committee 
on  behalf  of  the  Task  Force  on  Creative  Finance  for 
Manufactuced  Housing  in  ny  capclty  as  representative  to  that 
group  from  the  Manufactured  Housing  Institute  where  I  am  a 
member  of  the  board  of  directors.  The  Manufactured  Housing 
Institute  Is  the  national  association  representing  the 
Banufacturers  and  suppliers  of  manufactured  housing.  Other 
■embers  of  the  Task  Force  on  Creative  Finance  for  Manufactured 
Housing  are  I  the  Texas  Manufactured  Housing  Association  (a 
state-wide  organization  of  manufacturers,  retailers  and 
creditors  with  over  600  nenbers) ,  the  Western  Manufactured 
Bousing  Institute  (a  regional  association  representing 
nanufactucers  producing  over  G5%  of  the  homes  shipped  In  those 
states),  Borg-Warnet  Acceptance  Corp.,  Barclays  American  Corp., 
C.I.T.  Financial  Services,  Citicorp,  Fleetwood  Enterprises, 
Inc.,  General  Electric  Credit  Corp.,  Greentree  Acceptance,  Inc. 
and  Security  Pacific  National  Bank. 
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The  Task  Force 
The  Task  Force  on  Creative  Finance  for  Manufactured  Housing 
was  established  six  months  ago  by  a  cross  section  of  the 
manufactured  housing  and  finance  industries.  Thus,  there  are 
manufacturers,  suppliers,  retailers  and  cceditors  in  the  Task 
Force.  The  Task  Force  was  focmed  tor  the  sole  purpose  of 
identifying  the  types  and  extent  of  problems  that  restrict  the 
use  of  adjustable  rate  finance  and  of  seeking  to  develop  State 
and  Federal  legislation  to  overcome  the  problems.  Concern  on 
the  part  of  the  member  companies  was  that  a  severe  shortage  of 
funds  foe  Che  financing  of  manufactured  homes  would  occut  if 
innovative  finance  programs  of  the  type  currently  being 
developed  for  traditional  single-family  housing  were  not 
available  for  the  manufactured  housing  product.  The  members  of 
the  Task  Force  consider  adjustable  rate  loan  and  credit  sale 
instruments  to  be  the  key  form  of  Innovative  finance  for 
meeting  the  needs  of  consumers  and  the  manufactured  housing 
industry.  The  manufactured  housing  Industry  has  a  unique 
concern  in  the  development  of  finance  programs  that  afford 
maximum  creditor  flexibility  because  the  industry's  product  is 
traditionally  involved  with  personal  property  finance,  real 
estate  finance  and  a  combination  of  the  two,  depending  upon  the 
type  of  transaction  and  the  characterization  of  manufactured 
homes  under  state  law.  No  single  finance  option  will 
necessarily    be    the    best    for    all    categories    of    products     In    all 
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apparently  th«r«  Is  no  universally  agreed-upon  definition 
for  adjustable  rate  finance,  although  It  I3  genecally  agreed 
that  raany  different  financing  plana  may  be  embraced  by  this 
taini,  including  variable  rate  loans,  renegotlable  rate  loans, 
reverse  annuity  nortqagea,  graduated  payment  adjustable 
nor  tgagea,  etc.  The  Task  Force  currently  Is  interested 
primarily  in  variable  rate  and  renegotlable  rate  transactions. 
Task  Force  members  believe,  however,  that  In  the  rapidly 
changing  finance  world,  fleKiblHty  will  be  needed  in  order  to 
meet  the  needs  of  the  future.  A  finance  alternative  that  Is 
acceptable    today    nay    rot    be    acceptable    tomorrow.      The    contrary 

The  Task  Force  believes  that,  in  order  to  achieve  Its  goals 
and  to  open  additional  sources  of  financing  through  new  and 
expanded  secondary  markets,  Congressional  action  is  needed. 
Senate  bill  1720,  in  our  view,  is  currently  the  appropriate 
vehicle  for  such  action.  The  Task  Force,  therefore,  recommends 
that  the  Congress  nodiCy  existing  law  to  preempt  state 
constitutional,  statutory,  or  regulatory  provisions  that  limit, 
restrict  or  impede  the  use  of  adjustable  rate  instruments  for 
manufactured  hone  finance  transactions,  whether  the  home  be 
personal  property  or  real  property,  and  whether  the  credit 
transaction  be  a  direct  loan  or  a  credit  sale.  As  I  will 
discuss  more  fully  later  in  ny  testimony,  this  preemption  is 
needed  for   the  following   i 
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Honf edecally-ctiaitered  creditors,  including  state 
banks,  credit  unions  and  savings  associationa, 
finance  companies  and  mortgage  bankets,  must  have 
parity  with  federally-chartered  associations  in 
order  to  compete  for  the  Halted  pool  of  funds 
available   for    home   finance; 

Parity  is  needed  to  foster  Che  development  of  nev 
and  expanded  secondary  loan  markets  in  order  to 
ensure     a     continuing     supply     of      funds      for     home 


A    ready    source    of    funds    Cor    manufactured    housing 

for    affordable   housing; 

For  many  farni  lies,  particularly  first- time  home 
buyers  and  the  elderly,  manufactured  housing  is 
the  only   form  of   affordable   housing; 

Congressional  action  is  necessary  now  because, 
without  adjustable  rate  finance  authority,  if 
interest  rates  fall,  borrowers  will  lose  the 
benefit  of  reduced  interest  rates;  when  rates  are 
lower,      potential      home      buyers      will      be      denied 
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credlc   because   of   a    creditor's    fear   of    committing 
itself    to   a   long-term   fixed-rate   transaction. 

Hanufnctured  Housing 

BeEore  I  discuss  the  problems  of  adjusCable  rate  finance,  I 
believe  it  is  important  Chat  the  Committee  understand  the 
prominent  position  that  manufactured  housing  has  achieved  today 
in  the  nation's  housing  market.  t  am  using  the  term 
"manufactured  home"  to  refer  to  those  homes  built  to  the 
standards  of  the  National  Manufactured  Home  Construction  and 
Safety  Standards  Act  o£  1974  (42  (J.S.C.  SS401  et  seq. )  ■  ka  you 
nay  recall,  the  product  name  was  changed  fron  "mobile  hone*  to 
"manufactured  hone"  by  the  Congress  in  the  Housing  and 
Community  Development  Act  of   1980    (P.L.    96-399). 

Manufactured  housing  conpc  Ises  a  substantial  segment  of  new 
home  sales  each  year.  Manufactured  hone  sales  currently 
account  for  approximately  23  per  cent  of  all  new  home  sales, 
and  In  many  parts  of  the  country  this  form  of  housing  supplies 
the  only  form  of  affordable  hrane  ownership.  Perhaps  for  this 
reason,  during  the  first  six  months  of  1981,  manufactured  home 
shipments  were  up  IS  per  cent  over  the  same  period  last  year 
{124,683  versus  105,242),  although,  shipment  levels  for  1981 
still  will  be   less   than  half  of   the  peak  year    1972. 

Today,  manufactured  housing  accounts  for  the  vast  majority 
of  all  homes  under  $50,000.  Congress  Increasingly  has 
recognized        the        benefits        of        manufactured        housing,        as 
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deRionsttdted  by  the  enactment  of  legislation  to  ensure  that  all 
Manufactured  hones  conform  to  a  single,  unif orn  construction 
and  safety  code.  In  recent  years  Congress,  and  particularly 
this  Committee,  steadily  has  expanded  the  range  of  subsidy  and 
loan  Insurance  programs  available  to  manufactured  housing  in 
home  ownership  situations  through  the  programs  of  the  Federal 
Mousing  Administration,  the  Veterans  Administration  and  the 
Government  National  Mortgage  Association.  Loan  terms  under 
these  programs,  and  under  some  conventional  finance  programs, 
can  now  extend  up  to  2S  years  in  certain  cases.  increasingly, 
manufactured  home  finance  has  adopted  many  of  the  terns  and 
conditions  of    traditional   site-built  home    finance. 

Ovecview 


As  a  result  of  today's  competitive  capital  marketplace  and 
the  present  revolution  In  out  financial  system,  particularly 
vith  regard  to  home  lending,  available  funds  for  housing 
finance  are  in  short  supply  and  there  is  a  high  degree  of 
competition  for  those  funds  which  do  exist.  The  Task  Force 
recognizes  that  manufactured  housing  must  compete  with 
traditional  site-built  housing  for  a  limited  pool  of  funds. 
Manufactured  housing  loans,  whether  secured  by  real  or  personal 
property,  must  be  available  on  comparable  terms  with  site-built 
housing  loans  (taking  into  consideration  the  historic 
differences  in  the  nature  of  the  transactions)  In  order  to 
compete    effectively     for     home     lending     capital     and     to     attract 
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secondary  rtaiket  investor  a.  Dae  to  the  array  o£  iBpediments 
and  pcohibltions  in  state  law,  the  kinds  at  contemporary 
financing  alternatives  that  have  been  extended  to 
federally-chattered  home  lenders  through  recent  atatutory  and 
regulatory  changes  can  be  made  available  to 

nonfederally-chartered  manuEactured  housing  lenders  (a  major 
source  oC  funds  in  this  industry)  only  if  those  state 
restrictions   are   preempted, 

During  the  past  few  years,  high  inflation  and  volatile 
interest  rates  have  created  a  need  for  Federal  regulatory 
agencies    not    only    to    grant    authority     to     use     adjustable     rate 
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to  adjustable  rate  nanufacturad  housing  finance  is,  at  beat. 
uiKleac.  Host  often,  state  consuner  credit  statutes  Mete 
diaCted  during  the  lelgn  of  the  fixed-rate  hone  loan  without 
any  contemplation  of  adjustable  rate  lending.  Creditors, 
there  fore  I  face  uncertain  consequences  If  they  engage  in  these 
transactions  In  any  state  where  adjustable  rate  financing  for 
manufactured  housing  has  not  been  addressed  expressly  one  way 
or  the  other.  he  a  result,  funds  are  provided  where  the  law 
and  the  credit  risks  are  more  certain  and  the  terms  are  more 
liberal,  leaving  consumers  shut  off  fro*  otherwise  willing 
credit  resources.  This  problem  will  become  Increasingly 
formidable  once  interest  rates  begin  to  fall  and  lenders  seek 
to  hedge  their  positions  against  rate  increases  by  turning  away 
from  fixed- rate  obligations.  In  such  a  scenario,  manufactured 
home  buyers  would  be  substantially  cut  off  from  the  credit 
markets.  Furthermore,  with  falling  interest  rates,  a  borrower 
locked  into  fixed-rate  financing  is  deprived  of  the  benefits  he 
otherwise   could    realize   under   adjustable   rate    financing. 

Task  Force  Survey  of  State  Laws 
The  Task  Force  has  undertaken  a  survey  {copy  attached)  and 
analysis  of  state  laws  In  order  to  identify  existing 
limitations  which  prevent  adjustable  rate  financing  for 
manufactured  housing  and  to  devise  methods  to  overcome  those 
limitations.         In      this      effort,       restrictions      on      adjustable 
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Each  question  is  Intended  to  be  answeced  foe  the  various  types 
of  manufactured  hone  credit  tran9acti<:ma  (e.g.,  a  credit  sale 
financing  of  a  tione  only,  or  a  conbt nation  manufactured  hoae 
and  lot  transaction  involving  a  credit  sale  and/or  a  direct 
mortgage  loan,  oc  a  land  sales  contract)  nade  by  different 
categories        of         creditors  (e.g.,         finance         coMpanles, 

state-chactered  institutions,  etc. ) .  The  survey  covers  the  30 
states  to  which  approximately  92  per  cent  of  all  Manufactured 
homes  were  shipped  In  19B0.  The  survey  results  are  being 
compiled  by  at   least    tvo   independent   sources   In  each   state. 

Hhile  the  Task  Force  has  not  yet  completed  Its  detailed 
state  law  survey.  It  la  appaeoit  from  our  work  to  date  that 
there  are  restrictive  laws  in  a  large  number  of  states  which 
restrict         mortgage  bankers,  finance  companies,  and 

state-chartered  banks  and  savings  and  loan  associations  f com 
originating  oc  purchasing  adjustable  rate  mortgage  Instruments 
for   manufactured  housing. 

In  a  number  of  states,  the  provisions  and  structure  of 
existing  credit  codes  effectively  work  to  prohibit  virtually 
all  types  of  adjustable  rate  finance  for  manufactured  housing. 
In  other  states,  certain  Important  adjustable  rate  f Inanca 
options  ace  prohibited.  Thece  ace  a  number  of  different  types 
of  problems  that  cause  the  prohibitions  in  the  states  that  we 
have    surveyed.       Our     preliminary     results    from    24    states    shoM, 
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Loans  and  credit  sales  must  be  amortized  only  in 
equal  payments  (Arizona,  Illinois,  Missouri, 
Kentucky,   and  New  Meitico)  . 

The  borrower  has  a  right  to  refinance  any  payment 
which  is  10  per  cent  greater  than  any  regular 
payment  amount    (Virginia). 

The  finaTx;e  charge  limitatiou  is  defined  only  in 
terns  of  a  dollar  amount  (e.g.,  $10  per  $100), 
and  there  is  no  provision  for  interest-bearing 
transactions,  with  the  result  that  the  finance 
charge  cannot  fluctuate  from  ttte  specific  stated 
dollar   amount    (Hew  Mexico   and   Missouri). 

Provisions  exist  in  the  ten  Uniform  Consumer 
Credit  Code  states  (seven  of  which  are  included 
in  our  survey) ,  as  well  as  In  other  states, 
requiring  that  IC  any  one  payment  is  one  and  a 
half  or  two  times  the  amount  of  any  regular 
payment  or  the  average  of  the  preceding  payments, 
then  the  borrower  has  the  right  to  refinance  such 
payment  at  terns  no  worse  than  the  original 
credit  sale  terms  --  including  the  finance 
charge,       (Section   Z.iOS  of   the  Onlform  Consumer 
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Credit  Code.)  (This  type  ot  cefi nance  provision 
could  have  th«  effect  of  ptohlblcin^  a 
renege tlable  rate/* rollover'  type  adjustable  rate 
transaction  because,  for  example,  at  the  end  of 
the  first  3-year  tarn,  the  rollover  nay  be 
considered  to  be  a  balloon  payment,  and  therefore 
the  interest  rate  or  finance  charge  on  the  new 
loan   could   not   be    increased.) 

There  are  credit  codes  that  are  ambiguous 
regarding  adjustable  rate  finance.  (Here  a 
prudent  lender  must  weigh  the  potential  risks  of 
entering  into  an  adjustable  rate  finance 
transaction  in  a  state  whose  loan  or  credit  sale 
laws  do  mt  expressly  authorize'  or  prohibit  such 
financing.  In  some  states,  even  though  there  is 
no  express  prohibition  of  adjustable  rate 
finance,  the  absence  of  an  express  author izat ion 
a  prudent  lender  nay  not  wish  to  use  adjustable 
rate  finance.  For  example,  there  may  have  been  a 
prior  court  decision  In  which  the  state  credit 
code  was  interpreted  to  restrict  such  a 
transaction.) 

In  two  of  the  four  states  which  expressly  pernit 
sotne  form  of  adjustable  rate   finance  for 
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manufacCured  housing,  parity  does  rot  exist 
between  state-charteied  institutions  and  Cinance 
conpanles  and  f edecaily-char teced  institutions  as 
to      the      types      of       ttaneactlonE       that      can       be 

Adjustable  Rate  Finance  Progtama  for 
Federally-charteted  Institutions 

The  Comptroller  of  the  Currency,  the  Federal  Home  Loan  Bank 
Board  and  the  National  Credit  union  ftdministration  all  have 
Inplenented  adjustable  rate  mortgage  programs  for  alt-real  and 
personal  property  manufactured  home  loans  originated  or 
purchased  by  national  banks,  federal  savings  and  loan  associa- 
tions and  federal  credit  unions,  respectively.  Each  of  these 
programs  contains  a  strong  statement  of  Federal  preemption  of 
all  state  laws  which  would  in  any  way  restrict,  limit  or  impede 
the  governed  Institution  from  making,  purchasing  or  participat- 
ing  in  adjustable   rate   transactions. 

As  I  previously  stated,  each  of  the  three  agencies'  adjust- 
able rate  instrument  programs  specifically  includes  loans  for 
the  purchase  of  manufactured  homes,  whether  for  a  manufactured 
hone  only  credit  sale  or  for  a  manufactured  home  with  land  as  a 
real  property  transaction.  The  Comptroller  of  the  Currency's 
ARM  progra*  defines  an  adjustable  rate  mortgage  loan  to  include 
any  loan  to  finance  or  refinance  the  purchase  of  a  one-  to  four- 
fsBlly  duelling,    including  a   condominium  unit,   a   cooperative 
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housing  unit  or  a  oanufactured  hone  [12  C.F.R.  S29-2).  Manufac- 
tured hones  are  eligible  for  inclusion  in  th*  Bank  Board' s 
adjustable  rate  mortgage  loan  pcogcam  by  way  of  12  C.P.R. 
S545.7-E(e)(2)  [ill),  which  authorizes  federal  savings  and  loan 
associations  to  make  loans  that  comply  with  the  provl-  slons  of 
12  C.F.R.  S545.e-4  or  4a  (the  ARM  regulations).  The  National 
Credit  Union  Administration  recwitly  amended  its  consumer 
lending  policy  regulations  (12  C.F.R.  SST01,21-1  a:^  701.21-2) 
to  permit  interest  rates  and  amortization  schedules  on  all 
consumer  loans  (Including  mobile  homes  loans)  to  vary  in  accoc- 
dance  with  policies  prescribed  by  a  credit  union's  board  of 
directors.  Thus,  the  three  categories  of  federally-chartered 
institutions  have  distinct  competitive  advantages  over  many 
state-chartered  institutions,  mortgage  bankers  and  finance 
companies  which  do  not  benefit  from  a  similar  preemption  of 
state  laws.  This  advantage  is  inequitable,  and  significantly 
"tilts  the  playing  field*  In  favor  of  federally-chartered 
financial  Institutions  to  the  detriment  of  both  the  consumer 
and   the  manufactured  home   industry. 

Secondary  Market  Programs 
The  two  major  national  secondary  mortgage  market  institu- 
tions, the  Federal  National  Mortgage  Association  (FNHA)  and  the 
Federal  Home  Loan  Mortgage  Corporation  (FhlhC)  ,  have  recently 
Implemented  new  programs  for  purchasing  adjustable  rate  mortgage 
instruments.      As   we   understand    it,    all-real -property  conbination 
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nanufactuied  home  and  lot  loana  ace  eligible  for  purchase  under 
these  progtamo.  Howewet,  as  repocCed  Ln  last  week's  testimony 
by  the  Mortgage  Banker's  Association,  in  approximstei./ 
twenty-six  states,  nonf  edecally-charteced  lenders  could  not 
make  such  adjustable  rate  transactions.  Hon  federally-chartered 
institutions  are  thus  denied  this  important  secondary  mackat 
outlet  and  opportunity  to  Improve  their  liquidity  in  the  aiea 
of  manufactured  home  and  lot  lending. 

I  also  would  like  to  point  out  that  cuttently  the  only 
secondary  market  program  for  a  loan  or  credit  sale  secured  by  a 
personal  property  manufactured  hone  without  land  Is  the 
Government  National  Mortgage  Association  Mortgage -Backed 
Seoutities  Program,  and  recent  policy  decisions  within  the 
Administration  may  threaten  the  existence  oC  this  program. 
Work  is  being  undertaken  currently  to  develop  new  secondary 
marlceC  programs,  it  is  my  current  understanding,  however,  that 
adjustable  rate  finance  instruments  are  likely  to  be  a 
requirement  Cor  access  to  any  such  new  program.  The  lack  of 
ability  by  such  a  large  number  of  creditors  will,  therefore. 
Impede  the  development  of  new  secondary  market  programs. 
Task  Force  Position 

The  Task  Force  proposes  a  Federal  preemption  of  state  con- 
stitutional provisions,  statutes  or  regulations  that  prohibit, 
restrict  or  limit  any  category  of  creditor,  whether  a  fe  Jeral 
or  state  chartered  financial  institution  or  a  state-licinsed 
niortgage  banker  or   finance  company,  from  originating,   purchas- 
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Ins  ac  participating  in  adjustable  rate  credit  transactions  for 
real  and  personal  property  manufactured  hone  loans.  Our  present 
judgment  is  that  this  preemption  can  best  be  achieved  through  a 
Clarifying  amendment  to  the  Federal  usury  preemption  provisions 
of  the  Depository  Institutions  Deregulation  and  Monetary  Control 
Act  Of  1980  {P.L.  96-221,  S501)  to  make  clear  that  section  501 
tate  laws  which  restrict  or  prohibit  adjustable 
manufactured  housing. 

for  Increased  creditor  flexibility,  the  Task 
supports  section  141  of  S.1720,  which  would 
:e  laws  limiting  the  ability  of  a  creditor  to 
sn-aale'  clause  in  a  loan  secured  by  a  first 
lien  on  residential  real  property  and  by  a  lien  on  a  manufac- 
tured home.  Section  141  of  the  bill  is  drafted  as  an  amendment 
to  section  501  of  P.L.  96-221  --  the  Federal  usury  preemption 
provision  for  residential  real  estate  and  manufactured  home 
loans. 

He  would  like  to  bring  to  the  Committee's  attention  a 
contradiction  between  the  definition  of  creditors  who  may 
enforce  a  due-on-sale  provision  under  Section  141,  and  the 
present  language  of  section  501  which  defines  eligible 
creditors.  As  drafted,  section  141  excludes  a  number  of  section 
501  eligible  creditors,  particularly  non-HUD  approved  finance 
companies  and  mortgage  bankers.  He  would  recommend  that  this 
apparent  oversight  be  corrected  simply  by  permitting  all  credi- 
tors eligible  under  section  501  of  P.L,  96-221  to  enforce 
due-on-   sale   clauses.      We   also   recoonend   that   the   terms   "loan. 
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advance  or  credit  sale'  in  section  501  of  P.L.  96-221  be 
substituted  for  the  tern  "loan"  in  section  1*1  of  the  bill. 
Since  section  141  has  been  drafted  as  an  amendment  to  section 
501  of  P.L.  96-221,  ItB  language  should  conform  to  the  language 
of  that  law. 

Conelua  ion 

In  conclusion,  t  want  to  thank  you  Mr.  Chairman  and  the 
entice  Connittee  for  providing  the  Task  Force  on  Creative 
Finance  for  Manufactured  Housing  with  this  opportunity  to 
appear  before  you  today  to  testify  on  this  Important  issue. 
Should  the  Committee  decide  to  act  on  our  proposal.  It  will  be 
taking  a  najoc  step  in  continuing  to  ensure  the  awailablllty  of 
credit  for   the  purchase  of  affordable  housing. 

The  Task  Force  is  currently  preparing  draft  proposed 
legislative  language  and  In  the  near  future  we  will  submit  its 
proposal  to  the  Committee  staff  for  consideration.  Our 
Washington  counsel  also  will  be  available  to  meet  with  the 
staff  and  provide  whatever  assistance  may  be  needed. 

Again,  thank  you,  Hr .  Chairman.  I  would  be  pleased  to 
answer  any  questions  you  might  have. 
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State   Survey   -  Adjuatable  Rate   Tram 


these  questloi 

2.  Pleaae   note   that  we    use   the   tern   'adjustable   rate 
tcansaction"    to  include  both  tenegotiable   rate  and  variable 
rate  transactions  as  well  as  the  combinations  and  permutations 
of   each   type.      Graduated   payment    transactions  are   outsid*   the 
scope  of  this   ceseaich    inquiry. 

3.  Each  question  should  be  answered  Cor  each  type  of 
transaction   described   below   except  where   you  determine   that   a 
question   is   not  applicable  to  one  or  more  of  the  types  of 
transactions,    in  which   case   responses   should   be   provided  only 
for   the  appropriate  type(s]   of  transaction(s) .     The  four   types 

1.  a  credit  sale   finan>;ln9  of  a  mobile  home  only; 

2.  a  combination  mobile  home  and  land   financing  where 
involved! 

3.  a  combination 
no   credit   sale    is 

4.  financing   of   a   mobile   home  only   with   a  direct   loan. 

(Note   that   transaction   types   2   and   3   could  have   been    further 
subdivided    (i.e.,    transaction   2(a)    could  have   addressed  homes 

financed  with  credit  sale  and  land  sale  combinations  while  2[b) 
could  have  addressed  credit  sale  and  direct  loan  combinations]. 
We   have   chosen   not    to    refine   the   transaction   types    further, 

effort.      Nevertheless,    we   would   appreciate   a   report   on   any 
differences   or    peculiarities    (affecting   adjustable   rate 
financing)    you   become   aware   of   among   subcategories  of 
transaction   types   2   and    3.} 

3.      Please   be   certain   to   provide   us  with   accurate   citations 
both   to   the   act(s),    such   as   Motor   vehicle   or   Retail   Installment 
sales  Act,    and    to    the   specific   sections  within   the   act(s).      It 
also   would   be   helpful    if   you   would   forward  us   copies   of   the 
relevant  provisions  where    feasible. 
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4,        After    we   have  obtained   youi    responses   in   narrative 
form,   we   plan   to  prepare   a   comparative   <^art  which   highlights 
key  elements   of   the   survey.      We   would   appreciate   your 
suggestions   and   comments   as   to   both   the    format   and   specific 
content   of   such   a   chart. 

ises   to   the   survey    to   ub   b] 


1.  What   state   law(sl    governs   the  manufactured  housing   loan 
credit   sale   transaction?      Please   cite. 

2.  What   are   the    relevant   sections   of   the    Iswis)? 

3.  Does    the   law(sl    specifically   address   adjustable   rate 
:anssctions?      IC    so,    please   cite   and   describe   in   detail    [e.g., 
:    there   a   specified    index   that  must   be    used    for    the   rate 

:rms   as  were   contained    in   the   original   loan  or    credit    sale   be 
coffered    upon    renegotiation  of   the   transaction;   can   there  be 
I  CKtension  of   the  loan  term;    ace  there   special  required 
.sclosures   and/or    notices,    etc,?). 
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5.  In  the  assigned  state,  is  the  time-price  doctr  ir 
effect?  If  the  doctrine  does  exist,  must  the  credit  sal 
precomputed ,  or  may  it  be  interest  bearing?  if  it  does 
exist,  does  the  state  law  permit  both  interest-bearing  t 

precomputed   rate   transactions? 
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6.  It   the  adjustable   rate   transaction    is   a   preconputed 
credit   sale,    will   the   transaction  be   deemed   to  be   a   refinancing 
requiring   a   new  contract   and   poaaibly   new  disclosures   at   the 
point   that   the    rate    la  modified?      Also,    if   deemed   to  be  a 

ill    it   be    found   to    involve   the    imposition  of 
nCerest"    and/or   prohibited   balloon  payments? 
Would   any   of   these   characterizations   aEfeot    the   lien   priority? 
■  recharacterized   as   a 

,,    ._    _..^    law  provision   requiring    that, 

upon    renegotiation,    the   same   terms   be   offered   as   were   contained 
the  original   credit   sale?      In   light   of    these   potential 
oblems,    please   give   us   your    thoughts   as    to  whether    the 
ansaction  would   be   more   palatable   as   a   "renegotlable   rate' 
ansaction    (i.e.,    long-term  amottliation  with   a   short-temi 
note   guaranteed   to   be   refinanced   at   a  negotiated   rate)    as 
opposed   to  a  "variable   rate"   transaction    (i.e.,  a  long-term 
amortization   and   long-term  note   with   a   floating   interest    rate)? 

7.  Theoretically,    would   the   existence   of   adjustable   rate 
authorization   undermine   arguments   for    retaining    the   time-price 
doctrine?      Does   the   very   introduction  of   adjustable    rate 
instruments   so    interfere   with    the   dichotomy   of    loan   versus 
credit   sale   that   we   could   be   causing   problems    that   would   exceed 
the  benefits   to   be   derived    from  authorizing   such   adjustable 
rate   transactions? 

Lain   a   provision   requiring 
Please  describe, 

9.  Does   state   law  contain   a   prohibition   against   balloon 
payments?     Please  describe. 

10.  Can   the   rate   of   amortization  be   adjusted   during   the 
loan   or   credit   sale   term?     Can   there  be   an   extension   of   the 
term?      is   negative   amortization,    i.e.,    compounding   oE    interest 
or    charging  of   inteteat   on    interest,    permitted? 

11.  Are    there   any   notice   and/or    disclosure    requirements 
under    state   law   that  may   Interfere  with,    oc    impede,    the   making 
of   an   adjustable   rate    loan   or    credit   sale  on   a  mobile   home? 
Does   the   absence  of   an   adjustable   rate  disclosure  provision 
create  a  problem  which  could  limit  a  creditor's  ability   to  make 
an   adjustable   rate   loan   or   credit   sale  on  a  mobile   home? 

12.  For  direct  loans,  are  prepayment  penalties  permitted? 
In  the  case  of  credit  sales,  ate  points,  origination  fees  and 
acquisition   fees  permitted  to  be  considered  earned  when  paid? 

13.  Does  state  law  prohibit  oc    limit  the  collection  of 
points   at   the   time  of   renegotiation   oC   the   rate   under   a 
renegotlable   rate   transaction? 
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14.  Under  what  conditions  and  with  what  limitatione  aie 
"due-on-sale'  clauses  enfotceable?  Can  an  assumption  Eee  be 
inposed?     Explain. 

(Questions   15   through   19   apply   to   all   states) 

15.  What   do   state    regulatocs   and  othek   off)    tale  consider 
to   be   the   major   problems   with   adjustable   rate   transactions   for 
mobile   homes?      What  other    thoughts   or   comments  do   they  have 
regarding    such    transactions? 

16.  Recognizing  that  states  generally  have  particular  laws 
or  special  provisions  applying  to  different  types  of  creditors, 
such  as  state-chartered  banks  and  savings  and  loan  associations, 
Mortgage  bankers  and  finance  companies,  are  there  any  additional 
or  special  problens  Ittiat  remain  unresolved  by  usury  preemption) 
for    any   type   or   types   of   creditors?      If    so,    please  explain. 

17.  In  general,  what  do  you  consider  to  be  the  major 
obstacles  (whether  listed  above  oc  not)  to  establishing  an 
adjustable   rate   program   for   mobile   homes   in   your   assigned   state? 

18.  What  other  practices,    court  decisions   or    regulations 
are   you  aware   of   that  may   have   some    impact  on   the   making   of 
adjustable    rate    loans   or   credit   sales   in  your   assigned   state? 

19.  in  your    assigned   state,    under   what   circumstances,    if 
at  all,  can  a  combination  mobile  home  and  lot  transaction  be 
■all  real  property"    (for  purposes  of  both  taxation  and   lien 
security)? 

The  Chaibhan.  Thank  you,  Mr.  St.  George. 

Gentlemen,  I'm  not  going  to  take  your  time  to  ask  you  any 
questions  about  usury.  We  had  3  days  of  hearings  in  July  and  have 
extensive  testimony  in  the  hearine  record  on  that  subject. 

I  would  just  note  that  we  will  use  that  previous  testimony  in 
looking  at  whatever  decisions  we  make  on  usury  in  the  markup. 
That  hearing  record  is  available,  in  addition  to  the  extensive  hear- 
ing record  from  our  hearings  in  May  of  this  year  on  a  number  of 
omer  subjects  that  we're  dealing  with  in  this  particular  legislation. 

Last  week  this  committee  heard  testimony  Eigainst  Federal  pre- 
emption of  due^n-sale  clauses  from  the  National  Asaociation  of 
Realtors.  Given  current  interest  rates,  they  concluded  that  the 
Federal  due-on-sale  preeemption — and  I  quote — would  destroy  the 
only  practical  way  of  financing  home  sales  today,  would  force  the 
average  American  family  to  almost  double  their  mortgage  payment 
due  to  increased  interest  rates. 

SUPPORT  DUS-ON-SALE  PROVISION 

EveiTone  on  the  panel,  except  Mr.  Schober— and  that's  out  of  the 
area  of  the  American  Retail  Federation — has  expressed  support  for 
the  dueon-^ale  provision.  But  I'd  appreciate  if  any  of  you  who  did 
testify  in  favor  of  it  would  comment  on  the  reedtors'  fears. 

Mr.  Hammer. 

Mr.  Hamhxb.  WeU 

TtK  Chairman.  The  microphone  was  shoved  to  you.  [Laughter.] 

Kfr.  Hahur.  I  don't  think  they  are  realistic,  sir.  I  thmk  basical- 
ly all  the  State  preemption  is  doing  is  providing  a  windfall  to  the 
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second  buyer.  And  I  don't  think  that  there  would  be  any  mtyor 
impact  on  the  market  at  eill. 

The  Chairbhan.  I  can  certainly  sympathize  with  the  consumer.  If 
I  were  oJt  buying  a  house  right  now,  I  guarantee  you  I  personally 
would  want  to  look  for  a  mortgage  that  I  could  assume. 

But  it  seems  to  me  that  it's  very  shortsighted,  because  if  there's 
not  going  to  be  mortgage  money  available  at  all,  if  you're  killing 
the  very  people  who  make  those  mortgage  loans,  it's  a  very  short- 
term  thing  to  hang  onto. 

Mr.  Hammer.  That's  exactly  the  point.  If,  in  fact,  you  make  a 
loan  and  you're  not  sure  that  the  terms  under  which  it  was  made 
are  going  to  be  enforced,  then  you  start  making  those  loans  under 
different  conditions.  You  don't  make  long-term  loans  to  anyboiW. 

I  think  the  alternative  is  that  there  will  be  less  money  availaUe 
in  the  mortgage  market. 

The  Chairman.  You  simply  feel  that  they're  going  to  sit  back 
and  say,  "Well,  I'm  stuck  with  these  6-,  7-,  8-,  and  9-percent  loans; 
and  I'm  not  dumb  enough  to  get  caught  that  way  again.  Therefore, 
I'm  not  going  to  make  long-term  commitments?" 

Mr.  Hammer.  Yes;  the  general  movement  would  be  in  that  direc> 
tion.  Sure.  Basically. 

A  lot  of  the  mortgage  lenders  right  now — for  example,  our  own 
institution — only  make  loans  on  a  commitment-to-resale  basis.  We 
try  to  sell  the  long-term  stuff  to  the  secondary  market.  And  when 
you're  negotiating  with  a  secondary  buyer,  a  pension  fund  or  what- 
ever, they're  making  their  calculations  on  the  beisis  of  aversige 
maturities — you  know,  10,  12  years,  something  like  that.  And  if 
they  couldn't  be  fissured  of  that  in  their  thinking — "Now,  gee,  they 
actually  have  a  30-yetir  instrument" — their  whole  CEtlcuIation 
changes. 

The  Chairman.  Would  anyone  else  like  to  comment? 

Mr.  St.  George.  I'd  like  to  make  one  comment.  I  think  one  of  the 
critical  things  here  is  that  if,  in  fact,  the  due-on-sale  clauses  are 
not  enforceable,  I  think  you're  looking  at  limiting  what  the  second- 
ary  markets  are  going  to  accept,  which,  in  fact,  will  create  addi- 
tional  problems  for  home  financing. 

I  think  the  due-on-sale  clause  s  prohibitions  are  very  critical 
from  the  standpoint  of  the  secondary  market. 

The  Chairman.  All  of  you  support  full  Federal  preemption  for 
truth  in  lending,  however  you  strongly  oppose  the  option  for  States 
to  be  able  to  opt  out  during  a  3-ye£ir  period.  You  have  strong 
opposition  to  that  State  opt-out  period,  but  you  don't  oppose  it  on 
usury  and  due  on  sales? 

Explain  to  me  the  difference. 

Mr.  ScHOBER.  Mr.  Chairman,  for  the  record,  the  American  Retail 
Federation  does  very  definitely  oppose  it  on  the  usuiy  provisions. 
At  least  we're  consistent.  [Laughter] 

The  Chairman.  How  about  the  others? 

Just  an  oversight  in  your  testimony,  or  do  you  oppose  the  opt-out 
provision  in  all  three? 

Mr.  Evans.  Mr.  Chairman,  we're  not  overjoyed  with  giving  the 

States  the  right  to  opt  out  of  the  preemption.  I  think  it's  a  matter 

D    Ltical  necessity  that  we  do.  Some  States  and  obviously  their 

esentatives  are  simply  not  going  to  vote  for  it  unless  the  States 
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are  given  the  right  to  take  another  look  at  it  Nevertheless,  we 
think  in  the  long  run  there  probably  will  be  acceptance  of  it  once 
they  see  that  the  sky  doesn't  fall. 

Chi  the  other  hand,  in  truth  in  lending,  I  share  Mr.  Schober's 
remarks  earlier.  We  do.  We  have  achieved  a  degree  of  aniformity, 
at  a  price  no  doubt,  but  it's  going  to  be  almost  impossi'i'le  for  the 
States  to  come  back,  and  with  any  systematic,  cohesive,  uniform 
system  of  disclosure,  it  simply  isn't  there. 

We've  been  very  much  a  creature  of  State  legislation.  And  you've 
heard  me  testify  before — we've  lived  with  it,  and  we  don't  have  as 
much  difficulty  complying  as  some  others  do,  it  seems  to  us,  al- 
though we  get  sued  just  as  often.  I  think  in  this  case  I'm  really 
troubled  by  the  idea  of  50  States  taking  up  the  cudgels  on  disclo- 
sure. 

Mr.  Hammer.  I'd  agree  with  that,  sir. 

There  is  one  little  difference  in  the  two  cases,  and  thnt  is  in  the 
truth-in-lending  area.  Of  course,  the  Federal  Government  has  been 
pervasive  in  its  action.  It  hasn't  been  as  actively  employed  in  the 
usury  area.  So,  that  would  retain  at  least  a  consistency  in  our 
argument. 

But  let's  face  it.  The  basic  position  is  a  political  one.  We  need 
some  relief  in  the  usury  area.  If  the  best  way  to  get  it  is  political 
support,  we're  certainly  willing  to  go  eihead  and  do  it. 

llie  Chairman.  Well,  Mr.  Evans  was  very  diplomatic  when  he 
said  "certain  members."  He  knows  that  it's  me. 

I  understand  your  problem  of  uniformity,  I  really  do.  I  don't 
disagree  with  your  problem  at  all,  in  dealing  with  50  States.  But 
also,  I  feel  very  strongly  about  the  oi'^rwheiming  mass  of  Federal 
regulation  in  a  broad  range  of  areEis,  far  beyond  this  committee's 
jurisdiction,  that  supercedes  State  and  local  laws. 

So,  as  a  principle — Mr.  Evans  knows  this — I  feel  very  strongly 
about  States'  rights,  particularly.  Coming  from  a  State  that  is  two- 
thirds  owned  by  the  Federal  Government.  Our  Governor  manages 
one-third  of  the  State;  the  Bureau  of  Land  Management,  the  Interi- 
or Department,  and  eill  sorts  of  other  people  manage  the  rest  of  it. 
GS-8's  and  lO's  and  12's,  and  a  few  IS's,  and  so  on — and  they're  not 
elected  in  our  State,  but  they  manage  most  of  it,  very  arbitrarily  in 
many  cases. 

So,  it's  difficult  to  convince  a  western  Senator  that  comes  from  a 
State  that  is  largely  a  colony  of  the  Federal  Government.  Back 
during  the  Panama  Csmed  debate,  if  we  were  going  to  give  the 
Panama  Canal  back  to  Torrijos,  I  thought  we  ought  ta  give  Utah 
back  to  Utah.  We  were  not  successful  in  that  effort,  but  we  will 
continue  to  work  on  it. 

At  least  you  understand  the  background.  Even  though  I  know 
the  problems,  particularly  of  truth  in  lending,  it  would  be  better — 
there's  no  doubt  about  it — to  have  uniform  disclosure  across  the 
country.  But  it's  simply  impossible  to  override  my  bfisic  feeling 
about  States'  rights.  'The  Federal  Government  is  so  out  of  line  in  so 
many  areas,  in  influencing  the  States  of  this  country. 

I  cannot  pick  and  choose.  I  cannot  have  a  double  standard  and 
say,  "On  this  one,  it's  all  right  for  the  Feds  to  tell  us  what  to  do, 
but  not  on  this  one."  I  have  to  be  consistent  in  that  position,      it  I 
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do  understand  your  problem,  but  will  continue  to  insist  that  the 
States  be  given  an  opportunity  to  decide  for  themselves. 

I  realize  that  then  that  gives  you  the  dlMculty,  if  we  pass  this,  to 
haVe  to  go  out  and  fight  the  State  l^islatures.  Please  don't  do  this. 
But  it's  such  an  overriding  fundamental  principle  of  the  relation- 
ship in  a  federal  system  of  government,  between  Federal,  State, 
ana  local,  and  has  Decome  so  imbalemced.  I  think  you  gentlemen 
would  agree  with  me  on  that  beisic  principle,  too.  It  has  been  so 
imbalanced  in  favor  of  the  Federal  Government,  to  the  exclusion  of 
local  and  State  ^vemmental  officials. 

I've  made  this  statement  so  many  hundreds  of  times  in  tliis 
committee:  That  I  was  not  really  the  mayor  of  Salt  Lake  CitT;  I 
was  the  local  mantiger  for  the  Federal  Gtovemment  That  is  umor^ 
tunately  more  truth  than  fiction. 

We  have  become  so  tied  to  Federeil  Government  rules  and  r^^ila- 
tions.  And  you  see  the  mayors  streaming  in  now,  b^png  for  this 
and  bagging  for  that,  because  of  Federal  preemption  ot  their  rif^ta 
to  function  as  locally  elected  ofHcials. 

CIVIL  LIABILITIBS  PROVISION   AMENDMENTS 

What  do  ^ou  perceive  is  the  need  for  further  amendments  to  the 
civil  liabilities  provision  of  the  truth  in  lending,  in  light  of  the 
amendments  that  were  enacted  in  March  1980? 

Here,  I'm  specifically  referring  to  what  we  attempted  to  do  there, 
to  reduce  the  number  of  violations  that  were  subject  to  statutory 
peneiltieB,  trying  to  eliminate  the  tremendous  number  of  tecfanicu 
suits  that  we've  been  involved  with  before. 

Apparently,  all  of  you  feel  that  in  addition  to  that  reduction  of 
cases,  we  still  need  further  amendments  to  the  civil  liabilities. 

May  I  have  comment  from  any  of  you  on  that? 

Mr.  ScHOBER.  In  the  full  statement  of  the  American  Retail  Feder^ 
ation  for  the  record,  we  detailed  those  pro\'isionB,  particularly  on 
the  open-end  credit  disclosures,  where  the  limitations  should  apply. 
If  you  will  recall,  the  civil  liability  provisions  were  tailored  oadt 
and  limited  to  only  certain  types  of  material  discloeures. 

But  the  principal  thrust  of  that  amendment  in  1980  was  to  limit 
the  civil  liability  for  closed-end  disclosure  violations.  There  was 
almost  no  relief  for  open-end  credit.  As  a  matter  of  fact,  you  might 
say  virtually  no  relief,  because  it  added  to  the  open-end  disclosures 
a  civil  penalty  for  violation  of  the  rescission  provisions. 

So,  our  recommendations  are  a  further  cutback  of  the  civil  penal- 
ty provisions  applicable  in  open-end  credit  transactions. 

'The  Chairman.  Any  comments  from  any  of  the  other  panel 
members? 

Mr.  Evans.  As  long  as  we're  speculating  about  reinventing  the 
wheel,  Mr.  Chairman,  I'll  speculate  with  you  a  little  bit. 

In  my  view,  all  the  exercise  we've  gone  through  on  simplification 
would  have  been  absolutely  unnecessary  If  we'd  made  a  few  sim^ 
adjustments  to  the  civil  penalties  provision.  I  testified  in  1973 
before  Senator  Proxmire,  and  ofTer^  evidence  at  that  time,  and 
have  since  then,  that  the  penalties  are  extremely  ezceesive. 
'Hiey're  an  inducement  not  only  to  litigation;  they  are  very  costly, 
in  terms  of  the  cost  passed  onto  the  consumer.  It  takes  anywhere 
from  50  to  75  good  loans  to  recoup  the  cost  of  one  unsuccessfiil 
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truth  in  lending.  That's  so  distorted  it's  unbehevable.  It  just  doesn't 
look  that  way. 

The  point  is,  now  that  we've  settled  down  in  truth  in  lending,  we 
can  be  a  little  less  strict  about  the  penalty  situation  and  ofTer 
something  more  balemced  in  the  nature  of  the  equitable  doctrine  of 
rescisBioD.  I  don't  want  to  get  into  all  of  that,  because  it  involves 
going  back  much,  especially  when  you  provide  goods  and  services. 

But  the  issue  ^ould  be  the  finance  charge,  emd  whether  or  not 
the  person  was  substantially  misled,  to  his  detriment,  in  acceding 
to  those  credit  terms  which  were  disclosed.  The  courts  should  be 
given  some  leeway,  the  penalties  should  be  much  less,  and  it 
should  not  be  fixed.  I  think  that's  what  we're  trying  to  do  here,  ea 
opposed  to  this  rubberstamp  type  of  thing. 

The  other  thing — the  courts  have  refused  to  grant  setoffs  or 
counterclfiims  for  the  debt  in  the  same  action.  If  that  were  permit- 
ted  and  attorneys  fees  were  restricted  to  those  situations  in  which 
the  creditor  himself  had  contracted  for  and  was  able  to  receive 
attorneys  fees,  I  guarantee  you  truth-in-lending  suits  would  die — I 
don't  care  how  much  disclosure  is  required — because  the  economic 
incentive  for  a  lawyer  to  go  and  litigate  would  be  removed.  And  I 
think  that  the  purposes  of  full  disclosure  would  nevertheless  stUl 
be  served,  because  creditors  have  to  and  want  to  make  disclosures, 
simply  to  create  a  binding  contract. 

Now,  that's  the  sum  of  it.  I  really  feel  that  most  of  the  exercise 
we've  been  through  in  the  leist  3  years  is  wasteful  and  not  needed. 
And  the  penalties  are  the  core  of  it. 

The  CHADUifAN.  I  think  you  know  my  views.  I've  made  that 
comment  before  this  committee  many  times.  That  we've  created  a 
new  breed  of  ambulance  chasers;  they  didn't  chase  ambulances, 
they  chase  truth-in-lending  violations. 

I  think  you're  also  aware,  if  I  had  the  votes,  what  I  would  do 
with  truth  in  lending.  It  would  be  a  very  simple  form — it  wouldn't 
need  to  be  much  bigger  thein  this— with  about  four  or  five  maxi- 
mum disclosures  on  it.  But  we  also  know  the  political  realities,  and 
that  isn't  possible  to  achieve. 

We  will  continue  to  try  to  simplify  it  and  make  it  meaningful, 
despite  the  fact  that  consumer  groups  will  testify  eigainst  any 
changes  at  all,  as  they  usueilly  do.  I  have  never  felt  Uiat  this  served 
the  conaunier  very  well. 

Forgetting  fill  of  your  problems  with  it — of  cost  of  litigation  and 
everything  else — what  does  that  mean  to  the  average  consumer, 
when  the  consumer  groups  wake  up  to  the  fact  that  the  average 
borrower  given  one  of  those  doesn't  have  the  faintest  idea  what  has 
been  disclosed  to  him? 

When  they  know  it  is  not  meaningful  at  all,  then  they  will  truly 
start  to  serve  the  consumers  of  this  country. 

I  have  a  difficult  time  understanding  it,  and  I'm  supposed  to 
know  something  about  it  eifter  being  on  this  committee  for  a  few 
years.  But  it  is  not  a  meaningful,  simple  disclosure  that  the  aver- 
age person  can  understand.  I'll  have  the  opportunity  to  tell  the 
consumer  groups  that  this  week  once  again.  "To  ask  them  to  really 
work  for  the  interests  of  the  consumer  and  give  them  a  meaningful 
truth-in-lending  disclosure. 
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Because  I  favor  truth  in  lending.  I'm  not  one  who  thinks  it 
should  be  done  away  with.  I  think  a  consumer  is  entitled  to  know 
what  he  is  borrowing  and  how  much  he  is  going  to  pay  back,  and 
the  terms  of  the  loan.  And  those  who  fought  truth  in  lending  say, 
"No,  they're  not  entitled  to  disclosure."  I  think  they  are  wrong. 
But  to  go  have  such  a  complicated,  detailed  disclosure,  even  after 
"simplification,"  doesn't  make  a  great  deal  of  sense  to  me. 

I  hope  that  someday  we  can  come  to  that  conclusion,  and  the 
consumer  groups  will  truly  represent  consumers,  so  that  we  can 
bring  someone  in  here  who  is  not  sophisticated,  who  doesn't  have 
an  attorney,  and  we  hand  them  a  form,  and  they  can  say,  "Yes,  I 
understand  what  has  been  disclosed  to  me.  I  think  it's  a  lousy  deal, 
and  I'm  going  across  the  street  and  get  it  from  another  busineas 
who  will  treat  me  more  fairly." 

At  least,  that  is  what  I  thought  the  intent  of  truth  in  lending 
was  all  about:  To  give  people  sufficient  disclosure  that  they  could 
make  ffur  comparisons  of  where  they  could  get  the  best  terms  and 
the  best  deal.  And  I  think  we've  totally  failed  in  that.  We  have 
been  very  successful  in  creating  increased  income  for  attorneys. 

I  suppose  that  is  the  mEu'oi"  effort  of  Congress  ^dl  of  these  years. 
To  make  the  legal  profession  one  of  the  most  desirable,  because  we 
pass  laws,  so  that  when  we're  out  of  office  we  can  be  ptiid  very  high 
fees  for  interpreting  what  we  did  while  we  were  here.  But  Fd 
better  get  off  that.  (Laughter.] 

For  those  of  you  who  don  t  know,  I  am  not  an  attorney.  I  as- 
sumed that  most  of  you  understood  that  from  my  comments. 

RESnTUnON   PROVISIONS   PROCEEDING  VIGOROUSLY 

All  agencies,  including  the  FTC,  have  the  power  to  require  resti- 
tution for  certain  disclosure  violations,  due  to  the  amendments 
enacted  last  year.  From  reports,  it  appears  that  they  are  proceed- 
ing very  vigorously  under  that  authority. 

Do  you  agree  that  restitution  mitigates  the  needs  for  private 
attorneys  general,  which  was  the  rationale  for  the  original,  very 
stringent  truth-in-lending  liability  provisions? 

Any  volunteers? 

Mr.  Hammer.  It's  probably  too  early  to  tell,  Senator.  But  with 
your  permission,  our  attorney  has  spent  an  awful  lot  of  time  in  this 
area.  Maybe  he  could  answer  it. 

Mr.  ScHELLiE.  An  attorney  who  agrees  with  your  comments,  Mr. 
Chairman. 

The  restitutions  provisions,  I  think,  are  working  precisely  as  thev 
were  intended.  And  I  think  part  of  the  desirability  of  reducing  civil 
liability  covereige  that  was  reflected  in  the  simplification  act  is 
justified  on  the  bEisis  of  the  results  we've  seen  so  far.  From  our 
experience  at  least,  the  agencies  are  pursuing  their  new  authorities 
under  the  restitution  provision  with  some  vigor — orders  are  going 
out. 

There  are  cases  in  which  additional  flexibility,  it  seems  to  us, 
would  be  desirable  in  terms  of  allowing  the  r^ulators  to  fashion 
responses  to  specific  violations  in  a  more  reasonable  way,  rathK* 
thfui  mechfmical  rules,  some  of  which  are  contained  in  the  statute. 
With  that  exception,  it  seems  to  be  working  very  well. 
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The  shiit  from  court-mEtde  law — litigation,  which  is  expensive  for 
everyone,  consumers  and  creditors  alike — to  the  more  systematized 
administrative  enforcement  seems  to  be  working,  and  working  very 
well. 

So  we  would  think  that  not  only  did  the  experiment  work,  but 
also  the  additional  reductions  in  civil  liabihty,  as  reflected  in  Title 
VD  of  S.  1720,  are  justified,  and  indeed  wilt  reduce  not  only  the 
costs  and  difficulties  discussed  earlier,  but  will  make  a  break  in  the 
cycle  that  we've  had — a  cycle  of  complicated  requirements,  of  pro- 
ducing litigation,  producing  interpretations,  producing  more  litiga- 
tion, producing  more  interpretations.  That  simply  has  made  the 
area  so  complex  and  has  required  so  many  lawyers. 

If  we  can  break  that  cycle  by  using  administrative  enforcement, 
break  it  by  going  to  a  substitute  noncompliance  standeu^,  without 
a  minimum  recovery  that  drives  this  process  in  a  manner  similar 
to  the  chairman's  amendment  to  the  Fair  Debt  Collection  Practices 
Act.  By  removing  the  minimum  liability  provisions,  I  think  we'll  be 
able  to  come  up  with  a  far  more  appropriate  and  cohesive  enforce- 
ment approach  to  truth  in  lending. 

The  Chairbjan.  Thank  you. 

So  far,  all  witnesses  commenting  upon  the  exemption  for  real 
estate  brokers  under  truth  in  lending  have  stated  that  the  unique 
nature  of  real  estate-secured  transactions  makes  the  current  truth- 
in-lending  disclosure  scheme  inappropriate  for  those  transactions. 

Do  you  gentlemen  agree  with  that  statement? 

I  see  Mr.  EvEins  nodding  yes. 

Mr.  Hammer.  I  agree  with  that  also,  sir. 

The  Chairman.  Everybody  in  agreement? 

Mr.  ScHOBER.  I  must  refrain  from  expressing  an  opinion,  since  it 
is  not  in  ARF's  business  area. 

Mr.  Hammer.  Actually,  what  the  consumer  looks  for  is  the  con- 
tract rate  and  the  up-front  points.  That's  really  what  he's  interest- 
ed in. 

The  Chairman.  Do  you  think  that  real  estate  transactions,  Mr. 
Hammer,  should  be  totally  excluded? 

Or  do  you  think  we  should  try  and  devise  a  disclosure  form  that 
fits  real  estate  transactions  exclusively? 

Mr.  Hammer.  Certainly  the  latter.  I'd  state  that  this  is  probably 
the  most  important  transaction  consumers  ever  get  into,  and  they 
certainly  should  be  informed  of  the  implications. 

I  think  the  argument  you  omitted  is  certain  people  don't  have  to 
make  those  kinds  of  disclosures,  and  then  why  should  everybody 
else?  But  that's  really  not  the  answer.  The  answer  is  that  they 
should  all  be  making  those  kinds  of  disclosures.  That  makes  sense. 

The  Chairman.  I'm  not  sure  I  agree  with  you. 

I'd  have  been  much  happier  if  it  hadn't  been  disclosed  to  me  how 
much  my  last  mortgage  was  costing.  Although,  compared  to  cur- 
rent mortgage  interest  rates,  it's  not  bad.  'They  were  practically 
giving  money  away  then  at  13  percent. 

Mr.  Hammer.  You  may  have  been  subsidizing  those  people  who 
didn't  have  to  pay  on  the  due-on-sale  exclusions.  [Laughter.] 

The  Chairbian.  Gentlemen,  that  bell  is  for  a  vote. 

I  did  have  a  few  more  questions  that  I  wished  to  ask  you,  but 
we'll  submit  them  to  you  in  writing. 
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We  do  appreciate  your  testimonv  today  very  much.  Thank  you. 

The  committee  is  ^'oumed.  We'U  resume  eigain  tomorrow  mom- 
ingat  9:30. 

[Whereupon,  at  11:25  a.m.,  the  committee  was  adjourned,  to  re- 
convene Wednesday,  October  28,  1981,  at  9:30  a.m.] 
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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


WEDNESDAY,  OCTOBER  28,  1981 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  D.C. 

The  committee  met  at  9:30  a.m.,  in  room  5302,  Dirksen  Senate 
Office  Building,  Senator  Jake  Gam  (chairman  of  the  committee) 
presiding. 

The  Chairman.  The  committee  will  come  to  order. 

I  would  appreciate  it  if  the  witnesses  would  come  forward: 

Angelo  Bianchi,  president,  Conference  of  State  Bank  Supervisors; 
Walter  Mad&en,  immediate  pafit  president,  National  Association  of 
State  Savings  and  Loan  Supervisors;  Muriel  Siebert,  superintend- 
ent of  banks.  State  of  New  York;  Linda  Yang,  savings  tind  loan 
commissioner.  State  of  California;  and  Gerald  Mulligan,  commis- 
sioner of  banks.  State  of  Massachusetts. 

Ladies  and  gentlemen,  we  appreciate  your  being  with  us  this 
morning.  And  if  I  frightened  you  by  the  banging  of  the  gavel, 
please  forgive  me.  This  committee  has  started  on  time — that's  a 
great  rarity  in  the  Senate,  but  I  think  it's  of  great  help  to  every- 
one, particularly  when  we  have  a  number  of  witnesses. 

We're  vei?  happy  to  have  each  of  you  distinguished  witnesses 
before  us  today. 

Mr.  Bianchi,  if  you'd  like  to  start. 

STATEMENTS  OF  ANGELO  R  BIANCHI,  BANKING  COMMISSION- 
ER, STATE  OF  NEW  JERSEY,  AND  PRESIDENT.  CONFERENCE 
OF  STATE  BANK  SUPERVISORS;  WALTER  MADSEN,  IMMEDI- 
ATE PAST  PRESIDENT,  NATIONAL  ASSOCIATION  OF  STATE 
SAVINGS  AND  LOAN  SUPERVISORS;  MURIEL  SIEBERT.  SUPER- 
INTENDENT OF  BANKS,  STATE  OF  NEW  YORK;  LINDA  TSAO 
YANG,  SAVINGS  AND  LOAN  COMMISSIONER,  STATE  OF  CALI- 
FORNIA; AND  GERALD  T.  MULLIGAN,  COMMISSIONER  OF 
BANKS,  COMMONWEALTH  OF  MASSACHUSETTS 
Mr.  BiANCm.  Thank  you. 

Mr.  Chairman,  I  am  president  of  the  Conference  of  State  Bank 
Supervisors,,  and  the  bfuiking  commissioner  for  the  State  of  New 
Jersey. 

On  behalf  of  the  conference.  I  wish  to  thank  the  chairman  for 
permitting  us  to  testify  today.  We  have  submitted  written  testimo- 
ny which  we  adopt  and  incorporate  with  this  presentation. 

I  am  here  to  express  the  view  of  the  greater  majority  of  State 
banking  conuniaeioners  in  this  country,  in  reference  to  S.  1720,  and 
to  offer  suggestions  for  its  possible  improvement. 
(211) 
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Any  enthusiasm  the  conference  might  feel  in  seeking  or  accept- 
ing a  quick  solution  to  the  short-term  threat  to  de[x)sit  insurance 
funds  is  tempered  by  the  belief  that  each  state  can  and  should 
determine  the  structure  best  suited  to  the  needs  of  its  citizens  and 
economy.  Any  solution  to  the  current  problem  must  be  designed 
with  this  prime  factor  in  mind. 

We  favor  legislation  which  would  enable  the  insuring  eigencies  to 
provide  assistance  where  necessary,  and  rebuild  insurance  funds  if 
they  approach  depletion,  as  provided  in  part  of  this  bill. 

State  agencies  and  legislators  are  willing  and  able  to  address  the 
situation  in  which  we  find  ourselves,  without  having  our  responsi- 
bilities assumed  by  the  Federal  agencies.  Congress  does  not  have  to 
mind  the  business  of  the  States.  We  are  supported  in  this  convic- 
tion by  both  the  National  Governors  Association  and  the  National 
Conference  of  State  Legislators, 

Recent  governmental  actions  have  indicated  the  flexibility  of  our 
current  system  in  addressing  major  problems,  even  without  addi- 
tional statutory  changes.  Recent  actions  include:  secondary  mort- 
gage activities;  the  Fed  discount  window  being  opened  for  extended 
credit  for  troubled  thrifts;  interstate  merger  for  troubled  thrifts; 
All  Savers  certificates;  and  adjustable-rate  mortgages.  All  of  these 
steps  reflect  the  common  wisdom  that,  in  case  of  illness,  one  calls 
the  doctor  first,  not  the  insurance  agent. 

In  the  96th  Congress,  Mr.  Chairman,  you  sent  a  letter  to  House 
Members  regarding  H.R.  2255,  the  substance  of  which  is  now  to  be 
found  in  title  VI  of  S.  1720.  In  that  letter  you  pointed  out  that 
restrictions  of  who  may  compete  in  a  given  field  are  often  procom- 
petitive,  and  that  allowing  a  few  large  institutions  to  drive  out 
many  relatively  small  actors  is  anticompetitive.  The  McFadden  Act 
is  procompetitive.  I  would  ask  that  the  committee  and  yourself,  sir, 
bear  in  mind  those  particular  comments. 

The  conference  believes  that  S.  1720  is  fundamentally  flawed  in  a 
number  of  respects.  These  areas  of  concern  are  based  on  one  over- 
riding concern  of  the  conference:  The  potential  for  lasting  damage 
to  the  dual  banking  system  of  Federal  checks  and  balances,  which 
S.  1720  or  other  emergency  legislation  might  bring  about. 

MCFADDENIZATION 

First,  the  bill  negates  the  McFadden  Act  and  the  Douglas  amend- 
ment. Title  I  of  S.  1720  gives  the  thrift  institutions  essentially  all 
the  powers  currently  enjoyed  by  banks,  homogenizing  them,  so  to 
speak,  without  regard  for  different  statutory  or  regulatory  treat- 
ment in  other  respects.  If  homogenization  is  to  take  place — and  we 
don't  necessarily  believe  that  it  must — then  McFaddenization  of 
the  thrift  industry  must  accompany  this  homogenization. 

Several  factors  mandate  McFaddenizing  of  the  new  look  thrift 
industry 

The  Chairman.  Mr.  Bianchi,  I  normally  don't  do  this,  but  I  am 
so  puzzled  by  your  statement  at  this  point,  using  "McFaddenizing." 
We  are  not  going  to  review  McFadden  until  next  year.  So,  if  I  could 
use  this  unusual  procedure  of  interrupting  your  testimony  to  ex- 
plain that  in  more  detail,  rather  than  waiting  until  everybody  is 
'hrough,  I  think  it  would  be  pertinent. 


oyGoot^Ic 


218 

I  fail  to  understand  your  comments  at  this  point,  or  the  coining 
of  that  term  "McFaddenizing,"  when  the  only  way  we  are  even 
looking  at  McFadden  is  under  the  r^ulators  portion  of  the  bill. 
That  has  been  approved  by  the  House  Banking  Committee,  for 
emergency  measures  for  troubled  institutions,  for  mergers.  Looking 
at  McFadden  will  not  even  occur  until  next  year. 

Mr.  BiANCHi.  First  of  all,  we're  talking  etbout  McFadden  as  we 
are  concerned,  and  its  implications  with  banks. 

With  all  due  respect,  this  bill  gives  a  foothold,  it  gives  the  first 
breakdown  of  McFadden.  I  realize  you're  not  going  to  Uike  the 
broad  aspect  of  it  there,  but  you  certainly  are  well  aware  that  once 
you  start  chipping  away,  once  you  get  the  first  chip  out  of  the 
mountain,  you've  got  that  foothold. 

And  those  who  have  been  favoring  this  bill,  and  have  been 
fighting  for  this  bill,  to  have  McFadden  abolished  and  the  Douglas 
amendment  to  the  Bank  Holding  Company  Act  edx>lished,  have 
that  foothold,  and  we  are  concerned  about  that. 

The  Chairman.  Then  let's  term  it  a  camel's  nose,  without  giving 
the  impression — which  your  testimony  at  this  point  certainly  did  to 
me — that  this  is  a  nugor  consideration  of  interstate  branclung.  As 
you  know,  I  have  edways  opposed  interstate  branching  in  principle. 

But  I  think  it's  a  vast  overstatement — at  least  at  that  point  in 
your  testimony,  and  maybe  I  should  have  waited  to  listen  to  the 
rest  of  it — to  indicate  the  very,  very  narrow  exception  for  troubled 
institutions  in  the  way  that  bill  is  written. 

Excuse  me. 

Mr.  BiANCHi.  Let  me  go  a  bit  further. 

We're  talking  about  McFaddenizii^  the  thrift  industry  if  they 
then  become,  in  essence,  banks.  What  1  am  concerned  about  there, 
most  respectfully,  is  that  then  a  bank  holding  company,  which  now 
is  restricted  under  Douglas,  will  then  take  a  savings  and  loan 
imder  their  wing  and  then,  in  essence,  they  are  now  going  to  be 
able  to  go  interstate. 

So,  what  we're  saying  is:  If  we're  going  to  have  this  homogeniza- 
tioD,  if  we're  going  to  give  the  savings  and  loans  this  power,  what 
we  should  do  is  either: 

A.  Remove  bank  holding  companies  from  consideration,  take 
them  out  of  the  bill;  or 

B,  If  you're  going  to  keep  them  in  the  bill,  indicate  that  if  they 
take  a  savings  and  loan  they  are  McFaddentzed,  they  cannot  fur- 
ther branch  with  that  savings  and  loan  in  their  bank  holding 
company. 

And  that's  what  we're  talking  eibout,  as  far  eis  this  bill  is  con- 
cerned— and  not  waiting  for  a  determination  of  McFadden  and 
Douglas  in  the  near  future. 

And  I  want  to  thank  you,  because  you  permitted  me  to  remove  a 
number  of  these  pages.  [Laughter.] 

If  the  homogenization  is  enacted,  the  allocation  of  deposits  to 
housing  will  no  longer  be  of  paramount  importance — and  we're 
concerned  about  that.  We're  concerned  about  the  consumer  in  that 
aspect.  In  fact  if,  as  indicated,  the  new  asset-side  powers  are  neces- 
sary for  the  survival  of  the  thrift  industry,  reason  will  dictate  that 
weu-run  institutions  would  infuse  most,  if  not  iJI,  of  their  new 
assets  into  other  than  housing,  in  direct  competition  with  commer- 
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cial  banks.  Commercial  bankers  would  be  competing  across  the 
board  with  healthy  and  revitalized  thrifts,  with  the  thrifts  having  a 
substantial  advantage,  stemming  from  their  branching  authority. 

Section  134  of  the  bill  does  not  cure  the  competitive  inequities  I 
have  identified.  It  is  not  a  complete  McFaddenlzation  of  thrDts  that 
would  be  engaging  in  banking  activities. 

The  bankification  of  savings  and  loans  under  the  bill  may  be 
used  as  an  excuse  to  reverse  the  Baldwin  decision.  This  would  have 
equally  adverse  impacts  both  on  the  savings  and  loan  industry — 
which  would  cease  to  exist,  except  as  bank  holding  company 
branches — and  on  states — which  would  lose  control  over  baiUcing 
structures  designed  to  best  serve  their  economies. 

Third,  by  legislating  a  competitive  advantage  for  thrifts  and 
bank  holding  companies  which  acquire  thrifts,  you  will  have  taken 
a  major,  irreversible  step  toward  the  repeal  of  McFadden  and 
Douglas. 

Fourth,  the  main  train  of  events  that  you  set  forth  in  motion 
would  lead  to  long-term  concentration  of  financial  resources  and 
the  demise  of  competition. 

Acquisition,  not  de  novo  branching,  will  have  been  congressional- 
ly  sanctioned  as  the  road  of  growth  and  survival.  It  will  serve  the 
purpose  of  institutions  in  the  money  market  centers,  but  not  ihe 
people  of  Utah,  Texas,  Wisconsin,  and  New  Jersey. 

Mr.  Chairman,  I  for  one  do  not  want — with  all  due  respect  to  the 
commissioner  on  my  left — I  don't  want  New  York  banks  in  New 
Jersey.  We  don't  need  New  York  banks  in  New  Jersey.  We  will 
survive  with  the  banking  industry  in  New  Jersey,  without  New 
York  banks  or  Pennsylvania  banks  coming  into  New  Jersey. 

If  they  are  permitted  to  come  into  our  State,  then  our  State  will 
be  severely  impacted,  and  then  I  cannot  predict  to  you  that  the 
health  of  the  economic  situation  and  the  health  of  the  banking 
situation  in  New  Jersey  will  be  the  same,  because  I  don't  think 
that  it  will  he  the  same.  Our  core  deposits  will  leave,  and  I  don't 
think  that  we  will  see  too  many  of  them  returning  to  New  Jersey. 

In  order  to  avoid  these  potential  negative  ramifications,  the 
Senate  must  either  reject  homogenization,  or  must  fully  subject  the 
thrift  industry  to  State  authority  on  questions  of  structure,  includ- 
ing divestiture  of  branches  where  mandated  by  State  statute. 

In  the  alternative.  Congress  should  spell  out  that,  to  the  extent 
that  any  difTering  authority  remains,  banks  and  savings  and  loans 
continue  to  be  separate  entities,  and  therefore  the  bank  holding 
ownership  of  savings  and  loans  is  not  a  proper  incident  to  banking, 
within  the  meaning  of  the  Bank  Holding  Company  Act. 

I  would  now  like  to  address  my  remeu-ks  to  those  sections  of  the 
bill  which  contain  the  extraordinary  emergency  authority  for 
FSLIC  and  FDIC,  to  permit  cross-industry  and  interstate  acquisi- 
tion of  troubled  institutions. 

We  believe  that  these  sanctions  constitute  a  serious  erosion, 
again,  of  McFadden-Douglas  and  the  principles  for  which  they 
stand,  and  that  a  sufficient  case  has  not  been  made  to  warrant  the 
long-term  negative  consequences  which  our  present  financial 
system  would  suffer. 
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INTERSTATE  ACttUlSITION  OP  INSTITUTIONS 

The  bill  allows  interstate  acquisition  of  institutions,  without  re- 
quiring exhaustion  of  potential  intrastate  solutions.  That  concerns 
me. 

Section  151  of  the  bill  makes  the  need  to  minimize  Tmancial 
assistance  required  of  the  corporation  the  "paramount  considera- 
tion" in  allowing  mergers  and  acquisitions  involving  troubled 
thrills. 

Similarly,  in  section  165,  a  "hiehest  acceptable  offer  standard"  is 
made  paramount  in  handling  failed  banks. 

These  provisions  would  render  meaningless  the  sequence  of  pre- 
ferred transactions  contained  in  other  sections,  since  institutions 
desiring  to  circumvent  the  law,  to  enter  otherwise  unavailable 
markets,  will  always  pay  a  premium  to  do  so.  The  insurer  will  have 
no  reason  whatsoever  to  explore  potential  intrastate  solutions,  par- 
ticiilarly  those  which  might  prove  cumbersome  to  the  insurer — 
such  as  splitting  of  assets  and  liabilities  of  a  failed  institution. 

An  order  of  preference  contained  in  sections  151  and  165  should 
be  made  the  paramount  consideration,  not  the  highest  acceptable 
offer.  Such  an  approach  would  assure  the  least  brrakdown  of  struc- 
ture and  function. 

The  acquisition  of  savings  and  loan  institutions  by  a  bank  hold- 
ing company  would  sillow  the  bank  holding  comptmy  to  bankify  the 
savings  and  loan,  and  for  that  reason  and  those  outlined  in  our 
written  comments,  CSBS  believes  the  emergency  cross-industry  ac- 
quisition by  bank  holding  companies  should  be  eliminated  from  the 
bill. 

As  an  alternative,  where  an  acquisition  of  a  troubled  thrift  by  a 
different  type  of  institution  is  involved,  and  where  the  troubled 
thrift  remains  in  existence  as  a  subsidiary,  an  acquired  thrift 
should  be  made  subject  to  branching  conditions  of  the  laws  of  the 
state  in  which  it  is  located.  This  assures  the  acquiring  institution 
will  not  gain  competitive  advantage  over  other  banks  or  bemk 
holding  companies  because  it  has  acquired  an  institution  which  has 
greater  branching  powers. 

In  section  165,  authority  for  emergency  interstate  sales  extends 
to  all  closed  insured  banks,  in  spite  of  the  fact  that  there  is  no 
evidence  that  the  large  number  of  commercial  banks  in  this  coun- 
try are  experiencing  difficulty. 

Section  165  limits  its  application  to  insured  banks  having  total 
assets  of  0.12  percent  of  aggregate  insured  assets,  yet  if  fails  to  be 
specific  as  to  the  type  of  institution. 

The  identified  emergency  being  addressed  is  limited  to  insured 
savings  banks  of  that  size.  Because  of  the  different  character  of  the 
two  types  of  banks,  the  different  laws  and  regulations  applicable, 
and  the  simple  fact  that  commercial  banks  are  not — and  I  repeat — 
are  not  facing  an  emergency,  this  distinction  should  he  clearly 
drawn. 

Therefore,  the  emergency  authority  granted  the  FDIC,  to  allow 
interstate  mergers  and  acquisitions,  should  be  limited,  and  should 
only  apply  to  closed  savings  banks — emd  not  to  commercial  banks. 

TTie  bill  further  elevates  the  protection  of  the  insurance  fund  to 
a  position  higher  than  other  public  interest  considerations  which 
should  be  paramount. 
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As  I  said  before,  our  main  concern  as  regulators  is  the  safety  and 
soundness  of  the  institution.  Deposit  security  being  one,  maxinia- 
tion  of  rate  return,  availability  of  capital  for  all  sectors  and  geo- 
graphic areas,  and  for  all  the  citizens  in  our  State,  maintenance  of 
a  viable  and  efficient  system  of  intermediation,  assurance  of  deliv- 
ery of  service,  and  consumer  protection.  Some  other  aspects  of  this 
bill  have  me  concerned  in  that  particular  area. 

The  function  of  insuring  agencies  should  be  very  limited.  Moni- 
toring soundness,  which  is  preventive,  and  paying  off  insured 
losses,  which  is  curative,  should  be  the  extent  of  the  participation 
of  the  insurance  agency.  Elevating  the  insurance  fund  over  all 
other  public  interest  considerations  is  an  unfounded,  improper,  and 
distorted  approach. 

The  bill  allows  the  insurer  to  exercise  extraordinary  emei^ency 
powers  without  the  concurrence  of  the  primary  regulators.  The  biU 
therefore  should  be  amended  to  require  concurrence  of  the  primal? 
regulator  prior  to  the  exercise  of  extraordinary  emergency  authori- 
ty by  the  insuring  agency. 

In  addition,  whenever  an  interstate  transaction  is  involved,  the 
concurrence  of  the  State  regulator  in  the  State  in  which  the  trou- 
bled or  failed  institution  is  located  should  be  required. 

The  bill  also  contains  provisions  inconsistent  with  its  emergency 
nature.  Section  151  provides  for  interstate  cross-industry  mei^rs 
and  acquisition  authority  upon  the  very  vague  finding  by  the  insur- 
ance agency  that  severe  financial  conditions  exist.  And  I  am  con* 
cerned  that  is  such  a  nebulous  term  that  we  will  wind  up  with 
arbitrary  and  capricious  actions. 

And,  as  I  learned  in  law  school,  equity  is  as  long  as  the  Chancel- 
lor's foot.  And  what  we  will  have  here  is  the  insurance  agency 
making  the  determination. 

I'll  cite  one  instance: 

We  have  very  difficult  times  in  getting  13(c)  relief,  and  we  are 
told,  "Well,  we  have  to  have  a  situation  which  falls  within  certain 
parameters — essentiality."  When  I  look  at  how  essentiality  has 
been  applied,  and  when  I  ask  for  a  definition  of  "essentiality,"  I  eun 
told  by  the  insuring  people  that  there  is  no  definition  of  "essential- 
ity". I  am  seriously  concerned  when  we  refer  to  permitting  the 
insurors  to  act  in  the  language  that  is  set  forth  here — namely, 
where  there  exists  severe  financial  conditions. 

Section  165,  on  the  other  hand,  is  limited  to  closed  insured 
banks.  To  entrust  a  broad  band  of  authority  to  an  insurer  driven 
by  a  very  loose  finding  left  to  the  insurer's  sole  discretion  is  an 
unjustifiable  delegation  of  power,  and  an  unjustifiable  abrogation 
of  States'  rights. 

Authority  of  the  FSLIC  to  grant  interstate  and  cross-industry 
transactions  should  be  effective  only  in  cases  where  the  individual 
institution  to  be  merged  or  acquired  is  in  default  or  in  the  danger 
of  default.  Further,  the  concept  of  institutional  viability,  rather 
than  institutional  stability,  should  be  part  of  the  triggering  mecha- 
nism for  all  extraordinary  emergency  powers  granted  by  insurii^ 
agencies.  Viability  speaks  to  the  institution's  ability  to  continue  to 
exist — the  true  interest  of  the  insurer. 
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NO  SUKSET   PBOVISION 

The  bill  does  not  include  a  sunset  provision  in  the  sections  grant* 
ing  an  insuring  agency  emergency  authority,  and  the  lack  of  a 
sunset  provision  is  not  in  keeping  with  the  nature  of  legislation, 
the  state  of  the  economy,  or  demonstrated  needs.  In  order  to  re- 
store the  temporary  emergency  nature  to  any  emergency  l^isla- 
tion,  the  bill  should  incorporate  a  1-year  sunset  provision  for  the 
extraordinary  powers  which  might  be  granted  to  the  insuring 
agency. 

In  addition  to  the  titles  of  the  act  which  broaden  thrift  powers 
and  expand  the  deposit  insurer's  authority,  the  bill  contains  sever- 
al measures  introduced  separately  during  this  and  previous  ses- 
sions of  Congress. 

To  the  extent  that  any  emergency  bill  is  needed,  these  additional 
provisions  divert  time  and  energy  from  the  task  of  crafting  a  bill 
which  is  properly  addressed  to  the  emergency. 

I  have  set  out  CSBS's  position  on  nonemergency  matters  in  my 
written  testimony  and  will  not  discuss  them  at  this  time.  The  same 
is  true  of  our  position  in  reference  to  S.  1687  and  S.  1721.  I  must 
comment  that  there  is  always  a  temptation,  when  speakii^  of 
comprehensive  legislation  such  as  S.  1720,  to  speak  in  terms  of  "on 
balance"  appraisal.  Certainly  S.  1720  has  something  for  everyone.  I 
will  resist  the  urge  to  speak  of  this  hill  on  balance.  If  the  long-term 
n^ative  impact  of  the  bill  cannot  be  written  out,  if  the  problems  it 
will  create  cannot  be  cured,  it  should  not  be  accepted  on  balance  by 
the  committee. 

Let  me  add  in  closing  that  the  interest  of  regulators  of  financial 
institutions  is  the  public  interest,  as  is  yours.  If  major  restructur- 
vng  of  our  present  system  of  intermediation  is  to  be  undertaJten, 
CSBS  believes  that  it  should  be  done  in  an  orderly  fashion,  with  all 
the  States  taking  the  lead. 

Thank  you,  Mr.  Chairmem. 

[The  complete  statement  follows.] 
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STATEHEHT  OF  HR.  AN6EL0  R,  BIANCHI 

OH  BEHALF  OF 

THE  CONFERENCE  OF  STATE  BANK  SUPERVISORS 

Mr.  Chairman,  members  of  the  Committee,  1  am  Angelo  B,  Bianchi, 
State  Bank  Commissioner  for  the  State  of  Hew  Jersey  and  President 
and  Chairman  of  the  Board  of  Directocs  of  the  Conference  of  State 
Bank  Supervisors,  on  whose  behalf  I  am  testifying  today. 

The  Conference  of  State  Bank  Supervisors  (CSBS)  is  the  profes- 
sional organization  of  state  officials  who  charter,  regulate  and 
supervise  the  approximately  10,500  state -chartered  commercial  and 
mutual  savings  banks  of  the  nation.   Created  in  the  early  20Ch  Cen- 
tury as  a  clearing  house  for  the  ideas  of  the  state  bank  supervieora 
on  common  problems,  CSBS  is  the  major  champion  Of  our  decentralized 
American  banking  and  bank  regulatory  structures.   In  addition,  the 
Conference  is  the  most  significant  single  source  of  educational 
and  research  services  aimed  at  strengthening  individual  state  bank- 
ing departments. 

He  are  pleased  to  have  this  opportunity  to  testify  before  this 
Committee  and  address  our  concerns. 

Let  me  begin  my  remarks  by  stating  for  the  record  that  the  Con- 
ference applauds  the  continuing  concern  the  Chairman  has  shown  for 
the  safety  and  soundness  of  financial  institutions  in  this  period 
of  eoonomic  difficulties.   The  Conference  recognizes  these  diffi- 
culties and  supports  the  intent  of  Congressional  efforts  to  prevent 
harm  to  financial  institutions  by  current,  short-term  economic  con- 
ditions beyond  their  control.   The  safety  and  soundness  of  the 
state-chartered  financial  institutions  in  the  nation  is  the  para- 
mount concern  of  the  Conference's  membership. 

Any  enthusiasm  the  Conference  might  feel  in  seeking  or  accept- 
ing some  quick  solutions  to  the  short-term  threat  to  deposit 
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insurance  funds  is  tempeEed  by  our  firm  belief  that  each  state  can 
and  should  determine  the  structure  best  suited  to  the  needs  of  its 
citizens  snd  economy.  We  believe  that  the  dual  banking  sysCem  is 
worth  preserving  and  that  any  solution  to  current  problems  must  be 
designed  to  have  the  least  possible  negative  effect  an  this  abjec- 
tive and  this  clear  state  responsibility.  He  favar  legislation 
which  would  enable  the  insuring  agencies  to  provide  assistance  to 
troubled  institutions  and  rebuild  Insurance  funds  if  they  approach 
depletion,  as  provided  in  part  in  this  bill. 

The  State  Bank  Supervisoirs  are  not  opposed  dogmatically  to  all 
change.   Nor  are  we  insensitive  to  the  needs  of  the  financial  in- 
stitutions in  our  states.   State  agencies  and  legislatures  are  will- 
ing and  able  to  recognize  and  address  Che  situation  that  now  exists. 
Congress  does  not  have  to  mind  our  business. 

We  are  firmly  convinced  that  the  public  is  best  served  by  a 
decentralized  financial  institutions  regulatory  system  that  works 
and  that  the  dual  banking  system,  with  its  inherent  checks  and 
balances,  supports  both  the  need  to  provide  competitive  services 
and  the  need  to  maintain  the  jurisdictional  responsibilities  of 
state  governments.   We  are  supported  in  these  convictions  by  both 
the  National  Governors'  Association  and  the  National  Conference  of 
State  Legislatures,  whose  statements  of  policy  on  these  matters  t 
have  attached  to  my  written  testimony,  in  the  belief  that  they  will 
be  of  interest  to  you. 

At  the  heart  of  the  dual  banking  system  is  the  long-standing 
and  valuable  American  policy  against  undue  concentration  of  control 
of  financial  resources.   Congress  traditionally  has  sought  to  allow 
local  authority,  both  ownership  and  regulatory,  over  financial  re- 
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It  has  recognized  that  concentration  and  centralization 
go  hand  in  hand  and  that  an  economy  controlled  centrally  by  govern- 
ment or  private  boclles  may  create  rather  than  resolve  economic  prob- 
lems and  may  reduce  rathec  than  enhance  competition.   The  evils 
which  attend  concentration  of  ownership  and  regulation — burdensome 
regulation  and  market  control  by  a  small  group  of  individuals  or 
organizations — are  the  enemies  of  productivity,  competition  and 
freedom. 

Our  current  banking  system  is  efficient.   Moceovet,  it  is 
sensitive  to  our  long-range  national  economic  needs  in  ways  which 
no  other  system  can  match.   Benefits  which  flow  from  it  include: 
diversity  of  both  size  and  type  of  institution;  diversity  of  regu- 
lation; competition;  flexibility;  responsiveness;  innovation,  and 
community  perspective. 

These  benefits  flow  from  a  system  which  provides  an  institution 
the  freedom  of  conversion  between  state  and  federal  chartering,  and 
guarantees  competition  between  state  and  federal  chartering,  and 
guarantees  competition  between  state  and  federal  institutions  by  as- 
suring equality  of  corporate  powers.   The  prevention  of  a  Federal 
monopoly  in  regulation  insures  against  unduly  burdensome  regulation 
and  guarantees  against  undue  Influence  being  attained  by  any  public 
or  private  interest  group.   At  the  siune  tine,  a  creative  tension  la 
maintained  between  the  systems  of  state  and  federal  institutions 
which  has  led  to  Innovation  in  legislation  and  regulation. 

Dual  banking  insures  that  all  geographic  areas  and  all  sectors 
of  the  economy  will  be  served.  It  fosters  competition,  while  allow- 
ing Institutions  and  regulators  the  flexibility  to  take  into  account 
differences  in  the  markets  which  they  serve.   Dual  banking  ia  a 
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vital  part  of  our  governniental  system  of  state  and  federal  checks 
and  balances,  the  cornerstone  of  the  American  policy  against,  undue 
concentration  of  financial  resources,  and  the  heart  of  a  system 
which  gives  state  and  local  communities  the  best  opportunity  pos- 
sible to  determine  the  allocation  of  their  money.  These  fundamental 
principles  are  embodied  in  the  McFadden  Act  and  the  Douglas  Amend- 
nent  to  the  Bank  Holding  Company  Act. 

The  benefits  of  our  current  system  are  clear;  that  we  must 
now  forego  them  is  not  so  cl«ar- 

It  is  significant  that  the  legislation  before  you  is  predicated 
upon  protection  of  the  Federal  insurance  funds,  the  "safety  net'  if 
you  will,  under  our  financial  institutions.  It  is  necessary  to  ask 
two  questions: 

(1)  "How  much  damage  to  structure  itself  can  be  justified  in 
protecting  the  safety  net?",  and 

(2)  "How  extensive  Is  the  current  potential  for  damage  to  the 
safety  net  and  can  that  damage  be  prevented  or  repaired  by  some 
other  means  than  the  legisoltion  before  you?" 

The  failure  of  seme  institutions  every  year  Is  expectable  and 
was  contemplated  when  the  insurance  funds  were  established.   Only 
widespread  failure  of  a  significant  number  of  large  institutions  is 
pertinent  to  our  discussion  today. 

Hhat  you  are  contemplating  today  is  a  breakdown  of  structure 
and  function  to  protect  the  safety  net  under  the  structure. 

The  need  Cor  legislation  such  as  that  before  you  has  not  been 
demonstrated  clearly.   The  scope  of  the  "emergency"  has  not  been 
delineated.   Clearly  some  number  of  thrift  institutions  are  in 
danger,  including  some  of  signifioant  size.   However,  i 


oyGoot^Ic 


banks  show  a  vitality  which  could  well  be  undercut  by  some  aspects 
of  the  'emergency'  legislation  before  you. 

Recent  govecnniental  action  has  indicated  both  the  concern  many 
institutions  have  in  maintaining  the  health  and  safety  of  thrifts 
as  well  as  the  flexibility  of  our  current  system  in  addressing  major 
problems  I  even  without  additional  statutory  changes.   These  recent 
actions  include: 

,  On  August  13,  the  Federal  Home  Loan  Bank  Board  proposed 
rules  which  would  permit  savings  and  Loans  to  delay  recording 
losses  or  gains  resulting  frc»n  the  sale  of  mortgages  or  related 
securities,  helping  SbLB   dispose  of  low-yielding  mortgages  without 
an  accompanying  accounting  penalty; 

.  On  August  IT,  the  Federal  Home  Loan  Mortgage  Corporation 
(Preddie  Hac)  announced  a  program  which  will  provide  $2   billion  in 
improved  liquidity  in  the  last  four  months  of  1981  and  between  SIO 
and  S2Q  billion  of  increased  liquidity  in  19B2  by  Freddie  Mac  esti- 

.  On  August  20,  the  Federal  Reserve  opened  its  discount 
window  for  "extended  credit'  to  troubled  thrifts; 

.  On  September  4 ,  the  Federal  Home  Loan  Bank  Board  used  its 
existing  authority  to  authorize  an  emergency  merger  of  Hestside 
SSL  and  Washington  S&L  into  Citizens  S&L,  indicating  that  even 
when  dealing  with  large  institutions  the  inter -industry  "solution' 
was  not  needed. 

.  On  September  7,  the  Home  Loan  Bank  Board  gave  final  approval 
to  a  new  capital  Injection  plan,  establishing  an  income  capital 
certificate  which  would  make  capital  injections  more  attractive  to 
both  the  F5LIC  and  troubled  savings  and  loans; 
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.  Effective  October  1,  All  Savers  provisions  in  the  recently 
passed  tax  bill  and  rules  concerning  the  certificates  prepared  by 
DIDC  snd  other  regulators  will  provide  thrifts  an  opportunity  to 
lower  their  cost  of  funds  through  sale  of  certificates  to  new  sav- 
ers and  penalty-free  conversion  of  existing  certificates  into  All 
Savers  thus  raising  profits  or  reducing  losses  for  each  Institution; 

.  Throughout  this  year,  the  Federal  Home  Loan  Bank  Board  and 
the  Government  National  Mortgage  Corporation  have  revised  rules  for 
the  issuance  of  adjustable  rate  mortgages  ana  altered  packaging  and 
issuance  of  adjustable  rate,  nontradltional  and  other  nonflxed  rate- 
backed  mortgage  Instruments  In  the  secondary  market,  respectively. 
Increasing  the  ability  of  savings  and  loans  to  continue  to  provide 
mortgages . 

A  related  point  deserves  mentioning.   The  Federal  Reserve 
Board,  last  year,  received  an  application  £r<mi  a  bank  holding  com- 
pany, Detroit  National  Corporation,  for  permission  to  acquire  a 
troubled  StL  in  Detroit.   This  cross -Indus try  acquisition  applica- 
tion was  denied  without  prejudice,  pending  a  review  by  the  Board 
of  Its  earlier  decision  ordering  diverstlture  of  an  SfiL  by  a  BHC. 
Nhile  this  reanalysis  was  under  way,  the  StL's  condition  worsened 
and  Detroit  National  Corporation  decided  not  to  renew  Its  applica- 
tion.  The  Michigan  state  bank  commissioner  was  then  able  to  arrange 
the  sale  of  the  thrift  to  another  StL  in  the  state. 

All  of  these  steps  reflect  the  common  wisdom  that,  in  cases 
of  Illness,  one  calls  the  doctor  first,  not  the  insurance  agent. 
Tampering  with  structure  and  function  at  the  behest  of  the  insur- 
ing agencies  nay  well  be  the  cure  that  kills  the  patient. 

I  would  like  to  make  one  last  general  observation  before 
plunging  into  a  discussion  of  the  specific  legislation  before  us. 


oyGoot^Ic 


In  the  96th  CongEesB,  Chairman  Garn,  you  sent  a  dear  colleagiM 
letter  to  House  nembecs  regarding  H.R.  225S,  the  substance  of  ^ich 
io  now  to  be  found  in  Title  VI  of  S.  1720.   In  that  letter  you  point- 
ed out  that  restrictions  of  who  nay  compete  in  a  given  field  are 
often  pro-competitive  and  that  allowing  a  few  large  institutions  to 
drive  out  the  nany  relatively  small  actors  is  anti-coiiipetitiv«. 
The  HcPadden  Act  is  a  pro-cconpetitive  restriction,  as  are  the  anti- 
trust laws.   I  would  ask  that  the  members  of  the  Committee  bear  in 
mind  the  Chairman's  thoughts  on  H.R.  22S5  as  I  speak  today. 

S.  1720 

The  Conference  believes  S.  1720  to  be  fundamentally  flawed  in 
the  following  respects: 

1.  S.  1720  negates  the  McFadden  Act  and  the  Douglas  Amendment 
to  the  Bank  Holding  Company  Act  and  will  lead  to  a  concentration 

of  control  ovec  financial  resources . 

2.  S.  1720  elevates  protection  of  the  insurance  fund  to  a 
position  higher  than  other  public  interest  considerations  which 
should  be  paramount. 

3.  S.  1720  contains  several  provisions  inconsistent  with  its 
"emergency"  nature. 

These  three  areas  of  concern  are  all  based  on  one  overriding 
concern  of  the  Conference,  the  potential  for  lasting  damage  to  the 
dual  banking  system  of  state/fedreal  checks  and  balances  which 
S.  1720  or  other  "emergency*  legislation  might  bring  about.   Legis- 
lation should  not  be  written  to  protect  against  every  conceivable 
contingency,  especially  where  there  is  no  historical  precedent 
and  where  the  parameters  of  whatever  probable  future  need  may  exist 
have  not  been  drawn.   'Emergency'  legislation  must  be  tightly  writ- 
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First,  serious  competitive  inequities  will  exist  between  banks 
and  "1720  thrift  b«nKs'  becausa  of  the  different  branching  authori- 
ties of  the  industries. 

Historically,  the  thrift  industry  was  not  subjected  to  similar 
statutory  provisions  because  of  its  role  as  a  specialized,  even 
"preferred,"  institution.   The  nation's  interest  in  maintaining  a 
thriving  housing  industry  was  deemed  to  override,  in  the  limited 
context  of  authorised  thrift  operations,  the  concerns  with  concen- 
tration of  financial  resources.   Moreover,  financial  concentration 
was  not  feared  in  an  industry  which,  by  nature  of  its  'specialty,' 
operated  largely  on  a  local  level;  local  nioney  was  allocated  by 
local  institutions.   Where  deposits  gathered  by  an  institution  have 
been  by-and-large  allocated  by  the  statutory  nature  of  the  Institu- 
tion, safeguards  against  control  of  the  allocation  process  need  not 
be  stringent. 

The  reasons  for  not  McFaddenizing"  thrifts  will  no  longer  ex- 
ist if  S.  1720  Is  enacted.   The  Savings  and  Loan  industry  has  grown 
from  about  $7  billion  in  assets  in  1945  to  $620  billion  today. 
While  the  small,  community  thrift,  like  the  community  bank,  still 
exists,  the  lack  of  retention  of  structural  authority  by  the  states 
has  changed  the  sphere  of  operation  for  most  thrifts.   If  Title  I 
'hqmogenlzation"  is  enacted,  the  allocation  of  deposits  to  housing 
will  no  longer  be  of  tantamount  importance.   In  fact,  if,  as  you 
have  indicated,  the  new  asset-side  powers  are  necessary  to  the 
survival  of  the  thrift  industry,  reason  will  dictate  that  well-run 
thrifts  would  infuse  most,  if  not  all,  of  their  new  assets  into 
other  than  housing  in  direct  competition  with  conurerclal  banks. 

Mr.  Chairman,  you  have  reportedly  wondered  that  the  banking 
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industry  should  appear  'scared  to  death  of  a  crippled  thrift  insti- 
tutions industry."   Let  me  point  out,  fcoo  a  regulator's  point  of 
view,  that  far  from  all  of  the  thrift  institutions  are  crippled. 
Those  thrifts  which  are  now  the  strongest,  not  the  "cripples,"  are 
those  which  can  afford  to  pursue  aggressively  their  new  bank  powers. 
Many  of  the  "cripples'  are,  of  course,  eligible  for  acquisition, 
"bankif ication"  and  revitalization  by  other  thrifts,  banks  and  bank 
holding  companies  under  the  provisions  of  this  bill.   Commercial 
bankers  would  be  competing  across-the-board  with  healthy  and  re- 
vitaliied  thrifts,  with  the  thrifts  having  a  substantial  advantage 
stemming  from   their  branching  authority. 

Section  134  of  S.  1720  does  not  cure  the  competitive  inequities 
I  have  identified.   It  is  not  a  complete  "McFaddenization"  of  thrifts 
engaging  in  banking  activities,  but  limits  only  interstate  branch- 
ing.  It  would  grandfather  all  current  interstate  branches  and  would 
permit  the  retention  of  new  interstate  branches  by  S£Ls  where  the 
branches,  not  the  SSL,  would  qualify  for  the  "bad  debt  deduction,' 
or  where  the  branch  results  from  the  extcaordinary  powers  granted 
the  FSLIC  under  Section  301  of  the  bill.   Moreover,  the  Section  134 
branching  limitation  Is  applied  only  when  a  thrift  has  been  dis- 
qualified totally  for  the  "bad  debt  deductions"  i.e.,  when  its  asset 
composition  includes  less  than  60t  mortgage  instruments,  rather 
than  the  B2%   needed  to  qualify  for  the  full  bad  debt  deduction. 
It  will  take  years  for  thrift  portfolios  to  reach  the  60%  cut-off, 
even  where  they  are  aggressively  competing  with  commercial  banks  in 
areas  other  than  mortgage  lending.   During  that  period,  such  thrifts 
will  be  allowed  to  branch  far  in  excess  of  their  bank  competitors. 

Pressures  for  the  repeal  of  the  HcFodden  Act  and  the  Douglas 
Amendment  stemming  from  these  competitive  inequities  will  be  monu- 
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Dent«l.   In  fact.  Treasury  Secretary  Regan  testified  that  he  ex- 
pects and  desires  these  pressures  to  build,  with  an  eye  toward 
forcing  states  to  change  their  branching  laws. 

A  second  factor  mandating  'HcFaddenization*  of  the  'new  look* 
thrift  industry  is  this  bill's  effect  on  cross- industry  acquisition. 
Simply  put,  bank  holding  company  acquisition  of  S&Ls  as  subsid- 
iaries threatens  the  Long  run  viability  of  the  dual  banking  systSB. 

Nhen  the  Federal  Reserve  Board  in  1977,  ordered  the  D.H. 
Baldwin  Company  to  divest  its  wholly-owned  subsidiary,  EiBpire  Sav- 
ings, it  based  its  decision  largely  on  the  fact  that  different 
markets  were  served  and  different  functions  were  performed  by  th« 
two  types  of  institutions.   The  Fed  noted  that  different  statutes 
and  regulations  were  applied  by  different  agencies  to  the  different 
types  of  institutions.   It  pointed  specifically  to  the  different 
branching  authorities  and  the  specialized  powers  of  the  thrift  in- 
dustry,  including  the  authority  to  engage  in  activities  such  a* 
real  estate  development,  property  management  and  the  operation  of 
insurance  agencies  dealing  in  certain  types  of  insurance  not  now 
permissible  for  BHCs.   In  that  case  the  Fed  clearly  indicated  that 
were  a  savings  and  loan  association  to  be  authorized  to  accept  de- 
mand deposits  and  engage  in  the  business  of  making  commercial 
loans  it  would  become  a  'bank'  for  purposes  of  the  Bank  Holding 
Company  Act. 

The  'bankif ication*  of  SsLs  under  S.  1720  may  be  used  as  an 
excuse  to  ceverae  the  Baldwin  decision.   As  suggested  by  that 
decision.  Congress  is  the  proper  authority  to  define  the  new  role 
of  a  'bankified'  SSL.   The  temptation  for  a  large  bank  holding 
company  to  circumvent  Congressional  Intent  through  the  acquisition. 
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'bankif icatlon'  and  aggressive  branching  of  a  'new  loolt'  S6L  may 
prove  overwhelming.   This  would  have  equally  adverse  impacts  both 
on  the  SSL  Industry,  which  may  cease  to  exist  except  as  BHC  bank 
branches,  and  on  the  states,  which  would  lose  control  over  the  bank- 
ing structure  designed  to  best  serve  their  own  economies.   Congress, 
having  failed  to  HcFaddenize  thrifts  at  this  Juncture  may  well  find 
itself  with  a  fait  accompli  and  the  job  of  once  again  ratifying  that 
which  it  has  occasioned,  but  over  which  it  has  not  retained  control. 

Third,  given  that  head-to-head,  competition  between  banks  and 
'new  look'  5&ls  will  be  brought  about  ainl  assuming  that  BBC  acqui- 
sition of  thrifts  results,  practical  political  pressures  will  come 
to  bear  on  the  HcFadden  Act  and  the  Douglas  Amendment.  By  legis- 
lating a  competitive  advantage  for  thrifts  and  BHCs  which  acquire 
thrifts,  you  will  have  taken  a  major,  irreversible  first  step 
toward  the  repeal  of  the  NcFadden  Act  and  the  Douglas  i 

If  you  do  not  act  to  "HcPaddeniie'  thrifts  at  this  jui 
you  may  have,  by  that  act  of  omission,  legislated. NcFadden/Douglas 
out  of  existence  and  reversed,  without  any  consideration,  the 
principles  they  stand  for. 

Fourth,  the  train  of  events  you.  set  in  motion  by  S.  1720  would 
lead  to  long-tem  concentration  of  financial  resources  and  the  de- 
mise of  competition.   Acquisition,  not  de  novo  branching,  will  have 
been  Congressional ly  sanctioned  as  the  road  to  growth  and  survival. 
The  folding-in  of  the  industry  which  will  follow  passage  of  this 
bill  will  serve  the  purposes  of  the  few,  not  the  many.   It  will 
serve  the  purposes  of  the  institutions  In  the  money  centers,  but 
not  the  pec^le  of  Utah,  Texas,  Nisconsin  or  New  Jersey.   It  Is  of 
note  in  this  reqard  that  the  asaet-slde  adjustments  contained  in 
Title  I  will  not  solve  the  short-term  problems  faced  by  the  thrift 
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induBtry.   Asset-aide  adiustraents  may  well  ensure  that  such  port- 
folio imbalances  do  not  arise  again  in  the  future.   In  the  near 
term  they  will  aid  only  the  healthiest  of  the  thrifts,  those  which 
can  afford  to  devote  the  money  and  manpower  needed  to  enter  new 
arenas  of  competition. 

In  order  to  avoid  these  potential  negative  ramifications,  the 
Senate  must  either  reject  "homogenization"  or  it  must  fully  subject 
the  thrift  industry  to  state  authority  on  questions  of  structure, 
including  divestiture  of  branches  where  mandated  by  state  statute. 
A  lesser  alternative  would  be  to  tighten  Section  134  by  providing  that 
state  law  would  apply  to  thrifts  which  lose  any  portion  of  their  'bad 
debt  deduction'  qualification;  i-e. ,  using  the  S2t  asset  composition 
trigger,  and  that  state  law  would  control  as  to  intrastate  as  well  as 
to  interstate  branching  and  as  to  divestiture  as  well  as  new  branches. 

In  addition.  Congress  should  spell  out  that,  to  the  extent  any 
different  authorities  remain,  banks  and  SsLs  continue  to  be  separ- 
ate entitles  and,  therefore,  that  BHC  ownership  of  SSLs  is  not  *a 
proper  Incident"  to  banking  within  the  meaning  of  the  Bank  Holding 
Company  Act. 

I  am  constrained  to  repeat  that  complete  'HcFaddenization'  of 
the  thrift  industry  must  accompany  industry  "homogenization.' 

Leaving  the  homogenization  issue  behind  for  the  moment,  I 
would  like  to  address  my  remarks  to  those  sections  of  S.  1720  which 
contain  the  extraordinary  emergency  authority  for  the  FSLIC  and  the 
FDIC  to  permit  cross -industry  and  interstate  acquisitions  of 
troubled  institutions. 

CSBS  believes  that  these  sections  constitute  a  serious  erosion 
of  McFadden/Douglas  and  the  principles  for  which  they  stand. 

CSBS  does  not  believe  that  a  sufficient  case  has  been  made  to 
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wiirrant  the  serious  erosion  of  HcFadden/Douglaa  permitted  by  those 
sections  or  to  warrant  the  long-term  negative  consequences  which 
our  present  financial  system  would  suffer.   Effective  legislation 
can  be  drafted  without  having  such  an  adverse  effect  or  the  dual 
banking  system. 

S.  1720 
inq  Exha 

Section  151  of  the  bill  makes  'the  need  to  minimize  financial 
assistance  required  of  the  Corporation"  the  "paramount  consideration' 
in  allowing  mergers  and  acquisitions  involving  troubled  thrifts. 
Similarly,  in  Section  165  a  'highest  acceptable  offer*  standard  is 
made  paramount  in  the  hendling  of  failed  banks.   These  provisions 
render  meaningless  the  sequences  of  preferred  tranactions  contained 
in  those  sections,  since  institutions  desiring  to  circumvent  the  law 
to  enter  otherwise  unavailable  markets  will  always  pay  a  premiuM  to 
do  so.   It  is,  in  effect,  authorizing  and  encouraging  the  insurers 
to  accept  a  bribe  to  circumvent  existing  law  and  places  the  govern- 
ment in  the  position  of  auctioning  off  footholds  to  the  highest  bid- 
dee.   The  insurers  will  have  no  reason  whatsoever  to  explore  po- 
tential intrastate  solutions,  particularly  those  which  might  prove 
cumbersome  to  the  insurer,  such  as  the  splitting  of  assets  and  lia- 
bilities of  the  failed  institution. 

The  order  of  preference  contained  in  Sections  151  and  165  should 
be  made  the  'paramount  consideration,'  not  the  'highest  acceptable 
offer."  To  do  this  in  a  direct  manner,  however,  may  invite  unreal- 
istically  low  bids  in  the  preferred  categories  within  the  order  of 
pceferanc*.  Therefore,  the  bill  should  be  amended  so  that  the  def- 
inition of  what  is  an  acceptable  offer  includes  recovery  of  at 
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least  50%  o£  estimated  net  cost  to  the  insuring  agency/  with  selec- 
tion among  acceptable  offers  by  order  of  preference.  The  practical 
effect  would  be  to  have  the  interests  of  both  the  insuring  agencies 
and  the  primairy  regulators  of  financial  institutions  taken  into  ac- 


In  practice,  such  an  amendment  would  work  like  this.   At  the 
time  a  decision  to  close  an  institution  is  made  and  offers  for  Its 
acquisition  are  solicited,  the  insuring  agency  would  make  a  reason- 
able estimate  fo  the  net  cost  of  liquidation  to  the  insurer.   Fol- 
lowing the  blind  bidding  procedure  outlines  in  the  bill,  a  pool  of 
acceptable  bids;  i.e.,  bids  recovering  at  least  SOt  of  the  estimated 
net  cost  to  the  insurer  and  otherwise  qualifying,  would  be  created. 
The  successful  bid  would  be  in  the  highest  priority  category  in 
which  acceptable  bids  have  been  received  being  the  successful  bid. 

Such  an  approach  t.ould  insure  the  least  breakdown  of  structure 
and  function,  while  also  preventing  the  inordinate  drains  on  the  In- 

5.  1720  allows  cross-industry  acquisition  of  a  troubled  thrift 
institution  without  requiring  steps  to  lessen  either  potential  anti- 
competitive consequences  or  potential  injury  to  the  dual  banking 
system.   Section  151  provides  for  the  merger  or  acquisition  of  In- 
stitutions of  different  types  either  in  the  same  state  or  in  differ- 
ent states.   The  acquisition  of  a  savings  and  loan  instituiton  by  a 
bank  holding  company,  for  example,  would  allow  the  BHC  to  "banklfy' 
the  SbL  (  pursuant  to  the  DID  and  HCA  and  currently  pending  asset- 
power  expansion  proposals)  and  branch  statewide  and  interstate  in 
circumvention  of  the  HcFadden  Act  and  Etouglas  Amendment.   In  addi- 
tion, despite  the  'emergency*  nature  of  the  legislation,  the 
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competitive  advantage  enjoyed  by  the  acquiring  BHC  both  in  terms  of 
asset  powers  and  branching  ability,  vould  dictate  subsequent  ero- 
sion of  HcFadden  Act  and  Bank  Holding  Company  Act  restrictions  in 
these  areas.   Given  the  current  'bankification'  of  StLs,  it  is 
clear  that  this  legislation  represents  a  raajoc  circumvention  of 
current  state  and  federal  law. 

In  addition  to  the  implications  for  state  structural  authority, 
cross-industry  acquisition  threatens  to  upset  competitive  balances  by 
granting  to  a  few  acquiring  institutions  the  power  to  engage  in 
activities  denied  like  institutions.   For  example,  S4Ls  either 
directly  or  through  subsidiaries,  now  have  authority  to  engege  in 
real  estate  develo^oient,  property  management  and  the  operation  of 
insurance  agencies  dealing  in  certain  types  of  insurance  not  now 
permissible  for  BHCs.   If  BHC  acquisitions  of  5&Ls  were  permitted, 
the  competitive  advantage  would  be  substantial.   Increased  pressure 
for  a  breakdown  in  the  division  of  conunerce  and  banking  would  log- 
ically follow. 

For  these  reasons,  CSBS  believes  that  emergency  cross- industry 
acquisitions  by  bank  holding  cfonpanles  should  be  eliminated  from 


,  where  an  acquisition  of  a  troubled  thrift 
institution  by  a  different  type  of  institution  is  involved  and 
where  the  troubled  thrift  institution  remains  in  existence  as  a  sot 
sidiary,  the  thrift  institution  should  be  made  subject  to  the  branc 
ing  conditions  of  the  laws  of  the  state  in  which  it  is  located 
{i.e.,  "McFaddenized") .   This  insures  that,  in  the  case  of  trans- 
actions between  institutions  of  different  types,  the  acquiring  in- 
stitution will  not  qain  a  competitive  advantage  over  other  banks 
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or  bank  holding  companies  because  it  has  acquired  an  institution 
which  has  greater  branching  powers.   It  is  possible,  in  this  manner, 
to  minimize  the  anti -competitive  impact  of  the  extraordinary  powers 
granted  by  this  emergency  legislation,  while  neither  weakening 
those  powers  nor  forcing  a  conversion  of  thrifts  to  banks.   This 
limited  application  of  banking  law  to  acquired  thrifts  is  in  no 
manner  to  be  construed  as  implying  that  such  thrifts  are  engaged  in 
a  banking  business. 

S.  1720,  Section  165,  authority  for  "emergency'  interstate 
sale  extends  to  all  closed  insured  banks  in  spite  of  the  fact  that 
there  is  no  evidence  that  large  numbers  of  commercial  banks  are 
experiencing  diffucolty.   Section  165  limits  its  application  to  In- 
sured banks  having  total  assets  over  0.12  percent  of  aggregate  as- 
sets in  the  U.S.  offices  of  insured  banks,  yet  It  falls  to  be  specif- 
ic as  to  type  of  institution.   The  identified  "emergency*  being  ad- 
dressed is  limited  to  insured  savings  banks  of  that  size.   Because 
of  the  different  character  of  the  two  types  of  banks,  the  different 
laws  and  regulations  applicable  and  the  simple  fact  that  commercial 
banks  are  not  facing  an  emergency,  this  distinction  should  be 
clearly  drawn.   The  underlying  idea  that  the  largest  institutions 
should  be  allowed  to  merge  or  be  acquired  interstate  is  dangerous 
when  the  potential  concentration  of  financial  resources  and  credit 
allocation  is  considered,  but  it  is  even  more  so  when  the  most 
powerful  commercial  banks  might  be  involved. 

Therefore,  the  "emergency'  authority  granted  the  PDIC  to  al- 
low interstate  mergers  and  acquisitions  should  be  limited  to  closed 
savings  banks.   This  conforms  the  authority  granted  to  the  only 
demonstrated  need  for  the  expansion  of  FOIC's  powers.   By  limiting 
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the  application  of  thia  Section,  the  potential  for  misuse  of  the 
expanded  powers  is  greatly  reduced  without  restricting  the  "flexi- 
bility" the  FDIC  claims  it  needs.   This  legislation  is  put  forth 
as  needed  to  deal  with  an  emergency,  as  an  exemption  from  existing 
statutory  mandates.   Therefore,  it  should  be  written  and  interpret- 
ed as  restrlctively  as  possible  while  still  serving  its  purpose. 
In  addition,  where  an  intrastate  sale  of  assets  and  assump- 
tion of  liabilities  of  a  closed  insured  savings  bank  to  a  like  in- 
stitution can  be  effected  by  splitting  its  assets  and  liabilities, 
and  where  such  sale  and  assumption  would  otherwise  involve  out-of- 
state  or  cross-industry  purchase  and  assunptlon,  the  Insuring 
agency  should  be  required  to  split  the  assets  and  liabilities  of 
the  institution  in  question.   This  would  require  the  insuring 
agency  to  split  assets  and  liabilities  of  a  closed  institution, 
where  such  mechanism  is  available.   This  alternative  is  preferable 
to  a  sale  and  assumption  or  a  merger  or  acquisition  on  an  inter- 
state or  cross-industry  basis. 


The  proper  role  of  the  government  in  the  regulation  of  finan- 
cial institutions  has  many  aspects.  Among  the  most  important  of 
these  are  the  safety  and  soundness  of  institutions  (one  aspect  of 
depositor  security),  maximization  of  rate  of  return,  availability 
of  capital  for  all  sectors  and  geographic  areas,  maintenance  of  a 
viable  and  efficient  system  of  intermediation,  assurance  of  deliv- 
ery of  services  and  consumer  protection.  The  function  of  the  in- 
suring agencies  is  very  limited.   They  are  in  place  to  provide 
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depositor  security  by  monitoring  institutional  soundness  (preven- 
tive) and  paying  off  insured  losses  (curative).   Elevation  of  the 
insurance  fund  over  all  other  public  interest  considerations,  is  an 
unfounded,  improper  and  distorted  approach. 

S.  1720.  as  discussed  above,  nia)ies  "the  need  to  minimize 
financial  assistance"  the  "paramount  consideration."  The  order  of 
preference  stated  in  the  bill  should  be  the  "paraiDount  considera- 

S.  1720  does  not  require  the  concurrence  of  the  primary  regu- 
lator prior  to  the  exercise  of  extraordinary  'emergency'  powers  by 
the  insuring  agencies.   The  primary  regulators,  (the  Comptroller  of 
the  Currency,  or  PHLBB  in  the  case  of  nationally  chartered  institu- 
tions and  the  state  regulator  in  the  case  of  state -chartered  institu- 
tions) ,  are  the  only  agencies  with  responsibility  fox  protecting 
all  public  interest  considerations.   They  can  best  judge  all  of  thtt 
potential  negative  impacts  on  a  case-by-case  basis  that  must  be 
accorded  deference  to  insure  that  the  tail  (the  insurance  funds) 
doesn't  end  up  wagging  the  dog  (our  effective  system  of  bank  charter- 
ing and  regulation] .   It  is  important  to  remember  that  it  operates 
to  an  insurer's  benefit  to  close  an  institution  at  the  earliest 
possible  point  after  the  institution  has  fallen  below  zero  net 
worth,  thereby  minimizing  the  insurer's  losses.   This  is  particular- 
ly true  where  sale  of  the  closed  institution  to  the  highest  bidder 
is  an  available  remedy.   This  approach  clearly  does  not  allow  for 
consideration  of  all  pertinent  public  interests. 

S.  1720  should  be  amended  to  require  concurrence  of  the  pri- 
mary regulator  prior  to  the  exercise  of  an  extraordinary  'emergency" 
authority  by  the  insuring  agencies.   This  would  allow  the  primary 
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regulator's  expertise  and  knowledge  of  the  situation  to  be  brought 
to  bear  prior  to  conimi tmenta  of  assistance  by  the  insuror.  This 
Allows  for  considerations  pertinent  both  to  the  specific  insured 
bank  to  be  asslBted  and  to  the  economy  of  such  institution's  hone 
state.  Hareover,  It  recognitas  that  the  interests  of  the  primary 
regulator  go  beyond  those  of  an.  insuror  and  that  risk  of  loss  to 
an  insurance  fund  should  not  be  the  sole  consideration  determining 
direct  government  involvement  in  the  marketplace. 

In  addition,  whenever  an  interstate  transaction  is  involved, 
the  concurrence  of  the  state  regulator  in  the  state  in  which  the 
troubled  or  failed  insured  institution  is  located  should  be  requir- 
ed.  This  would  both  ensure  that  all  public  Interest  considerations 
are  taken  into  account  and  recognize  the  state  responsibility  con- 
cerning structure.   As  indicated  earlier,  making  protection  of  in- 
surance  funds  the  primary  goal  of  (ailing  institution  legislation 
can  be  characterised  as  that  of  selling  a  foothold  position  to  the 
highest  bidder,  normally  an  out-of-state  bank  or  bank  holding  com- 
pany, without  concurrence  of  the  host  state. 

S.  1720  Contains  Provisions  inconsistent  With  Its  "Emergency"  Hature 

"Emergency*  legislation  should,  by  its  very  nature,  be  limited 
In  scope  and  duration.   Extraordinary  powers,  the  exercise  of  which 
requires  the  relaxation  of  other  protections  afforded  by  law,  should 
be  granted  only  on  the  basis  of  a  proven  necessity  and  only  to  the 
extent  their  exercise  is  required  to  remedy  the  proven  need. 

Section  ISl  provides  for  interstate  and  cross-industry  merger 
and  acquisition  authority  upon  the  very  vague  finding  by  the  insur- 
ing agency  that  'severe  financial  conditions  exist  which  threaten 
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the  stability  of  a  significant  number  of  insured  institutions,  or 
of  an  insured  institution  possessing  significant  financial  resourc- 
es.'  Section  1E5,  on  the  other  hand,  is  limited  to  closed  insurttd 
banks.   To  entrust  a  broad  grant  ot  authority  to  an  insuror,  trigger- 
ed by  a  very  loose  finding  left  to  the  insuror's  sole  discretion, 
is  an  unjustifiable  delegation  of  power.   To  risk  the  long-tem 
potential  for  damage  to  our  system  of  financial  institutions  on 
the  judgment  of  an  insurance  agency,  the  interest  of  which  is  limit- 
ed in.  scope  and  duration,  without  appropriate  checks  and  balances 
is  unwarranted.   In  addition,  making  'stability,'  rather  than  'via- 
bility," a  part  of  that  test,  when  economic  instability  is  the  root 
cause  of  the  problem  to  be  remedied,  is  without  reason. 

In  order  to  restore  the  temporary  "emergency"  nature  to  any 
emergency  legislation,  the  following  concepts  must  be  incorparatedi 

Authority  of  the  F5LIC  to  grant  interstate  or  cross- industry 
transactions  should  be  effective  only  in  cases  where  the  individual 
institution  to  be  merged  or  acquired  is  closed,  in  default  or  im- 
mediate danger  of  default. 

Further,  the  concept  of  institutional  viability,  rather  than 
institutional  stability,  should  be  part  of  the  triggering  mechanisB 
for  all  extraordinary  "emergency'  powers  granted  to  the  insuring 
agencies.   Viability  speaks  to  an  institution's  ability  to  continue 
to  exist,  the  true  interest  of  the  insuror. 

Sunset  Provision 

5.  1720  does  not  include  a  sunset  provision  in  those  sections 
granting  the  insuring  agencies  "emergency'  authority.   l,ack  of  a 
time  limitation  is  not  in  keeping  with  the  nature  of  the  legislation. 
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the  state  of  the  econooly  or  any  demonstrated  need.   In  order  to 
restore  the  teiqiorary  '^gerciency*  nature  to  any  eiwrqency  legisla- 
tion, the  bill  should  Incorporate  a  one  year  sunset  provision  for 
the  extraordinary  powers  granted  to  the  insuring  agencies. 

Major  changes  in  the  structure  and  function  of  the  financial 
institutions  syatem  should  not  be  undertaken  as  a  quick  fix  for 
a  short-term  problem.   Any  "emergency"  grants  of  extraordinary  au- 
thority should  be  tightly  drawn  and  strictly  construed,   ^foreaver, 
no  'emergency*  legislation  should  be  enacted  until  the  scope  of  the 
problem  to  be  addressed  is  demonstrated  and  understood,  so  that  such 
legislation  can  be  effective  without  incurring  unnecessary  harms. 

Addition  of  Honemergancy  Provisions 

In  addition  to  the  Titles  of  the  act  which  broaden  thrift  power* 
and  expand  deposit  insurors  authority.  S.  1720  contains  several 
measures  introduced  separately  during  this  and  previous  sessions  of 
Congress.   Some,  as  indicated  below,  have  in  the  past  received  Con- 
ference support.   CSBS  Is  concerned,  however,  that  inclusion  of 
these  measures,  which  are  worthy  of  separate  consideration,  in  an 
emergency  bill  may  result  in  support  or  opposition  to  S.  1720  for 
the  wrong  reasons.   To  the  extent  that  an  emergency  bill  is  noeded, 
these  additional  provisions  divert  time  and  energy  from  the  task 
of  crafting  a  bill  which  addresses  the  emergency. 

The  Conference  has  adopted  the  following  positions  on  the  non- 
emergency matters. 

Revenue  Bond  Underwriting — CSBS  supports  legislation  to  permit 
banks  to  underwrite  and  sell  municipal  revenue  bonds,  if  that 
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legislation  does  not  preempt  state  authority  and  if  appropriate  safe- 
guards are  provided.   Allowing  revenue  bond  underwriting  would  not 
endanger  the  safety  and  stability  of  connnerciol  banks.   Current 
proposals  supported  by  CSBS  and  incorporated  in  S.  1720  would  per- 
mit banks  to  underwrite  and  trade  only  in  invesUnent  grade  municipal 
revenue  bonds,  already  considered  safe  enough  for  banks  to  invest 
in.   This  new  power  would  increase  a  bank's  service  to  its  commun- 
ity, permitting  banks  to  adapt  to  the  changing  pattern  of  municipal 

Bank  Honey  Market  Mutual  Funds — CSBS  is  supportive  of  attempts  to 
allow  banks  to  develop  new  instruments  that  would  allow  them  to  be 
more  competitive  and  better  serve  their  communities.   For  that  saiae 
reason  we  have  long  supported  greater  flexibility  in  Regulation  Q. 
He  also  recognize  that  the  current  situation  is  destructive  of  local 
credit  markets  normally  well  served  by  local  financial  institutions. 

The  Phenomenal  growth  of  money  market  mutual  funds  has  repre- 
sented the  most  massive  translocation  of  funds,  going  from  about  45 
states  to  a  handful  of  money  market  centers,  this  nation  has  ever 
experienced.   HHMFs  are  bleeding  numerous  state  and  local  comnunl- 
ties  of  their  economic  life-blood.   The  credit  allocation  function, 
unfortunately,  is  shifted  by  force  to  powerful  money  market  centers 
whose  collective  knowledge  of  the  needs  of  thousands  of  trade  areas 
is  limited  compared  with  that  of  thousands  of  local  lenders.   State 
regulators  are  concerned,  however,  over  the  final  form  of  the  new 
HHHFs  proposed  by  the  bill  and  the  impact  on  the  stability  and  safe- 
ty of  the  banks  which  might  be  caused  by  this  i 
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Usury  Preemption — CSBS  is  strongly  supportive  of  the  states'  respon- 
sibility to  enact  laws  protecting  theic  respective  citizens.   Per- 
iods of  economic  uncertainty  can  cause  the  existence  of  local  inter- 
sat  rate  ceilings  to  seem  obsolete  or  even  appear  to  do  hacm.   How- 
aver,  in  those  situations  in  which  there  is  not  a  documented  need 
to  preempt  state  law,  the  Conference  is  reluctant  to  favor  such 


FIRA  Amendments — CSBS  has  long  supported  alterations  in  regulatory 
law  which  would  reduce  overlap  and  paperwork.  We  have  not  been 
alone  in  trying  to  improve  FIRA.  You  and  your  staff  received  earl- 
ier this  year  some  well  thought  out  amendatory  language  to  this  act 
prepared  by  the  Kansas  Bankers  Association,  which  I  have  taken  the 
liberty  of  attaching  to  my  written  testimony.  To  the  extent  these 
amendments  and  those  found  in  5.  1720  lessen  the  regulatory  burdens 
placed  on  banks,  the  Conference  supports  their  adoption  and  would 
request  that  this  Committee  be  receptive  to  further  improvements  in 
FIRA  in  the  near  future. 

Due-On-Sale — CSBS  recognizes  that  legitimate  complaints  can  be  made 
about  differing  state  and  federal  statutes  in  almost  any  area  of 
government.   We  also  recognize  that  concern  for  the  safety  and  profit- 
ability of  financial  institutions  can  lead  to  some  arguments  in 
favor  of  eliminating  due-on-sale  prohibitions.   It  is  our  steadfast 
belief,  however,  that  preemption  of  state  statutes  which  were  draft- 
ed after  careful  deliberation  should  not  occur,  absent  an  overrid- 
ing national  interest. 


Small  Institutions  Exemption — CSBS  believes  that  the  proposal  1 


oyGoot^Ic 


exempt  institutions  with  leaa  than  55  miilion  in  deposits  fcom 
federal  reserve  requirements  Is  a  recognition  that  the  Monetary 
Control  Act  contains  provisions  which  are  in  desperate  need  of  re- 
view.  This  proposal  is  one  step  in  the  right  direction  and  in 
another  context  CSB5  would  enthusiastically  endorse  the  concept  of 
removing  reserve  requirements  from  all  nonmecnber  banks. 

In  summary,  I  must  comment  that  there  is  always  a  temptation 
when  speaking  of  comprehensive  legislation  such  as  5.  1720  to  speak 
in  temis  of  an  'on  bBlance'  appraisal. 

Certainly,  S.  1720  has  sccnething  for  everyone. 

I  will  resist  the  urge  to  speak  of  this  bill  'on  balance.' 

A  lot  of  bad  legislation  has  been  enacted  as  the  result  of 
handing  out  plums  to  buy  off  opposition. 

Gentlemen,  we  cannot  afford  for  you  to  take  that  approach  with 
this  legislation. 

If  the  long-term  negative  impacts  of  the  bill  cannot  be  writ- 
ten out,  if  the  problems  it  will  create  cannot  be  cured.  It  should 
not  be  accepted  'on  balance"  by  the  Committee. 

S.  1703 

Because  the  provisions  of  S.  1703  have  been  subsumed  into 
the  broader  provisions  of  S.  1720,  my  remarks  regarding  the  latter 
may  be  assumed  to  apply  to  the  former  as  well. 

S.  16B6 

CSB5  supports,  generally,  efforts  to  assist  state  and  local 
governments  to  raise  additional  revenues.  We  support  and  Join  in 
the  'Supportive  Resolution'  of  the  Huniclpal  Finance  Officars  As- 
sociation on  S.  16Be. 
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S.  1721 

CSBS  opposes,  generally,  the  concentration  of  financial  resourc- 
es and  the  centra lira tion  of  government  authority  over  financial 
Intermediaries.   The  reasons  behind  the  consolidation  of  the  insur- 
ance funds  are  self-evident.   Every  farmer  in  America  is  familiar 
with  the  benfits  of  crop  diversity. 

CSBS  urges  caution  in  adopting  this  approach,  however,  so  long 
as  competition  between  different  institutions  may  have  an  impact 
on  the  risk  exposure  of  the  common  insurance  fund  and  different 
statutory  and  regulatory  authorities  may  effect  the  level  of  compe- 
tition.  A  perger  of  FDIC,  FSLIC  and  HCUSIF  must  be  thoroughly 
analyzed  to  ensure  that  its  potential  for  helping  insurance  fund 
stability  is  not  ofEset  by  its  potential  for  mischief  in  the  regu- 
latory forum.   Attention  should  also  be  given  the  question  of 
whether  it  is  equitable  to  merge  the  funds  at  this  point  in  time 
without  some  formula  for  compensation  of  FDIC  participants  who  have 
contributed  to  the  building  of  a  relatively  strong  fund. 

Let  me  add  in  closing  that  the  interest  of  regulators  of  fi- 
nancial institutions  is  the  public  interest,  as  is  yours. 

If  major  restructuring  of  our  present  system  of  intermedia- 
tion is  to  be  undertaken,  CSBS  believes  that  it  should  be  done  in 
an  orderly  fashion.   The  caveats  for  this  day  should  be  "Act  in 
haste,  reprent  at  leasure"  and  If  it  ain't  broke,  don't  fix  it," 

Thank  you,  Hr.  Chairman 
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DUAL  FIHANCIAL  SYSTEM  AND  IMTERSTATE  BRANCH  BAWKIMG 

KCSL  strongly  supports  the  state -char tared  financial  institu- 
tions system  and  the  viability  of  the  dual  system,  which  enables 
large  and  small  financial  institutions  to  serve  customers  ranging 
from  the  corporate  investor  to  the  community  depositor.   NCSL  be- 
lieves that  states  have  both  the  respionsibility  and  the  authority 
to  establish  an  overall  financial  structure  within  their  borders 
that  meets  the  needs  of  their  residents.   The  maintenance  of  a 
viable,  decentraliied  dual  financial  institutions  system,  with  its 
inherent  checks  and  balances,  supports  both  the  need  to  provide 
competitive  services  and  the  need  to  set  out  and  maintain  the  jur- 
isdictional prerogatives  of  state  governments. 

Therefore,  NCSL  opposes  any  changes  in  existing  federal  legis- 
lation or  regulation  that  would  allow  federally-chartered  financial 
institutions  more  latitude  than  state-chartered  financial  institu- 
tions to  branch  both  interstate  and  intrastate,  and  that  would  allow 
the  acquisition  of  out-of-state  financial  institutions  holding 
companies  without  regard  to  state  restrictions. 

Further,  NCSL  favors  maintenance  of  state  and  federal  checks 
and  balances  in  the  financial  institutions  regulatory  system  In 
which  state  regulatory  departments  and  their  federal  counterparts 
are  the  primary  regulators  of  respective  state  and  federal  insti- 
tutions they  charter. 
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STATE  BAHKIM6  ISSUES 

The  National  Governoes'  Association  bellaves  that  th«  respec- 
tive states  have  the  cesponslbillty  and  the  authority  to  establish 
an  overall  banking  structure  within  th«iK  borders  that  fulfills 
the  needs  of  their  residents . 

The  National  Governors'  Association  will  oppose  vigorously  fed- 
eral legislative  proposals  that  would  constitute  an  unwarranted  pr«- 
•Biption  of  state  authority  in  such  matters  or  fall  to  take  due  recog- 
nition of  stats  laws  or  regulations  in  effect  that  are  designed  to 
protect  the  interests  of  it*  residents  in  connection  with  the  oper- 
ation of  Its  state- chartered  financial  institutions.   The  National 
Governors'  Association  recognizes  that  it  is  essential  that  state 
banking  departments  remain  strong  to  ensure  the  viability  of  the 
dual  banking  systemi  that  competitive  equality  must  exist  between 
state-chartered  and  federally-chartered  financial  institutions;  and 
that  as  state  banking  departments  are  strengthened,  the  Federal 
Deposit  Insurance  Corporation  and  Federal  Reserve  System  should 
defer  to  them  In  the  examination  and  regulation  of  state-chartered 
banks  in  the  same  manner  that  they  defer  to  the  Office  of  the 
Comptroller  of  the  Currency  in  the  examination  and  regulation  of 
national  banks. 
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Th«  Financial  Institutions  Regulatory 

Boform  Act  of  1981 

amending  PL  95-630  (FIBA) 
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The  Chairman.  Mr.  Bianchi,  on  balance,  I've  determined  you 
don't  like  S.  1720.  [Laughter.] 

Mr.  Bianchi.  Not  all  of  it. 

The  Chairman.  Ladies  and  gentlemen,  I  interrupted  Mr.  Bianchi. 
and  so  extended  his  testimony.  But  with  the  number  of  people  on 
this  panel  and  also  the  next  one,  I  would  appreciate  it  if  you  could 
keep  vour  oral  remarks  to  10  minutes  each.  And  we  will  place  your 
complete  statements  in  the  record. 

I  read  initially  that  Mr.  William  Bergmemn  would  be  here.  He  is 
not.  Walter  Madsen  from  Arizona  is  representing  his  organization. 

I  would  ask  for  your  testimony  now. 

WALTER  MADSEN.  IMMEDIATE  PAST  PRESIDENT,  NA'HONAL 
ASSOCIATION  OF  STATE  SAVINGS  AND  LOAN  SUPERVISORS 

Mr,  Madsen.  Thank  you,  Mr.  Chairmsm. 

Walter  Madsen,  immediate  past  president  of  the  National  Associ- 
ation of  State  Savings  and  Loan  Supervisors. 

Members  of  the  committee,  we  welcome  this  opportunity  to  pre- 
sent to  you  the  view  of  the  majority  of  the  members  of  the  Nation- 
al  Association  of  State  Savings  and  Loan  Supervisors  on  the  l^isla- 
tive  proposals  for  restructuring  fmancial  institutions  contained  in 
S.  1686.  S.  1703.  S.  1720,  and  S.  1721. 

As  State  regulators,  we  are  keenly  aware  of  the  difficulties 
facing  savings  and  loans  today.  We  know  intimately  both  the  ef- 
fects of  the  current  environment  on  our  State  associations  and  the 
national  causes  of  these  problems. 

In  S.  1720  and  the  companion  bills,  we  see  the  Federal  Govern- 
ment reaching  for  solutions. 

We  applaud  the  efforts  of  the  members  of  this  committee,  the 
administration,  and  Chairmfm  Pratt  in  responding  to  the  urgent 
problems  facing  thrift  institutions  and,  on  balance,  believe  this 
legislation  to  be  a  timely  and  well-conceived  attempt  to  assist  the 
savings  and  loan  industry,  as  well  as  other  financial  intermedia]> 
ies,  to  meet  the  challenges  of  today. 

THREE  PROVISIONS  OF  CONCERN 

There  are,  however,  three  provisions  contained  in  this  legislation 
which  concern  us  as  State  savings  and  loan  regulators. 

The  first  relates  to  the  extraordinary  authority  provisions,  which 
grant  sweeping  supervisory  authority  to  the  F^eral  Government, 
without  any  requirement  of  State  consultation. 

The  second  is  the  broad  Federal  branching  authority  which 
would  be  created,  again  without  consideration  of  State  law  issues. 

And  third  and  finally,  a  proposal  contained  in  S.  1720  to  permit 
Federal  associations  to  exercise  due-on-sale  clauses  without  a  corre- 
sponding Federal  preemption  for  State-chartered  institutions. 

I  would  like  to  briefly  discuss  each  of  these  points. 

First,  Mr.  Chmrman,  the  extraordinary  authority  provisions  of  S. 
1720  and  S.  1703.  in  particular  sections  151  and  155  of  S.  1720, 
sections  401  and  405  of  S.  1703,  as  currently  drafted,  completely 
federalize  the  supervisory  process. 

However,  Mr.  Chairman,  we  can  report  to  this  committee  that 
the  Federal  Home  Loan  Bank  Board  has  been  receptive  to  our 
concerns.  As  a  result  of  our  negotiations,  which  were  completed 
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yesterday,  we  expect  that  the  Federal  Home  Loan  Bank  Board  will 
shortly  be  delivering  to  this  committee  correcting  language,  which 
will  go  a  long  way  towEird  addressing  the  problem  areas  which  we 
see. 

For  the  committee's  benefit,  we  would  like  to  submit  for  the 
record  a  letter  to  Mr.  Brent  Beesley.  FSLIC  Director,  dated  October 
26,  1981. 

[Copy  of  letter  follows:] 
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the  siabiliCy  of  a  significanc  number  □£  insured  institutions-  or 
-of  insuced  institutions  possessing  significmit  financial  resourc 
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show  its  action  would  lessen  its  insurance  risk. 
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these  ninunal  limitations  on  the  scope  of  PSLIC  authority  apply 
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Mr.  Madsbn.  In  addition  we  would  like  to  briefly  recite  the 
weaknesses  of  the  bill  ets  we  see  them. 

Section  151  of  S.  1720  and  section  401  of  S.  1703  would  authorize 
the  FSLIC  to  permit  the  acquisition  of  State-chartered  FSLIC-in- 
sured  savings  and  loan  institutions  by  any  other  company,  includ- 
ing a  bank  holding  company.  The  standards  under  which  this 
authority  is  conferred  are  as  sweeping  as  they  are  vague. 

To  permit  acquisition  of  a  trouble  association,  the  FSLIC  may 
only  find  that  severe  financial  conditions  exist  which  threaten  the 
stability  of  a  significant  number  of  insured  institutions  or  of  in- 
sured  institutions  possessing  significant  financial  resources. 

The  only  caveat  to  this  triggering  standard  is  that  the  FSLIC 
must  show  iU  action  would  lessen  its  insurance  risk. 

We  urge  members  of  the  committee  to  bear  three  things  in  mind 
when  considering  the  merits  of  adopting  these  extraordinary  au- 
thority provisions  of  S.  1720  and  S.  1703  in  their  present  form. 

Firsts  these  provisions  promote  a  scheme  which  will  cause  flight 
from  the  State  system  and  will  promote  mergers  with  non-State 
entities. 

Second,  these  sections  of  S.  1720  and  S.  1703  threaten  not  only 
State  institutions,  they  federalize  the  supervisory  process. 

Section  155  would  override  our  supervisory  authority  to  make  a 
determination  as  to  the  solvency  of  an  insured  institution  within 
our  jurisdiction. 

Under  current  practice  before  a  State-chartered  association  is 
placed  in  liquidation  or  is  merged  for  supervisory  reasons,  the 
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FSLIC  asks  the  State  authority  to  declare  the  association  in  defoult 
or  in  imminent  danger  of  default. 

Third,  cooperation  between  State  and  Federal  re^ulator^  is  essen- 
tial to  facilitate  all  supervisory  transactions  involving  State-char- 
tered associations. 

Given  that  some  State  associations  must  be  acquired,  merged,  or 
liquidated,  we  find  no  basis  for  excluding  that  association's  primary 
regulator  from  this  decisionmaking  process. 

The  procedures  contemplated  in  sections  151  and  155  of  S.  1720 
and  section  401  euid  405  of  S.  1703  go  beyond  years  of  consistent 
and  workable  administrative  practice  and,  in  effect,  make  the  Fed- 
eral Go\'emment  the  sole  arbiter  of  supervisory  matters. 

We  recognize  that  in  some  circumstances  the  disappearance  of 
the  State-chartered  association  may  be  necessary.  But  we  beUeve 
the  burden  of  proof  should  rest  with  the  Federal  Govemm«it,  to 
show  that  a  federalization  of  the  entire  supervisory  process  and  one 
which  threatens  the  continued  existence  of  local.  State-chartered 
institutions  is  the  best  practic^le  approach. 

I  would  like  now  to  briefly  discuss  with  you  the  amendments 
that  we  are  seeking. 

Our  proposed  language  would  amend  sections  151  and  155  of  S. 
1720,  sections  401  and  405  of  S.  1703,  to  provide  for  State  savings 
and  loan  supervisory  authority  concurrence  in  writii^  where  State- 
chartered  institutions  are  involved. 

In  the  event  such  concurrence  is  not  received  within  90  days  of 
such  institution's  exhaustion  of  its  net  worth,  the  FSLIC  will  then 
have  the  authority  to  proceed  without  such  concurrence. 

A  requirement  of  State  concurrence  in  any  merger  or  acquisitiim 
can  do  much  to  leaven  FSLIC  Judgment  and  can  better  assure  that 
State  interests  tire  taken  into  proper  account. 

We  would  aiso  propose  that  sections  151  and  155  of  S,  1720 
contain  a  sunset  provision  of  18  months,  with  a  provision  for  con- 
tinuing legality  for  all  actions  pursuant  to  the  act  undertaken  prior 
to  this  date.  We  are  proposing  a  sunset  provision  since  we  believe 
the  broad,  almost  unfettered  scope  of  the  FSLIC's  assistance  au- 
thority needs  to  be  more  carefully  defined. 

The  sweeping  language  of  this  bill  will  live  well  beyond  our 
current  severe  difficulties.  Unlike  fiscal  measures,  we  know  of  no 
instance  in  which  an  increase  in  FHLBB  or  FSLIC  regulatory 
powers  can  cut  back. 

An  IS-month  sunset  provision  will  permit  the  Congress  to  reex- 
amine these  important  issues  when  we  £ill  hope  current  economic 
conditions  have  changed. 

We  believe  the  bill  should  clarify  conditions  under  which  the 
FSLIC  can  act.  The  current  bill  empowers  ^e  FSLIC  to  act  respect- 
ing a  troubled  financifil  institution,  where  severe  financial  condi- 
tions exist  which  threaten  the  stability  either  of  a  significant 
number  of  insured  institutions  or  a  few  institutions  with  signifi- 
cant financial  resources. 

This  language  means  that  a  diflicult  situation  in  New  York  or 
Florida,  for  example,  can  trigger  a  merger  or  acquisition  in  another 
jurisdiction  if  the  sacrifice  of  one  of  our  institutions  is  necessary  to 
entice  a  potential  acquiring  holding  company  or  savings  and  loan 
into  an  assisted  merger  or  acquisition.  We  see  no  good  reeison  for 
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this  procedure  and  recommend  that  the  severe  financial  circum- 
stances  of  a  few  itssociations  not  be  permitted  to  trij^r  FSUC 
action. 

If  the  FSLIC  has  evidence  that  its  insurance  risk  will  be  lessened 
if  it  mergers  a  State  association  when  a  large  association  in  Ein- 
other  State  is  in  trouble,  let  it  present  that  evidence. 

In  brief,  the  extraordinai?  authority  sections  of  the  l^islation 
are  extraordinary  indeed.  We  believe  the  legislation  should  be 
amended  to  require  State  concurrence,  clariiy  the  stfuidarda  for 
FSLIC  action,  and  limit  this  extraordinary  authority  to  a  period  of 
18  months. 

DUE-ON-SALB  CLAUSES 

The  l^islation  is  also  deficient  in  our  view  in  two  other  respects. 
The  first  deals  with  due-on-eale  clauses,  the  second  with  branching 
authority. 

With  respect  to  due-on-sale  clauses,  we  believe  this  is  a  matter 
for  the  States  to  determine.  However,  if  the  Federal  Government  is 
to  act  in  this  area,  it  should  do  so  in  an  even-heinded  manner.  It 
should  permit  both  State  and  Federal  associations  to  exercise  the 
due-on-sede  clause. 

We,  therefore,  favor  incorporation  of  the  language  of  section  14] 
of  S.  1720  over  the  language  of  section  301  of  S.  1703.  We  also 
believe  the  State  legislat:ures  should  be  given  3  years  in  which  to 
override  this  provision. 

We  view  interstate  branching  by  Federal  associations  similarly. 
If  Federal  associations  are  to  he  permitted  to  operate  branches  on 
an  interstate  basis,  we  believe  they  should  be  permitted  to  do  bo 
only  in  States  which  permit  the  same  for  State-chartered  associ- 
ations. 

This  would  mean  that  a  Federal  association  located  in  another 
State  could  only  branch  in  one  of  our  home  States  if  our  State  law 
permitted  the  State  association  to  branch  into  the  Federal  associ- 
ation's State  and  permitted  a  foreign  State-chartered  association  to 
branch  into  one  of  our  home  States.  Any  other  rule  creates  an 
tmffiir  advantage  for  Federal  iissociations  which  individual  States 
are  powerless  to  address. 

We  cannot  l^islate,  of  course,  outside  of  our  State  boundariee. 

In  conclusion,  let  me  stress  to  this  committee,  on  behalf  of  our 
member  r^ulators,  that  economic  problems  created  here  in  Wash- 
ington do  not,  in  our  view,  justify  the  Federal  Government  over- 
turning  the  dual  system. 

An  essential  characteristic  of  the  dual  system  is  the  choice  of  a 
Federal  or  State  charter,  and  thereby  the  choice  of  a  prima^ 
supervisor  and  a  primary  statutory  code.  The  existence  of  this 
choice  and  the  possibility  of  eissociations  changing  charters  has 
resulted  in  more  flexible  and  responsive  supervision  and  better 
economic  and  social  performance. 

By  denying  State  regulators  the  ability  to  r^ulate  this  l^isla- 
tioo  would  result  in  the  weakening  of  this  dual  system.  By  promot- 
ing interstate  acquisitions  and  mergers,  the  l^islation  is  a  direct 
threat  to  the  local  institutions  themselves. 

Thank  you,  Mr.  Chairman. 

The  complete  statement  follows:] 
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T->e     -wrt^rs     M      tne     Nsrional      Uiocistion 

of     Stare    Saving*     And     Lv>«n 

Supervisors    ara    tr«    stats    officials    nfio    r«gulat« 

state   oft»rter»l    lavingi    »nA 

loan    institutions    in  trie  several    state*  anj  terrlha 

rle>.     The  Kwmber*  .«  HAiSlLS 

approxiFMtely     i?00    billion.        tr^e     prineioal     OffK 

:•.-•    »(     n*    AiMofetian    are 

Williars   B.    Le«is,    President    of    tue    Association    j 

ind    Deputy    ^i™>t»»loner,     the 

Oopartrnent   of   BanKing,    Savings   and    Loan   Dlvltian,   t 

Mh  Jerlev;    ClarK  tt,  HM«M«fl, 

Vice    President     of     tne     Jkssoc  1  St i on ,     1ASS1LS     Legl 

native    end    ue^al    Commltte* 

Ctiairman    and    Superintendent,    Division    of    Building 

and   Loan   Aiw^latlona,   Ohloj 

and,   David   L.  Paul,    Savings   and   Loan  Ccmmlislonar, 

Co  Mr  ado. 
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HemQers  of  t^e  Conmittes,  <e  oelcone  tMs  opportjnity  to  present  to  you  tM 
<ieMs  of  tne  Msrional  Association  of  State  Savings  and  Loan  Supervisors  on  t>M 
legislative  proposals  for  restructuring  financial  institutions  contained  in 
S.I6B6,  S.IT03,  S.I730  and  S.  172t.  NASSlLS  is  the  collective  voice  of  sone  51 
State  and   Territorial    savings  and    loan  regulators. 

The  visas  *e  present  to  you  today  represent  the  considered  Judgment  of  our 
National    wOgislativo   and   Legal    Cnmmittoe. 

«r.  Chairman,  t  respectful ly  request  that  my  tul  I  written  statament  be 
inserted    into   tfie   record   of   these   hearings. 

As  state  regulators  ne  are  keenly  aware  o*  the  difficulties  facing  savings 
and  loons  today.  We  lino*  intimately  both  the  effects  of  the  current  environment 
on   our   ItaT*  acsoclatlons   and   the  national    causes   of   these   problems. 

In  S.  1720  and  tne  companion  bills,  we  see  the  federal  government  reaching 
for  solutions.  We  applaud  the  efforts  of  the  Members  of  this  Committee,  the 
AdministTBtlon  and  Chairman  Pratt  In  responding  to  the  urgent  problems  facing 
thrift  institutions  and,  on  the  whole,  believe  this  legislation  to  bo  a  timely 
and  lei  I  conceived  attempt  to  assist  the  savings  and  loan  industry  as  *el 1  as 
other   financial    intermediaries  to  meet  the  challenges  of   today. 

There  are,  however,  three  provisions  contained  In  this  legislation  unich 
concern  us  as  State  savings  and  loan  regulators.  The  first  relates  to  the 
"extraordinary  authority"  provisions  which  grant  sweeping  supervisory  authority 
to  the  Federal  government  nithout  any  requironent  of  state  consultation.  The 
second  is  the  broad  Federal  branching  authority  that  •ould  be  created,  again 
.itnout  consideration  of  State  law  issues.  And,  third,  and  finally,  fhe  prop*-" 
sat    contaiied    in   S.    1720   to   pennit    federal    associations    To   aiierclse   due  on   sale 
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;ess.  "^ese  'eqsla*i.e  ^^oo■B^-^en■^■s  •III,  in  effect,  ^reooot  tie  {.ndanantat 
-l-a-  ■;*  "TifT  ins*itj-"ions  fa  choose  -leir  sr'Ktarf  regulator.  The  gravity  and 
r-ap!  ica'ion  af  j-anting  a  feoeral  agency  sucfi  osrvasive  autriority  cannot  aa 
understa-aQ .  T^o  potential  for  transgression  of  tt»  ioslc  and  f^itaawntat  cor- 
porate rlg^r  to  select  t^e  cnartering  and  regulating  sovereign  authority  for 
outneigtis   any   demonstrated   need    for   ttiis   entroortlinary   autnority.      The   founding 

system  of  jovermeent  is  that  the  states  and  ttn  federal  gjiernoent  hove  shared 
Bufiority     gnder    a     systsni    of     ciioclis     and     balances.        The     bills,     as    currently 

There  is  little  reason  to  bo  sanguine  about  the  Federal  gsvermant ■  s  ability 
to  supervise  savings  and  loans.  In  the  flost  recent,  objective  study  of  ttie 
supervisory  [>er  forma  nee  of  the  Federal  Savings  and  Loan  Insurance  Corporation, 
the  U.S.   Gonaral    Accounting   Office    found: 

•  Ubiquity      of      Fodoral      4ano     Laan      BanK      Board      pol  icy 

regarding  the  use  of   formal    poaers; 


srvisory  agents  and  OES  P 
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^ormal  Supfvlsory  Procass  For  Savings  and  Loan  Associations 
Should  be  Strenqtrianed.  GW  flap.  >to.  81-91,  Sap+amber  IT, 
t9B1,   p.  S. 

'IB  GAO  report  crltlciiad  tne  use  of  Informal  wocodurss  by  the  FHLBB.  To 
fe  t^e  G*0  fiaport,  "the  Board  has  not  clearly  delineated  its  policy  as  to 
I  Informal  actions  should  stop  end  ohen  formal  ones  begin,  nor  has  It  Indl- 
M   uliat    problans   or   circumstances   >' 1 1    or   ol  I  I    not  warrant    formal    action". 

can  the  Congress  grant  the  sleeping  authority  contained  In  tlie  legislation 
I  the  only  objective  study  on  ax 1 st 1 nq  poaars  shoos  "anbtgultY",  "inabil Ity" 

"indeclsiveness"    by   the   FSLIC7      We,    as   regulators,    fear   that   the   passage  Of 

axtraord i nary  authority  provisions  contained  In  S.  ITZO  and  S<  1703  could 
jIt  In  Irreparable  damage  to  the  safety  and  soundness  of  our  o«n  Institutions 
1  such  a  leader  at  the  halm. 

Even  if  the  FSlIC  had  not  Men  subjected  to  GAO  criticism  of  Its  pertor- 
:a,    the   extraordinary    authorities   ol    S.    1720   and   S.      1703   are   unsupportabi* 


discussions  Mitn  tna  FhLBB.  While  oe  are  still  in  negotiation,  ae  can  report  to 
this  Ccmnittee  tiat  the  Banli  Board  has  bean  receptive  to  our  concerns.  Na  do 
aKpact    that   tne    fhlBB   iI  1 1    be   shortly   delivering    to   this  Comilttsa   perfecting 

For    the   Comnittee's    benefit,    howovar,    ve    bouM     I  i  «e    to    briefly    recite   the 
■ealtnesses    ii  the  bill   which  wa  see. 

Section    15!    of    S.    1720   and   Section   401    of    S.    1703  would   authorise   the  FSLIC 
to     per-nit     tna     acauisition     of    state   chartared,   FSLIC-insured   savings   and    loan 
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In  addition  to  this  coocurrBncs,  Section  406  of  tha  Na*ional  Housing  Act 
prasantly  Drovidos  that  the  FSLIC  may  Be  apsointed  as  conservator,  receiver  or 
other  legal  custodian  of  an  leisured  iistitution  it,  in  effect,  the  association 
has   seen   placed   under   state  determined    insol-^ency   woceedings. 

Third,  cooperation  between  state  and  federal  regulators  is  essential  to 
facilitate  all  supervisory  transactions  ihvoUing  state  ctiartered  associations. 
?lven  that  some  state  associations  must  be  acquired,  merged  or  liquidated,  ■• 
find    no    basis    lor    excluding    tnat    association's    priiiary    regulator    Iron    this 

S.  nZO  and  Sections  401  and  405  of  S.  1703  go  Beyond  years  of  consistent  and 
workable  adninlstrativo  practice  and,  in  affect,  -na-ia  t^io  Tedoral  govarnnanT  The 
sole   arbiter   on   supervisory  matters. 

past,  we  see  no  c^npelting  reason  to,  in  effect,  cede  all  authority  on  these 
Important    s'afe   matters    to    the    federal     governman*.      Me   are   keenly   aware   of   our 
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torod    association    may    tw    nscsssary,    Our    me    !3eii«va    tna    Surden   ot    xoot  snouid 

rest    »iti    tne    Federal     governnent    to    shew    1-iat    a    federalization    of    t^a  entire 

supervisory  grocess,  and  sns  ><nich  threatens  t-ie  continued  axistence  of  local, 
stats   cnarrered    institutions,    is   tne   best   practicable  approacn. 

Bearing  tSese  soints  in  nind,  <e  fiave  begun  negotiations  ■ith  *he  FWLflS  to 
produce  anendatory  language  of  the  bill.  I  oould  no*  like  to  describe  bristly 
to  you   tie  anendnsnfs   wa   are   ssolting. 

Our  proposed  language  aould  anend  Sections  151  and  155  of  S.  1720  (Sections 
401  and  405  of  S.  1703)  to  pr<Hlde  for  state  savings  and  loan  supervisory 
authority  concurrence  in  writinti  ahare  state  chartered  insured  institutions  are 
involved.       In   the   svent   such   concurrence    is   not   racsived   within  90  days   of   such 

proceed  without  such  concurrence.  The  sane  procedure  laould  apply  to  state 
supervisors  In  the  event  that  a  state  chartered  insured  institution  Is  placed  In 
conservatorship  or  receivership.  These  anendnwnts  "Ould  require  that  the  pri- 
mary supervisory  authority  concur  in  the  event  that  a  state  chartered  insured 
institution  is  to  be  merged,  consolidated,  acquired  or-  liquidated.  Me  know  of 
no  reason,  especially  In  light  ot  the  critical  SAO  report,  xhy  the  Congress 
should  federalize  the  entire  supervisory  process.  *  requirement  of  state  con- 
currence in  any  merger  or  acquisition  can  do  imich  to  leaven  FSLIC  judgment  and 
can   better   assure   that   state   interests   are   taken    into   proper  account. 

We  nould  also  propose  tnat  Sections  151  and  155  of  S.  1720  (Sections  401  and 
405  of  S.  1703}  contain  a  sunset  provision  of  eighteen  nonths,  nith  a  provision 
for   continuing    legality    for   all    actions   pursuant   to    the   *ct(s)    undertaken   prior 
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almost  unfattorM  scope  ot  The  FSLIC's  assistance  autliority  needs  to  tie  lara 
carefully    defined.        Tlie    soeeping     language    of     This    bill     will     live    beyond    our 

which  an  increaso  in  FHL6B  or  FSLIC  regulatory  powers  has  been  cut  back.  For 
the  FSLIC,  power  once  granted  is  power  ne«er  withdrawn.  An  eighteen  month  sun- 
set provision  will  permit  the  Congress  to  re'examine  these  important  Issues 
whan,    we   all    hope,   current   aconcmic   difficulties   have   subsided. 

The  current  bill  ampowers  the  FSLIC  to  act  respecting  a  troubled  financial 
institution  where  "severe  financial  conditions  exist"  which  threaten  the  stabi- 
lity either  of  a  significant  number  of  insured  institutions  or  of  a  few  Institu- 
tions with  significant  financial  resources.  These  threatened  institutions,  of 
course,  need  not  be  those  state  chartered  institutions  -hlch  have  been  selected 
as    merger    or    acquisition    candidates    by    The   FSLIC.      This    language   means    That   9 

Is  necessary  to  entice  a  potential  acquiring  holding  company,  or  savings  and 
loan,    into   an   assisted   merger   or   acquisition.      We  see  no  good    reason    tor   this 


lat   its   insurance  risk  will    oe   lessened    If    it  r«rges  a  state  association  when  a 
arge    association     in    another    state    Is    In    trouble    let    it   present   that   evidence. 


traordinary    authority"    sections    of    the     leglsi 
We   believe   the    legislation   should   be   anended   t 


j,Goo<^lc 


BKtraord i nary   authority   to   a   period   of   eigntaen   rontfis. 


1   matter    for   tha 


foderal  associations  to  enercisa  the  due-on-stata  clause.  We  therefore  favor 
incorporation  ot  the  language  of  Section  141  of  S.  17Z0  over  the  language  of 
Section   301   of   S.    1703. 

Mo  viex  Interstate  branching  by  Federal  associations  similarly.  If  Federal 
associations  are  to  be  permitted  to  operate  branches  on  an  Interstate  basis,  we 
believe  thsy  should  be  permitted  to  do  so  only  In  states  uhlch  permit  the  same 
for  state  chartered  associations.  This  would  mean  that  a  Federal  association 
located  in  another  state  could  only  branch  In  one  of  our  home  states  if  our 
state  law  permitted  a  state  association  to  branch  into  the  Federal  association's 
state  and   permitted  a   foreign   state  chartered   association  to   branch    Into  one  of 

ciations   which    individual    states   are   powerless   to   address.      We   cannot    legislate, 

regulators,     that    econcmic    problems    created    nere     In    Washington    do    not.     In    our 

tial  characteristic  ot  the  dual  system  is  the  choice  of  a  federal  or  state 
charter,    and    thereby    the   choice   of    a   primary    supervisor   and   a   primary   statutory 
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cods.  The  axistonca  of  this  clioice  and  the  possibility  of  an  aasociotion's 
ctianging  charters  hava  resulted  in  more  flaxibia  and  rasponsWe  supervision  and 
better  economic  and  social  pertoniuince«  The  states  are  fiot  only  aovareign,  ttiey 
ore   our    laboratory    for   expariment    in   the    federal     system.      This   system,   and   this 

granting  federal  ragiiletors  sweeping  "emer<iency"  autfiority.  Congress  Mould 
claarly  be  eroding  the  dual  system  of  state  end  federal  associations  it  created 
in  I9J4.  By  denying  state  regulators  The  ability  to  regulate,  this  laglslatlon 
■ould  result  In  the  weakening  at  this  dual  system.  By  ^omotlng  interstate 
acQuisitioris  and  mergers,   the    legislation   Is  a  direct  threat  to  the   local    Instl- 

It  has  been  our  understanding  that  the  present  Administration  has  d>Sfavor«d 
federal     inroads   on   state  authority   and   the   traditional    power  of   the  states.      The 

that  policy.  We  believe  the  dual  system  benefits  not  only  the  Individual  sta- 
tes. But  tlie  country  as  a  whole,  Ifliore  there  is  a  divergence  of  interests  bet- 
interest  to  preserve  the  choice  of  chartering  authority  for  savings  and  loan 
associations  and  to  <naintain  the  dual  system's  "checks  and  balances"  upon  which 
the   principal    of    federalism    is   founded. 

Me  have  restricted  our  comments  on  S.  1721,  the  Federal  Deposit  Insurance 
Consolidation  Act,  to  the  limited  Issue  ot  the  separation  of  the  FSLIC  fran  the 
FHLBB.  NASSiLS  has  historically  supported  the  separation  of  the  FSLIC  and  the 
FHLBB.      For  over   a  decade   ^ASSiLS    has    petitioned  Congress   for  such   separation. 
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"2C  anc  Sections  iZ:  ana  405  o+  S.  '"03  s^nsuia  be  ■»n3«I  •=  r»ijlr«  jTsTw  son- 
cjrrancB,  clori;,  rrw  :]-=jnisran=es  jnie--  .Min  r^a  =^5,!;  -wy  ac*,  ana  i^;luo•  a 
sjoset  orov]  slon. 

■J^SSi^  is  -founsao  on  -r,e  jrincisle  I^ot  t?%o  sTsta  suparviMcs  are  «)>«: 
;artners  <i  "i»  aual  systaBi  of  savings  and  loan  Buparylsion".  By  orking 
cooparaTWely  to  pra&arva  tne  intogriry  of  tnritt  InstiTutiant,  boTrt  '^^>e  iTat* 
and    i-ie   fefleral    ^agjIaTors   can    Iscilrtate   rogula*orv 


The  Chairman.  Theink  you,  Mr.  Madsen. 
Miss  Siebert. 

MURIEL  SIEBERT.  SUPERINTENDENT  OF  BANKS.  STATE  OF 
NEW  YORK 

Ms.  Siebert.  Thank  you,  Senator. 

My  name  is  Muriel  Siebert.  I  am  New  York  State  Superintend- 
ent of  Banks. 

I  have  tried  to  abbreviate  my  remarks  for  10  minutes,  but  they 
might  go  over  a  little  bit  because  we  have  events  that  occurred  in 
the  paper  in  New  York  today. 

SUPERFINANCIAL  INSTITUTIONS 

The  proposed  legislation  clearly  recognizes  the  changing  patterns 
of  today's  financial  world.  SupeHinancial  institutions  are  being 
created  now.  They  look  and  act  like  banks,  but  due  to  technicalities 
are  not. 

Look  at  Merrill  Lynch's  cash  management  account.  Combining  a 
mutual  fund  with  the  depository  facilities  of  a  major  bank — and 
the  flexibility  of  a  rect^^iized  credit  card,  the  CMA  has  all  the 
features  of  a  welt-rounded  financial  service.  You  can  write  checks 
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against  cash  in  both  taxable  find  tax-free  money  market  funds,  and 
by  writing  a  check,  you  can  take  out  loans,  debiting  securities  held 
in  your  account.  Furthermore,  this  service  is  available  coast  to 
coast. 

New,  Dondepository  institutions  providing  one-stop  financial 
shopping  for  the  consumer  are  available  today.  American  Bxpress' 
marriage  to  Shears,  Loeb,  Rhoades,  and  Prudential  Insurance's  to 
Bache,  Halsey,  Stuart  further  attest  to  this  new  reality. 

What  about  Sears?  You  can  practically  do  all  your  shopping  with 
them  and  also  arrange  for  your  insurance  and  invest  in  a  mutual 
fund. 

Sear^  owns  the  largest  savings  and  loEin  holding  company  in  the 
United  States;  so  you  may  have  your  bfink  account  and  your  mort- 
geige  there,  also. 

The  structure  of  America's  financial  industry  is  changing  faster 
than  we  can  comprehend  or,  frankly,  respond  to.  The  new  competi- 
tion is  here.  It  is  well-finfinced,  and  it  is  already  making  its  impact 
on  the  marketplace. 

The  assets,  for  example,  of  Merrill  Lynch's  mutual  funds  would, 
if  they  represented  a  bank,  rank  ninth  in  the  United  States. 

In  considering  S.  1720,  the  question  is  not  its  impact  on  big 
banks  Eigainst  little  beinlu,  or  on  big  and  little  commercial  banks 
against  thrift  institutions.  Although  I  do  not  categorically  endorse 
all  its  provisions,  I  recognize  the  bill  as  an  important  too!  in 
allowing  depository  institutions  to  meet  and  cope  with  the  new 
com[)etition.  I  would  hoi>e  that  these  institutions  would  react  in  the 
same  way. 

It  is  time  to  look  at  and  reappraise  the  entire  r^ulatoiy  system 
as  regards  all  financial  institutions  before  more  of  these  new  giant 
structures  are  created  which  operate  outside  of  our  present  scope  of 
r^ulation. 

I  should  like  to  address  specifically  some  of  the  new  powers 
proposed  under  the  legislation.  The  thrift  industry,  once  its  current 
problems  have  become  past  history,  should  have  the  ability  to 
diversify  its  earning  powers  so  as  to  increase  its  stability  and 
obviate  ever  iigain  being  in  the  position  where  the  nature  of  its 
assets  is  so  one-dimensional. 

Certainly  what  is  being  proposed  in  the  area  of  commercial  lend- 
ing would  allow  thrifts  to  engage  in  activity  that  would  enhance 
their  opportunities  in  this  field.  If  they  can  lend  to  businesses,  why 
should  they  not  be  allowed  to  take  their  deposits?  They  should  be. 

We  must  accept,  however,  the  fact  that  these  powers  end  the 
additional  investment  opportunities  envisioned  in  S.  1720  may  not 
increase  the  earnings  of  thrift  institutions  for  years  to  come.  Cer^ 
tainly  they  will  not  solve  the  immediate  problem.  If  there  are  not 
funds  avauable  to  lend  or  invest  or  meet  expenses  with,  no  amount 
of  legislation  will  help. 

Last  year  in  New  York,  for  example,  we  passed  legislation  allow- 
ing our  State-chartered  thrift  institutions  to  make  consumer  loans, 
issue  credit  cards,  engage  in  unlimited  branching,  and  set  up  trust 
departments.  The  economic  facta  of  life,  however,  prevented  most 
of  them  from  taking  advantage  of  these  powers. 

It  is  axiomatic  mat  only  a  reduction  in  today's  unprecedented 
level  of  interest  rates,  a  development  outside  the  control  of  ^e 
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thrifts,  can  really  turn  things  around.  If  interest  rates  do  not  move 
downward,  thrift  institutions,  in  all  likelihood,  will  have  to  devote 
all  their  energy  to  just  remaimng  viable. 

A  reduction  in  the  burden  of  an  asset  portfolio  dominated  by 
long-term,  low-yield  home  mortgages  would  help  greatly. 

I  should  like  to  repeat  a  su^estion  1  made  when  I  appeared 
before  this  committee  in  May:  That  thrifts  be  allowed  to  package 
their  7,  8 — possibly  9  percent  mortgages  as  pass-through  securities, 
which  would  be  sold  to  investors  on  a  tax-exempt  beisis. 

In  my  opinion,  they  would  provide  an  attractive  investment  for 
the  public,  since  in  many  cases  these  mortgages  have  a  very  short 
life,  (5,  6,  or  7  years),  while  eillowing  the  thrift  institutions  to  either 
invest  the  funds  at  higher  rates  of  interest  or  to  retire  high-cost 
debt  recently  incurred  for  liquidity  purposes. 

The  additional  powers  envisioned  for  commercial  banks,  particu- 
larly the  ability  to  underwrite  municipal  revenue  bonds,  frankly  is 
long  overdue. 

This  may  not  sit  well  with  some  of  my  friends  in  the  securities 
industi7,  where  I  came  from  and  hope  to  go  back  to. 

The  Chairmiin.  You  may  not  after  this.  [Laughter.] 

Ms.  SiEBERT.  But  I  own  my  firm.  [Laughter.] 

But  if  a  brokerage  house  like  Merrill  Lynch  can  engage  in  bank- 
like practices,  why  shouldn't  a  bank  be  allowed  to  return  the 
compliment? 

The  new  power  embodied  in  section  302,  the  ability  of  commer- 
cial banks  emd  thrift  institutions  to  sell  euid  operate  mutual  funds 
including  money  market  funds  is  a  natural  extension  of  current  activ- 
ities. We  are  in  favor  of  302,  since  it  would  enhance  the  competi> 
tive  capabilities  of  these  financied  institutions  and  add  to  public 
convenience. 

S.  1720  also  addresses  itself  to  the  immediate  problems  of  the 
thrift  industry. 

Having  lived  with  these,  around  the  clock,  for  nearly  a  year,  I 
strongly  support  the  intent  of  the  proptMed  extraordinary  authori- 
ty, as  it  relates  to  assistance  by  Federal  insurers  and  to  the  merger 
and  acquisition  of  troubled  institutions. 

Most  New  York  State  chartered  thrift  institutions  are  mutual 
savings  banks  insured  by  the  FDIC.  They  represent  95  percent  of 
the  $89  billion  of  assets  of  the  thrift  institutions  that  our  banking 
department  regulates.  Therefore,  I  pEU*ticularIy  welcome  and  en- 
dorse the  provision  in  section  161  of  S.  1720,  which  would  make 
clear  the  authority  of  the  FDIC  to  provide  financial  aid  to  a  savings 
bank.  This  provision  clarifies  the  meaning  of  the  so-called  "essen- 
tiality test"  in  section  13(c)  of  the  Federal  Deposit  Insurance  Act. 

New  York  State  chartered  thrift  institutions  experienced  net 
operating  losses  of  $530  million  in  the  first  6  months  of  1981.  The 
third  quarter  data,  which  will  be  available  shortly  under  Freedom 
of  Information,  will  swell  that  total  greatly.  Clearly,  we  and  the 
Federal  regulators  need  maximum  flexibility  in  order  to  deal  with 
the  situation  immediately. 

IN-BTATB  THRIPT-TO-THRIPT  MERGERS 

It  is  my  firm  opinion  that  the  merger  of  a  thrift  with  another 
thrift  in  the  same  State  is  the  most  desirable  solution,  not  only  ' 
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terms  of  preserving  the  strength  of  the  industry,  but  also  in  bol- 
stering public  confidence  and  assuring  the  health  of  the  institu- 
tioDS  which  have  provided  mortgages  for  American  families  fbr 
many,  many  years.  Over  50  percent  of  the  mortgages  of  our  trou- 
bled thrifts  are  outside  New  York  State.  These  banks  have  fi- 
nanced the  entire  country. 

The  expanded  ability  of  Federal  insurors  to  assist  troubled  instir 
tutions  wilt  make  such  mergers  easier  to  achieve.  I  do  not  wish  to 
rule  out  any  accommodation  that  will  strengthen  the  banking 
system,  nor  do  I  wish  to  restrict  interstate  banking,  which  frankly 
I  favor.  However,  in  the  first  instance,  every  effort  should  be  made 
to  effect  in-State  thrift-to-thrift  mergers  before  resorting  to  other 
potential  combinations. 

I  beheve  that  the  configuration  of  banks  and  thrift  institutions 
will  evolve  and  change  in  the  immediate  years  ahead.  In  all  likdi- 
hood,  interindustry  and  interstate  mergers  will  occur  as  economic 
and  competitive  conditions  change  and  when  new  banking  le^ala- 
tion  makes  this  possible.  Significantly,  any  "emergency"  legislation 
to  expedite  mergers  and  acquisitions  should  mandate  the  involve- 
ment of  State  r^ulatory  authorities  throughout  the  process,  from 
initial  discussion  to  final  implementation. 

I  note  that  section  165  provides  for  "consultation"  by  the  FDIC, 
but  only  after  an  institution  has  gone  into  receivership.  It  is  too 
late  for  a  State  regulator  to  become  involved  at  that  point,  since  no 
one  wants  the  institution  to  remain  closed  while  other,  possibly 
more  creative  approaches  are  developed  for  study.  Clearly,  this 
does  not  assure  adequate  representation  £uid  input  by  State  repre- 
sentations at  all  stages  of  the  procedure. 

Because  we  deal  with  a  smaller  universe  than  the  State  Federal 
r^ulators,  we  quite  naturally  have  a  more  intimate  knowledge  of 
that  universe.  We  know  local  conditions  in  the  local  marketplace 
well,  and  because  of  it,  we  can  render  valuable  assistance  to  Feder- 
al  r^ulatory  bodies  when  they  are  considering  partners  for  trou- 
bled institutions.  You  should  also  be  aware  that  this  week  I  am 
recommending  l^islation  to  a  special  session  of  the  New  York 
State  Lenslature,  and  speaking  to  the  entire  assembly  tomorrow  in 
Albany.  This  legislation  would  make  it  easier  for  State  authorities 
to  respond  to  emergency  actions  on  behfilf  of  thrift  institutions  by 
Federal  r^ulators. 

The  l^islation  is  discussed  in  today's  New  York  Times.  I  am 
submitting  other  articles  which  have  been  written  fivm  a  press 
conference  I  gave  last  week,  which  details  our  prop(»ed  help. 

Unfortunately,  there  is  also  an  article  on  the  fivnt  page  of 
today's  American  Banker.  I  have  not  seen  it,  but  I  have  had 
excerpts  just  read  to  me  by  a  New  York  State  man  who  is  in  the 
audience.  I  will  leave  out  the  name  of  the  bank. 

The  fate  of  X  bank,  which  is  in  terminal  condition,  was  debated  yesterdur  at  a 
meeting  behind  closed  doorv  at  the  Vista  Hotel  in  the  World  Trade  Center.  Smral 
attendees  identified  thenuelveB  as  commercial  banken.  It  wa<  uodentood  that  an 
attempt  to  fmd  an  in.etete  mutual  savingB  bank  for  the  ailing  bank  was  alao  being 

A  representative  of  one  of  the  federal  reeulatory  agencies  attending  said  XYZ  still 
haa  some  aurptuases,  but  b^  any  standard,  its  lifespan  is  limited.  Ms.  Seibert  was 
seen  walking  into  the  meeting,  which  was  called  by  the  FDIC.  Othen  in  attandanoa 
were  Citibank,  Chemical.  Morgan,  Fuji  Bank,  Manne  Midland,  Chase,  Hanufii^iir- 
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en.  Hanover.  Bank  of  New  York.  Bo«al  Bank  oT  Canada.  Banco  C^tral.  The  storr 

It's  in  today's  Am»ican  Bank«-,  so  it  is  not  a  aecret. 

If  it  is  prop»-,  and  if  1  can  ii^ect  a  little  humor 

The  Chaiwmaw-  We'd  appreciate  iL  [L^ugfatw.] 

Ms.  SsiBExT.  I  would  too,  frankly.  I  would  like  to  submit  a 
cartoon  wiaA  appeai«d  in  the  paper  last  Sunday.  It  shows  a  txia^ 
walking  into  a  savings  and  loan  to  apfdy  for  a  k»n.  Tbey  say  to  the 
banker,  "It's  so  nice  cf  you  to  see  us  on  such  short  notice."  And  the 
banker  is  saying,  *^at  at  alL  Tour  savings  and  loan  is  always 
h^py  to  assist  youiwoouples  in  acquiring  their  first  home." 

Tne  couple  says,  ^ffell,  we've  waited  for  a  while  and  we  really 
want  to  buy  it~"  And  the  banker  says — to  shorten  this  a  little  bit — 
"I  most  say,  you  must  have  managed  your  money  very  well.  We  get 
so  few  customers  these  days  who  can  afford  the  20  percent  mort- 
age rate."  And  the  couple  looks  at  each  other  and  says,  "Well,  no, 
20  percent?"  And  the  banker  says,  "We  get  fewer  who  fieel  secure 
enough  to  take  a  chance  on  the  new  adjustable  rate  mortgages  that 
would  even  push  the  rate  higher."  With  that  the  couple  says, 
"Well,  maybe  we  ought  to  thmk  about  it  aome  more."  And  the 
banker  looks  and  says,  "Okay,  but  don't  take  too  long.  We're  about 
to  go  belly  up  oureelves." 

{laughter.] 

HEBGE  FEOERAL  IN5USORS 

Ms.  Seibest.  L^st,  I  strongly  urge  the  merger  of  the  three  insur- 
ing agencies.  As  banks  and  thrift  institutions,  and  to  a  lesser 
extent,  credit  unions,  assume  added  powers  to  deal  with  today's 
financial  realities  and  take  on  the  new  competition  on  more  favora- 
ble terms,  these  institutions  will  become  more  homcfieneous  in 
their  appearance  and  in  their  functions.  If  we  are  indeed  concerned 
with  streamlining  government  emd  reducing  duplicative  activities, 
it  is  only  reasonable  that  there  be  one  and  not  three  agencies 
responsible  for  insuring  the  deposits  of  the  American  people. 

'There  is  also  a  far  more  important  and  immediate  reason  for  the 
merger  of  the  Federal  insurers.  This  is,  aa  we  know,  a  critical  time 
in  the  history  of  the  thrift  industry.  It  demands  strong  and  concert- 
ed action.  Yet,  based  on  my  observation,  this  is  not  the  way  the 
show  is  being  orchestrated.  In  New  York,  for  example,  we  have  106 
State-chartered  savings  banks  with  assets  of  $84  billion  insured  by 
the  FDIC,  and  four  federally  chartered  savings  banks  with  assets  of 
$6  billion  insured  by  FSUC.  We  have  37  State  chartered  and  74 
federally  chartered  savings  and  loan  associations  with  total  assets 
of  about  27  billion,  insured  by  the  PSLIC. 

Today  there  is  virtually  no  difference  in  the  operation  or  public 
perception  of  these  institutions.  They  are  all  thrifts.  Yet,  because 
their  deposits  are  insured  by  different  Federal  agencies,  the  treat- 
ment they  receive  is  fundamentally  different,  because  these  two 
agencies  teke  a  very  different  attitude  and  approach  to  their  super- 
visory roles.  FSLIC  tends  to  take  a  paternalistic  approach  towani 
its  institutions,  fostering  their  viability  so  they  can  continue  to 
finance  the  housing  needs  of  the  country.  By  contrast,  the  FDIC 
an>ear8  to  view  its  responsibilities  strictly  from  the  standpoint  of 
its  role  as  an  insuring  agency. 
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Mr.  Chairmiin,  the  merifer  of  influrora  proposed  in  S.  1721  must 
take  place  now.  There  is  no  sense  in  having  a  State-chartered 
eavings  bank  insured  by  the  FDIC  and  a  federally  chartered  sav- 
ings bank  insured  by  FSLIC  performing  exactly  the  same  functions 
where  these  two  agencies  take  a  different  approach  to  common 
problems.  I  am  convinced  that  any  further  delay,  if  the  present 
dichotomy  in  attitude  and  approach  persists,  wilt  undermme  the 
dual  banking  system  as  we  know  it.  Most  of  the  State-chartered 
savings  ban^  will  switch  to  Federal  charters  when  they  are  eible 
to,  only  because  of  these  different  attitudes.  If  the  dual  banking 
system  is  to  change,  it  should  be  done  after  careful  consideratios 
by  Congress,  not  because  of  differences  in  regulatory  approach. 

Mr.  Chairman,  I  Eim  grateful  to  have  been  asked  before  your 
committee  today  to  express  my  views,  I  will  be  happy  to  answer 
any  questions. 

[The  complete  statement  and  additional  material  referred  to  eat^ 
lier  follow:] 

Teotimony  by  Muriel  Sibkrt,  Nbw  York  Statb  Supbrintbndbnt  op  Band 
My  name  ia  Muriel  Siebert,  I  s 


ingwith  respect  to  financial  institutions. 

The  proposed  legislation  clearly  recognizes  the  changing  patterns  of  todav'a  (iiuui- 
cial  world.  Super  financial  institutions  are  being  created.  They  look  ana  net  like 
banks  but,  due  to  technicalities,  are  not.  Take  a  hard  look  at  Merrill  Lynch'a  caih 
management  account.  Combining  a  mutual  fund  with  the  depository  facilities  of  a 
major  bank  and  the  flexibility  of  a  recognized  credit  card,  the  CMA  has  all  the 
features  of  a  well-rounded  financial  service.  You  can  write  checks  against  cash  in 
both  taxable  and  tax-free  money  market  funds,  and  by  writing  a  check  you  can  take 
out  loans,  debiting  securities  held  in  your  account.  Furthermore,  this  service  is 
available  coast  to  coast. 

There  will  be  more  evidence  of  non-depository  institutions  providing  one^tep 
financial  shopping  for  the  consumer.  American  Express'  marriage  to  Sheanon, 
Loeb,  Rhoades  and  Prudential  Insurance's  to  Bache,  Halsey,  Stuart,  Shields  flirther 
attest  to  this  new  reality. 

And  what  about  Seare,  a  corporation  whose  activities  are  so  broad  that  you  can  do 
practically  all  your  shopping  with  them?  In  addition  to  clothes  for  your  family. 
furniture  for  your  home,  ana  tires  for  your  car,  you  can  arrange  for  your  insurance 
and,  now.  invest  in  a  mutual  fund.  Seare  might  even  be  operating  the  place  where 
you  keep  your  savings,  for  Sears  owns  the  largest  savings  and  loan  holding  company 
in  the  United  States. 

The  structure  of  America's  financial  industry  is  changing  faster  than  we  can 
comprehend,  or  respond  to.  The  new  coirmetition  is  here,  well-financed,  and  alreaib' 
making  its  impact  on  the  marketplace.  The  assets,  for  instance,  of  Merrill  Lynclvi 
mutual  funds  would,  if  they  represented  a  bank,  rank  ninth  in  the  United  States. 

In  considering  S.  1720,  the  question  is  not  its  impact  on  big  banks  againat  little 
banks,  or  on  big  and  little  commercial  banks  against  thrift  institutions.  Althou^  1 
do  not  categorically  endorse  all  its  provisions,  I  recognize  the  bill  as  an  important 
tool  in  allowing  depceitoiy  institutions  to  meet  and  cope  with  the  new  competition.  I 
would  hope  that  these  institutions  would  react  in  the  same  way.  It  is  time  to  look  at 
and  reappraise  the  entire  regulatory  system  as  regards  all  financial  institutioni 
before  more  of  these  new  giant  structures  are  created  which  operate  outside  of  our 
present  scope  of  regulation. 

I  should  like  to  address  specifically  some  of  the  new  powers  proposed  under  the 
lei^lation. 

The  thrift  industry,  once  its  current  problems  have  become  past  histoiy,  ahould 
have  the  ability  to  diversify  its  earning  powers  so  as  to  increase  its  stability  and 
obviate  ever  again  being  in  the  position  where  the  nature  of  its  assets  is  so  one- 
dimensional. 

Certainly,  what  is  being  prooosed  in  the  area  of  commercial  lending  would  allow 
thrifts  to  engage  in  activity  that  would  enhance  their  opportunities  in  this  field. 
Furthermore,  if  they  can  lend  to  business,  why  should  they  not  ako  be  the  location 
of  deposits  for  the  businesses  to  which  they  lend? 
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We  mint  accept,  hcimnr,  tbe  &ct  that  tbeoe  powm,  and  the  additJoa*]  invMt- 
mait  Tjwr«i|iiff—  aiTinaned  in  S.  1720.  may  not  increase  the  earning  of  thrift 
iostitutiana  fbr  yean  to  oane.  Ceitainly,  they  will  not  solve  the  immediate  problem, 
if  tboe  aie  ao  nmdE  available,  to  lend  or  invest  or  meel  e^tenaeB  with,  do  amount 
of  legialatioo  will  help,  l^st  year  in  New  York,  for  instance,  we  paaaed  legislatian 
aUovnng  our  Btat»«faartered  thrift  insdtutiaos  to  make  consumer  loans,  iseue  credit 
cards,  engage  in  unlimited  luanching,  and  set  up  trust  departments.  The  economic 
facta  of  life  prey^ited  most  of  them  from  taking  advantage  of  these  powers. 

It  is  axiomatic  that  mly  a  reduction  in  today's  unprecedented  level  of  interest 
rates  can  really  turn  things  around-  If  interest  rates,  however,  do  not  move  down- 
ward, thrift  instituticMiB  in  all  lifcnliKncgi  will  have  to  devote  all  their  enei^y  to  just 


Another  apprtnch  to  improving  their  earning  power  ia  a  reduction  in  the  burden 
of  an  aaaet  portf<dio  dominated  by  lofig-term  low-yield  home  mortgagee.  In  this 
reqiect  1  should  like  to  repeat  a  sugeeetitHi  I  made  when  I  appeared  before  this 
cmnmittee  in  May;  That  thrifts  be  allowed  to  package  their  seven,  ei^t,  or  nine 
percent  mortgages  as  paas-through  securities,  which  would  be  sold  to  inveators,  on  a 
tax-exempt  status.  In  my  opiniiHi,  they  would  provide  an  attractive  inveatment  for 
tbe  publk^  while  allowing  the  thrift  institutioos  to  either  invest  the  new  funds  at 
higher  rates  of  interest  or  to  retire  high  coat  debt  incurred  for  liquidity  purposes.  As 
an  alternative,  thrifts  mi^ht  warehouse  their  low  yielding  mortgagee  for  sale 
through  government  agencies. 

Tbe  additional  powers  for  thrift  institutions  proposed  in  S.  1720  apply,  as  the 
legialBtion  is  drafted,  only  to  federally  chartered  institutionB.  I  assure  the  committee 
that  I  will  do  my  utmost  to  see  that  New  York  enacts  parallel  legidation  for  ita 
state-duurtered  savings  banks  and  savings  and  loan  associations. 

I  welcome  also  the  additional  powers  envisioned  for  commercial  banks,  particular^ 
ly  the  ability  to  underwrite  municipal  revenue  bonds.  This  may  not  sit  welt  with 
some  of  my  friends  in  the  securities  industry,  but,  if  a  brokerage  house  like  Merrill 
Lynch  can  engage  in  bank-like  practices,  why  shouldn't  a  bank  be  allowed  to  return 
the  compliment? 

Another  important  new  power  contemplated  in  S.  1720  is  that  embodied  in  aection 
302:  the  ability  of  commercial  banks  and  thrift  institutions  to  sell  mutual  funds. 
During  the  first  eight  months  of  1981.  savings  banks  and  savings  and  loan  associ- 
ations nationwide  experienced  a  net  depoait  outflow  of  $29  billion.  Over  the  same 
period,  assets  of  money  market  mutual  ninds  grew  by  $74  billion.  Aithough  we  have 
no  hard  facts  as  to  where  deposits  in  thrift  institutions  go  when  they  are  with- 
drawn, the  two  pieces  of  data  must  lead  one  to  believe  that  many  depositors  are 
reaching  out  for  the  higher  yields  that  money  market  mutual  funds  afford.  To  a 
leaser  degree,  conunercial  banks  are  also  being  impacted  by  the  attractiveness  of 
these  funds. 

It  is  interesting  to  note  that  money  market  mutual  fund  assets  have  continued  to 
grow  in  tbe  several  weeks  that  the  alt-savers  certificate  has  lieen  on  the  market. 
One  must  asatmie  that  the  public  ia  still  attracted  to  the  combination  of  high  yield 
plus  liquidity  inherent  in  these  instruments.  Section  302  would  permit  commercial 
and  savings  banks  and  savings  and  loan  associations  to  organize  and  operate  a 
mutual  fund,  enhancing  their  competitive  capabilities. 

We  have  had  occasion  in  New  York  this  year  to  issue  legal  opinions  by  our 
Banking  Department  that  would  have  permitted  state^hartered  commercial  banks 
and  thnft  institutions  to  operate  mutual  funds  through  wholly-owned  subsidiaries. 
However,  this  restriction,  in  addition  to  a  number  of  others,  such  as  the  physical 
location  of  the  subsidiary  and  the  institution's  inability  to  advertise  or  promote  the 
ftmds,  put  severe  limitations  on  the  effective  marketinf;  of  the  instruments.  Section 
302  would,  in  mv  opinion,  remove  many  of  these  mipedlments  and  make  the 
operation  and  sale  of  mutual  funds  by  banks  and  thnft  institutions  potentially 
profitable. 

S.  1720  also  addressee  itself  to  the  immediate  problems  of  the  thrift  industry. 
Having  lived  with  theee,  around  the  clock,  for  nearly  a  year,  I  strongly  support  the 
intent  iri'the  proposed  extraordinary  authority,  as  it  relates  to  assistance  by  federal 
insurers  and  to  the  merger  and  acquisition  of  troubled  institutions. 

Most  New  York  State-chartered  thrift  institutions  are  mutual  savings  banks, 
insured  by  the  FDIC.  They  represent  95  percent  of  the  9S9  billion  assets  of  the  thrift 
institutions  that  our  Banking  Department  regulates. 

Therefore,  I  particularly  wekome  and  endorse  the 

1720,  which  would  make  clear  the  authority  of  the  F ..  ,__  

a  savings  bank.  This  provision  clarifies  the  meaning  of  the  so-called  essentiality  U 
in  Section  13(c)  of  the  Federal  Deposit  Insurance  Act. 
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s  experienced  net  operating  loe 


the  industry  but  also  in  bolstering  public  confidence  and  assuring  the  health  of 
institutions  with  a  history  of  responding  to  American  families  in  need  of  home 
mortgages.  I  am  sanguine  that  the  expanded  ability  of  federal  insurers  to  aasist 
troubled  institutions  will  make  such  mergers  easier  to  achieve. 

I  do  not  want  to  rule  out  any  accommodation  that  will  strengthen  the  b_ 

system.  However,  in  the  first  instance  every  effort  should  be  made  to  effect  ii ^-. 

tnrift-to- thrift  mergers  before  resorting  to  other  potential  combinations.  The  con- 
figuration of  banics  and  thrift  institutions  wilt,  as  I  have  said,  evolve  and  change  in 
the  years  ahead.  In  all  likelihood,  inter-industry  and  interstate  mergers  will  occur 
as  economic  and  competitive  conditions  change  and  when  new  banking  legislstiiMl 
makes  this  poesible. 

In  addition,  any  "emergency"  legislation  to  expedite  mer^is  and  acquisitiani 
should  mandate  the  involvement  of  state  regulatory  authonties,  througnout  the 

frocess,  from  initial  discussion  to  final  implementation.  I  note  that  Section  166  of  S. 
720  prtmdcs  for  "consultation"  by  the  FDIC,  but  only  after  an  institutitH)  has  gone 
into  receivership.  It  is  too  late  for  a  state  r^ulati^r  to  become  involved  at  that  ptAlt 
since  no  one  wants  the  institution  to  remain  closed  while  other  more  creative 
approaches  are  developed.  Clearly,  this  does  not  assure  adequate  representation  and 
input  by  state  representatives  at  all  stages  of  the  procedure.  Because  we  d^  with  a 


You 


knowledge  of  that  universe.  We  know  local  conditions  a___  ___. ^__^ 

well;  and,  because  we  know  it,  we  can  render  valuable  assistance  to  federal  legula- 
y  bodies  when  they  are  considering  partners  for  troubled  institutions, 
fou  should  also  be  aware  that  this  week  1  am  recommending  legislation  to  a 
special  session  of  the  New  York  State  Legislature  that  would  make  it  easier  for  our 
state  authorities  to  respond  to  emergency  actions  on  behalf  of  thrift  inatitutiona  br 
federal  regulators.  The  provisions  of  that  legislation  include  the  ability  of  our  thrift 
institutions  to  pay  dividends  (that  is,  interest  on  passbook  accounts)  out  of  capital 
assistance  provided  by  federal  regulators;  to  sell  branches  to  commercial  banks;  and 
to  obtain  some  relief  from  state  franchise  taxes.  In  addition.  I,  as  Superintendent. 
would  be  empowered  to  create  a  state-chariered  commercial  bank  in  en  ezpeditad 
manner  in  order  to  facilitate  a  reorganization.  Hopefully,  federal  and  state  legida> 
tive  actions  will  complement  each  other  so  that  prompt  and  effective  relief  can  be 
brought  to  those  of  our  thrift  institutions  that  require  it. 

Lastly,  1  would  like  to  endorse  the  conscept  of  S,  1721  the  merger  of  the  three 
insuring  agencies.  As  banics  and  thrift  institutions,  and  to  a  lesser  exetnt.  credit 
unions,  assume  added  powers  to  deal  with  today's  financial  realities,  and  take  on 
tlie  new  competition  on  more  favorable  terms,  these  institutions  will  become  more 
homogenous  in  their  appearance  and  in  their  functions.  If  we  are  indeed  concerned 
with  streamlining  government  and  reducing  deuplcative  activities,  it  is  only  reaatKl- 
able  that  there  be  one.  and  not  three,  agencies  responsible  for  insuring  the  depoaits 
of  the  American  people. 

There  is  also  a  far  more  important,  and  immediate,  reason  for  the  merger  of 
fedeal  insurers.  This  is,  as  we  know,  a  critical  time  in  the  history  of  the  thrift 
industry.  It  demands  strong  and  concerted  action.  Yet,  based  on  my  ofaeerrBtion, 
this  is  not  the  way  the  show  is  being  orchestrated. 

In  New  York,  for  instance,  we  have  106  state-chartered  savings  banks,  with  asaata 
of  $84  billion,  insured  by  the  FDIC  and  four  federally-chartered  savings  banks  with 
assets  of  $6  billion  insured  by  FSLIC.  We  have  37  state^hartered  and  74  federally^ 
chartered  savings  and  loan  associations,  with  assets  of  S4  billion  and  92S  billion, 
respectively,  insured  by  the  FSLIC.  Today  there  is  virtually  no  difTerenoe  in  the 
operation,  or  public  perception,  of  these  institutions.  They  are  all  thrifts.  Yet  >MM:nillt 
their  deposits  are  insured  by  different  federal  agencies,  the  treatment  they  raceiTS 
is  fundamentally  different  because  these  two  agencies  take  a  very  difTerent  attitude 
and  approach  to  their  supervisory  roles.  FSLiC  tends  to  take  a  paternalistic  ap- 

S roach  toward  its  institutions,  fostering  their  viablility  so  that  they  con  continue  to 
nance  the  housing  needs  of  the  country.  By  contrast,  FDIC  appears  to  view  iti 
responsibilities  strictly  from  the  standpoint  of  its  role  as  an  insuring  agency. 

Mr.  Chairman,  the  merger  of  insurers  prapoaed  in  S,  1721  must  tue  place  now. 
There  is  no  sense  in  having  a  state-chartered  savings  bank  insured  by  the  FDIC  and 
~  "  '      "    -•  -  •       •       ■   --  •  '       j^  exactly  tlie  same  functions,  insurad 

1  vastly  different  approach  to  common 
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1  convinced  that  any  further  delay,  if  the  present  dichotomy  in 
attitude  and  approach  persists,  undennines  the  duaj  banking  system  bb  we  know  it. 
If  the  dual  banking  syBteni  is  to  change,  it  should  be  done  after  careful  canaidera- 
titHi  by  Congraas — not  because  of  differencea  in  r^ulatory  approach. 

Hr.  Chairman,  I  am  grateful  to  have  been  asked  before  your  committee  today  to 
azpreas  my  views.  I  will  be  happy  to  answer  any  questions. 

[From  NswMiar.  Oct  Z8.  13811 
^ATE   PROPOSBS   HeLP   POB   THRIFTS 

(By  Peter  M,  Gianotti) 

Nbw  Yokk. — Tax  relief,  a  more  liberal  dividend-payment  policy,  branch  sales  to 
commercial  banks  and  quicker  reorganizations  were  proposed  yesterday  for  the 
State'!  troubled  thrift  institutions  by  Banks  Superintendent  Muriel  Siebert. 

Savings  banks  and  savinga  and  loan  associations  have  been  jarred  steadily  by 
intense  oompetition  and  high  interest  rates,  which  have  brought  some  of  them  close 
to  cdlapae  and  have  propelled  the  mergers  of  others. 

Siebert  said  she  expected  the  special  seasion  of  the  L^patature  to  take  up  the 
pnqioaals  next  week  and  approve  them.  "I  am  conFident  the  legislation  will  be 
pOMed  and  will  see  the  thrifts  through  this  difficult  period,"  she  said. 

TIm  superintendent  noted  that  no  New  York  State  thrift  is  headed  for  insolvency 
by  year's  end.  But,  Siebert  cautioned,  "We  have  not  received  the  third-quart«r 
eamingB  reports." 

She  had  to  give  waivers  to  29  thrifts  to  pay  second-quarter  dividends  because  their 
net  worth  fell  below  5  percent  of  deposits.  State-chartered  savings  banks  liave  lost 
(530  million  in  the  first  half  of  this  year. 

Tlie  superintendent  recommended: 

f  State  law  to  permit  thrifts  that  have  gotten  capital  assistance  from 
rers  to  pay  dividends  to  depositors  from  those  Bums,  thereby  counting 
«  for  net  worth  purposes. 

Authorizing  State-chartered  thrifts  to  sell  a  branch  or  set  of  branches  to  a 
oominercial  bank,  with  the  superintendent's  approval,  instead  of  limiting  the  sales 
to  other  thrifts. 

Permitting  the  superintendent  to  charter  a  State  bank  or  trust  company  "on  an 
expedited  basis"  if  Ute  new  institution  is  needed  as  a  successor  to  another  one  in 


Providing  relief  from  the  State  franchise  tax  for  the  "most  sorely  pressed"  thrift 


Siebert  observed  that  current  State  law  requires  thrifts  to  pay  a  franchise  tax 
even  if  the  institutiuns  either  have  no  net  income  or  are  running  big  loaaee.  At 
minim  I  im,  Siebert  Said,  a  tax  reduction  should  be  provided  for  thrifts  at  which  net 
WOTth  dips  under  normal  operating  levels. 

The  thrifts  paid  more  than  S92  million  in  taxee  last  year,  and  have  paid  more 
than  196  million  this  year,  she  said.  In  the  second  quarter,  operating  losses  reached 
$106  miUion  at  eight  of  the  major  savings  banks. 

"Tbey  ere  entitled,  in  periods  when  they  get  into  trouble,  to  have  a  reduction  or 
exemption  in  taxes,"  she  said. 

The  tax  recommendation  is  expected  to  be  the  proposal  that  will  divide  the 
iMrialatiKa.  It  has  been  debated,  in  various  forms,  for  several  years.  Siebert  said, 
'^e  legklalive  leadership  in  Albany  has  been  sympathetic  and  cooperative." 

Eariier  this  week,  Rol>ert  Morgado,  secretary  to  Gov.  Hugh  Carey,  said  that  action 
to  aMBit  the  thrifts  is  "urgent,"  requiring  the  attention  of  lawmakers  in  Wastiing- 
ton,  at  well  aa  Albany.  Siebert  said  that  she  will  testify  next  week  before  the  U.S. 


The  prablema  of  the  thrift  industry  are  national  in  scope  and  require  a  coopera- 
tive effort  between  the  States  and  the  Federal  government,"  she  said. 

Hie  Savings  Banks  Association  of  New  York  State  and  the  Savings  Association 
League  of  New  York  State  praised  the  Siebert  proposals.  The  association  reported 
that  almost  all  of  its  109  memlier  savings  banks  had  run  an  operating  deficit  this 
'.  And  mly  about  a  quarter  of  the  S&Le  are  reporting  profits,  accwding  to  the 


veer.  An 
league. 
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[From  Uw  Americwi  Bwikar.  Oct.  23.  19B11 

Thbift  Assistancb  Package  Ready  in  New  York  State 

MS.  siebebt's  plan  includes  waivebs  on  franchibs  tax 

(By  Karen  Slat«r) 

New  York.— Muriel  Siebert,  New  York  superintendent  of  banks,  is  asking  the 
state  legislature  to  reduce  or  temporarily  waive  franchise  taxes  for  the  state's  moat 
troubled  thrift  institutions. 

She  is  also  asking  the  state-chartered  thrifts  be  allowed  to  sell  branches  to 
commercial  banks,  thereby  opening  up  a  possible  source  of  income. 

The  two  proposals  are  part  of  a  package  of  four  Ms.  Siebert  announced  T^ursdov 
to  help  the  ailing  thrifts  and  assist  the  banking  depari^ment  in  dealing  with  thrift 
industry  problems.  The  measures  will  be  submitted  to  a  special  session  of  the  state 
legislature  commencing  in  Albany  next  Monday. 

New  York's  thrifts,  particularly  the  New  York  City  savings  banks,  are  among 
those  experiencing  the  most  severe  earnings  and  capital  problems  nationwide.  Bis. 
Siebert  said  on  a  relatively  positive  note,  however,  that  she  does  not  expect  any  of 
the  savings  banks  she  regulates  to  reach  the  point  of  insolvency  this  year. 

(In  another  state-level  effort  to  help  the  thrift  industry,  bank  and  savings  bank 
associations  in  New  Jersey  agreed  to  seek  legislation  allowing  mergers  between 
banks  and  thrifts.) 

The  two  other  proposals  in  Ms.  Siebert's  pacliage  concern  federal  capital  infiisians 
to  thrifts  and  emergency  chartering  of  state-chu1«red  banks  and  tnist  companies. 
The  firet  would  allow  thrifts  receiving  aid  from  the  federal  insurance  agende*  to 
count  those  funds  toward  their  net  worth  requirements.  The  second  would  make  it 
possible  for  the  state  to  charter  a  new  bank  overnight  to  be  a  successor  to  another 
banking  firm  in  reorganization. 

Ms.  Siebert  said  TTiursday  she  is  hopeful  that  interest  rates  will  come  down  and 
that  thrifts  wilt  strongly  benefit  from  the  tax-free  "All  Savers"  certificate.  But  she 
said  she  is  introducing  the  le^lative  proposals  because  "I  must  deal  with  thSM 
problems  as  they  exist  today." 

Ms.  Siebert  expressed  confidence  that  the  state  legislature  will  act  on  her  propos- 
als, saying,  "I'd  be  surprised  if  we  didn't  get  it."  She  said  legislative  action  might 
come  next  week.  However,  she  said  in  response  to  a  questicm  that  she  has  not 
received  any  assurance  from  Gov.  Hugh  Carey  that  he  will  back  the  tax  reliaf  part 
of  the  package. 

Asked  about  support  for  tax  relief  from  the  governor  and  his  staff,  Ms.  Siebert 
said,  "I  think  they  will  consider  it." 

Gov.  Carey  was  quoted  as  saying  at  a  press  conference  Wednesday  that  he  has  "no 
intention  of  offering  an  omnibus  bill  of  any  kind  that  would  exempt  thrift  instttu- 
tions  from  the  present  level  of  taxation."  But  Carey  aides  reportedly  said  afterwards 
that  the  governor's  statement  does  not  preclude  targeted  tax  relief  for  institutiona 
experiencing  the  most  severe  earnings  and  capital  problems. 

Thrift  industry  groups  have  loudly  criticized  New  York's  franchise  tax  formula  in 
recent  years  because  the  thrifts  are  required  to  pay  the  tax  even  when  they  an 
losing  money.  In  periods  when  they  do  not  have  net  income  the  thrifts  ai«  subject  to 
an  "alternative  minimum  tax"  that  employs  a  complicated  formula  based  on  the 
interest  and  dividends  they  pay. 

According  to  Ms.  Siebert,  New  York  State's  savings  banks  lost  $378  million  in 
1980  but  paid  |92.T  million  in  state  and  local  franchise  taxes.  She  said  the  thrifts 
lost  $530  million  in  the  first  half  of  this  year  and  will  pay  approximately  $M.i 
million  in  franchise  taxes  for  the  entire  year. 

Paul  Lee,  deputy  banking  superintendent  and  general  counsel,  said  the  state's 
alternative  minimum  franchise  tax  works  out  to  approximately  seven  cents  for 
every  SlOO  in  passbook  or  time  deposits. 

Ms.  Siebert  said  Thursday  that  she  will  leave  it  up  to  the  governor  and  the  state 
legislature  to  determine  exactly  what  form  the  proposed  tax  relief  would  take.  Shs 
said  one  possibility  would  be  to  reduce  or  waive  the  tax  for  savings  banks  and 
savings  and  loan  associations  that  do  not  meet  the  state's  net  worth  requirement  (fi 
pendent  of  deposits)  and  are  also  losing  money. 

The  state  regulator  said  29  savings  banks  had  to  get  her  permission  to  par  SepL 
30  dividends  on  their  passbook  accounts  because  their  net  worth  was  below  that  fi 
percent  level. 
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According  to  Mr.  Lee,  the  banking  department  considers  the  franchise  tax  propoe- 
a]  and  the  proposal  relating  to  federal  capital  aid  to  be  the  moet  important  in  the 
lei^lative  package. 

The  capital  aid  invposal  is  essentially  a  technical  change  in  New  York's  law  but  it 
could  have  great  signiflcance.  Under  existing  law,  statechartered  thrifts  receiving 


capital  assistance  from  Washington  would  not  be  able  to  count  those  funds 
the  state  net  worth  requirement.  Tlius  the  state  regulator  mif" ''  ''  "'' 
an  institution  even  though  it  was  being  sumwrted  by  those  fUni 


notes  to  First  Federal  Savings  and  Loan  Associai 

Sodetv  Federal  Savings  and  Loan  Association  in  connection  with  their  merger.  She 
said  tne  Federal  Deposit  Insurance  Corp.  will  hopefully  have  a  similar  program  for 
savings  banks  in  the  future. 

On  the  branch  sale  proposal,  the  state  r^ulator  noted  that  commercial  banks  are 
allowed  to  sell  branches  to  thrifla  while  the  thrill  do  not  have  the  comparable 
option  of  selling  to  banks.  She  said  one  savings  bank  in  particular  has  told  her  it 
a  commercial  bank  interested  in  buying  one  of  its  branches. 


The  final  provision  of  Ms.  Siebert'a  package,  pertaining  to  the  expedited  charter- 
ing of  state  banlis  and  trust  compames,  woula  make  itposs  ~  ~ 
:hart£r  a  bank  overnight 
national  banks.  Thus  a  aa 
into  a  commercial  bank. 


,1  possible  for  the  state  to 
charter  a  bank  overnight  just  as  the  Comptroller  of  the  Currency  can  now  do  with 
national  banks.  Thus  a  savings  bank  could  be  put  into  receivership  and  transformed 


ompanies,  would  make  it  possible  fi 
a  the  Comptroller  of  the  Currency  ce 
bank  could  be  put  into  receivership  ai 

Mr.  Lee  said  the  banking  department  does  not  have  any  intention  of  arranging 
such  a  transaction,  but  he  said  it  wants  to  have  as  many  options  open  as  possible  to 
deal  with  a  failed  institution. 

(FTHn  th*  WiU  StnM  Journal.  Oct.  23.  1981] 

Bank  Supbrintsndbnt  in  New  York  Proposss  Help  for  THRm  Units 
New  York.— The  New  York  State  Banking  Superintendent  said  the  banking 

department  will  propose  l^islation  to  alleviate  some  of  the  difficulties  currently 

facing  State-chartered  thrift  institutions. 

The  superintendent,  Muriel  Siebert,  offered  four  provisions  to  be  introduced  at  a 

special  session  of  the  New  York  Legislature  beginning  Monday.  New  York  is  the 

home  of  106  State-chartered  mutal  savings  banks,  with  assets  of  $85  billion,  and  37 

savings  and  loans,  with  $4  billion  in  assets. 
The  legislation  would  amend  State  law  to  allow  a  savings  bank  or  SAL  b 


capital  assistance  from  the  Federal  Deposit  Insurance  Coip.  or  the  Federal  Savings 
and  Loan  Insurance  Corp.  to  pay  interest.  Legislation  pencling  in  Washington  woiud 
allow  the  Federal  government  to  provide  such  assistance,  and  Miss  Siebert  hopsB  to 


have  State  law  in  place  before  its  enactment. 

The  propoeed  legislation  also  would  authorize  a  savings  bank  or  S&L  to  sell  a 
branch  or  group  of  branches  to  a  commercial  bank  with  the  banking  superinten- 
dent's approval.  Under  existinjg  law.  Miss  Siebert  said,  commercial  banks  can  sell 
branches  to  the  thrift  institutions,  but  the  reverse  isn  t  legal.  The  proposal  would 
allow  the  superintendent  to  charter  a  State  bank  or  trust  company  on  an  expedited 
basis  if  needed  as  a  successor  in  reorganization;  the  law  currently  provides  a 
cumbersome  chartering  process,  according  to  the  superintendent's  spokesman. 

IFiwn  ttw  N«w  York  Tuno,  Oct  2a,  IBBIJ 

Stats  Planning  Ways  To  Hklp  lis  Aiuno  SAViNoa  iNnrrunoNS 
(By  William  G.  Blair) 

A  four-point  package  of  le^lative  proposals  to  help  ailing  savings  institutions  in 
Nflw  York,  including  tax  r«hef,  was  announced  yesterday  by  the  State  Superintend- 
ent of  Bonln,  Muriel  Siebert. 

Qovemor  Carey  had  said  Wednesday  that  he  opposed  broad  tax  relief  for  the 
thrift  industry.  However,  at  a  news  conference  at  the  World  Trade  Center,  Miss 
Siebert  expreoMd  optimism  that  the  Governor  would  consider  "targeted"  tax  exemp- 
tioBS  or  reauctions  for  the  "most  sorelv  pressed"  of  the  savings  banks. 

the  other  parts  of  the  proopoaed  pack^e  would: 
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purposes.  It  also  would  allow  such  inBtitutiona  to  psy  BSvingS'accoimt  dividenda,  or 
interest,  to  depositors  out  of  such  assistance. 

lAuthorize  the  sale  by  a  savings  bank  of  savings  and  loan  association  of  one  or 
more  branchee  to  a  commercial  Dank  with  the  superintendent's  approval.  Under 
existing  law,  thrift  institutions  can  sell  branches  only  to  other  thrift  institutiam, 
while  commercial  banks  can  sell  branches  to  both  commercial  banks  and  thrift 
institutions, 

]|Facilitate  the  corporate  reorganization  of  a  savings  bank  in  receivership  bf 
authorizing  the  superintendent  to  charter  a  new  State  bank  or  trust  company  to 
take  over  the  fail^l  institution  and  maintain  uninterrupted  service  to  depoeiton. 

While  details  of  the  tax  relief  proposal  were  still  being  worked  out  with  the 
Governor's  office,  Miss  Siebert  said  the  three  other  elements  in  the  package  hod  the 
Governor's  approval.  All  are  expected  to  be  submitted  to  the  State  Legislature  aftn 
it  reconvenes  m  special  session  Monday. 


Miss  Siebert  said  that  the  point  at  which  a  savings  bank  might  qualify  for  tax 
relief  should  be  left  to  the  Governor  and  the  Legislature  to  decide,  liecause  they 
best  know  the  requirements  of  the  budget."  She  suggested,  however,  that  "we  mi^t 
have  a  targeted  exemption  or  reduction  when  a  bank's  net  worth  gets  below  the  fi 
percent  level." 

Thrift  institutions,  which  carry  millions  of  dollaie  in  old,  low-interest  rate  mort' 
gages,  are  suRering  because  of  the  high  interest  they  must  now  pay  to  attract 
deposits  to  finance  mortgages.  Furthermore,  saveis  are  moving  their  money  out  of 
savings  accounts  and  into  more  lucrative  money  instruments. 

Miss  Siebert  said  that  savings  banks  in  the  State  lost  $373  million  last  year  while 
paying  $92.8  million  in  State  and  city  taxes.  In  the  first  six  months  of  this  year,  ibe 
said,  the  savings  banks  have  tost  {530  million  and  are  projected  to  pay  {96.8  million 
in  taxes  for  the  year. 

IFrorn  the  Wall  Slnwl  Joumgi,  Oct.  7S.  19SI] 

State  Skkks  Lkciblation  To  Help  Savings  Banks 
(By  Robert  A.  Bennett) 
As  the  already  si 


Department  to  avert  some  failures— leading  the  department  to  seek  urgent  changes 
in  state  law. 

Notably,  some  saving  banks  n        

interest  to  some  depositors.  This  is  becaue 

and  the  "interest"  is  a  dividend.  "If  you  can't  pay  interest  to  depositors,  you  don't 

have  a  bank,"  said  Muriel  Siebert,  New  York  State  Superintendent  of  Banks. 

"The  proposed  legislation  is  urgent,"  said  Miss  Siebert  in  an  interview  yesterday. 
She  has  asked  the  State  Legislature,  at  its  current  special  session,  to  make  a 
number  of  technical  but  critical  changes  in  banking  law.  There's  no  secret  that  the 
thrift  industry  in  this  state  has  come  upon  very  hard  times,  and  we  need  theae  toi^ 
to  deal  with  immediate  problems,"  she  added. 

Without  passage  of  the  legislation,  at  least  two  savings  banks,  one  of  than  among 
the  largest  in  the  United  States,  may  not  be  able  to  pay  dividends  interest  on  some 
of  their  accounts  for  the  fourth  quarter,  according  to  banking  sources. 

If  it  were  not  for  obstacles  in  state  banking  law,  there  are  ways  at  both  the 
Federal  and  state  levels  that  outright  failures  could  be  avoided. 

Usually  such  problems  are  handled  by  merging  a  troubled  institution  into  a 
stronger  one.  A  key  problem  today,  however,  is  that  some  of  the  deeply  troubled 
savings  banks  are  so  large  that  no  thrift  institution  is  lai^  enough  or  strwu 
enough  to  absorb  them.  And  current  New  York  law  forbids  merging  a  savings  bank 
into  a  commercial  bank. 

The  measure  before  the  State  L^islature  would  allow  the  banking  department  to 
sell  some  branches  of  a  savings  bank  to  a  commercial  bank.  But  the  bill  still  would 
not  allow  ail.  or  subetantially  ell,  of  a  savings  bank's  branchee  to  be  sold  to  a 
commercial  bank. 

Bankins  sources  say  that  the  legislators  fear  that  if  many  saving  banks  are 
absorbed  by  commercial  banks,  leas  moriga^  money  would  be  available  in  the  ftate. 
Savings  banks  specialize  in  mortgage  lending,  although  their  power*  recently  have 
been  broadened  to  allow  them  to  function  more  like  commercial  banks. 
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current  eamingH,  accumulated  earnings  and  surplus.  Surplus  repreeents  funds  that 
in  the  past  were  transferred  from  the  retained  earnings  account  to  the  surpluB 
account. 

Today,  practically  all  aavingB  banks  are  operating  at  a  lose  and  bodm  are  quickly 
running  out  of  retained  earnings  and  surplus.  This  is  because  of  the  sharp  increase 
in  interest  rates  over  the  pest  few  years,  which  has  increaBad  the  coat  0[  funds  to 
savins  banks  while  the  yields  on  their  assets,  mainly  long-term  mortgages,  have 
riseo  for  more  slowly. 

Thus,  tha«  is  growing  fear  that  current  legal  restrictions  will  prohibit  some 
savings  banks  frmn  payii^c  dividends  as  early  as  the  fourth  quarter. 

Even  in  the  third  quarter,  29  of  the  state's  106  savings  banks  needed  permission 
from  Hiss  Siebert  to  pay  dividends  because  their  capital  had  dropped  below  5 
pertsent  of  their  deposits.  But  the  banking  department  does  not  have  such  waiver 
power  once  a  savings  bank  has  run  out  of  surplus  and  retained  earnings. 

F.D.I.C    PUNSe   SOUGHT 

Misa  Siebert  said  she  believed  that  the  Federal  Deposit  Insurance  Corporation, 
which  insures  savings  bank  deposits,  would  be  willing  and  able  to  inject  new  funds 
into  a  saving  bank  that  had  run  out  of  capital.  This  already  has  been  done  by  the 
Federal  Savings  and, Loan  Insurance  Corporation  in  the  case  of  savings  and  loan 


But,  under  current  New  York  law,  such  funds  from  the  F.D.I.C.  would  not  count 
as  eamings,  retained  earnings  or  surplus.  Therefore,  they  could  not  be  used  to  pay 
dividends. 

The  measure  now  before  the  Legislature  would  allow  dividends  to  be  paid  out  td 
capital  funds  supplied  by  the  F.D.I.C. 

Another  concern  of  the  banking  department  is  the  franchise  tax  that  savings 
banks  must  pay.  According  to  Paul  Lee,  the  deportment's  general  counsel,  it  is 
expected  Uiat  in  1981  savings  banks  chartered  by  new  York  State  will  have  to  pay 
about  S96.T  million  in  franchise  taxes,  even  though  they  lost  $530  milUon  in  the 
first  half  of  the  year.  Miss  Siebert  said  she  expected  third-quarter  losses  to  be 
greater  than  those  in  the  second  quarter. 

The  franchise  tax  is  based  on  deposits,  not  earnings.  A  savings  bank  must  pay  a  2 
percent  tax  on  3^  percent  of  its  deposits. 

"It  is  totally  inequitable  that  when  they  have  losses  of  this  magnitude  the  saviius 
banks  must  continue  to  pay  taxM,"  Miss  Siebert  said.  This  is  the  only  part  of  the 
bill  over  which  there  are  any  doubts  of  passage.  Governor  Carey  is  reported  to  favor 
some  relief  for  needy  institutions,  but  his  Administration  is  still  working  on  the 
details  of  the  measure. 

A  fourth  part  of  the  proposed  bill  would  allow  the  banking  department  to  estab- 
lish a  new  t>ank  within  a  day.  Such  a  bank  could  absorb  a  failing  savinf^  bank, 
usually  with  the  assistance  of  the  F.D.I.C.  Under  current  law,  the  authorities  must 
wait  30  or  90  days  before  such  a  bank  could  be  established. 

The  Chairhan.  Thank  you. 
Ms.  Yang? 


Ms.  Yang.  Thank  you,  Senator.  I  am  Linda  Tsao  Yai^.  I  am  here 
as  the  savingB  and  loan  commissioner  of  the  State  of  Ceilifornia, 
and  I'm  here  to  represent  my  State.  Senator  Gam,  I  want  to  thank 
you  very  much  for  honoring  me  with  your  invitation  to  come  before 
this  committee.  I  came  here  as  much  to  listen  and  to  learn  from 
you  and  other  expert  witnesses  here,  as  to  offer  my  views. 

As  the  savings  and  loan  commissioner  for  the  State  of  California, 
I  head  the  Demrtment  of  Savings  and  Loan  which  is  this  year  88 
years  young.  The  department  r^ulates  128  State  licensed  associ- 
ations with  total  assets  of  $80  billion,  alt  insured  by  FSLIC  as  of 
June  30,  1981.  In  addition,  we  anticipate  20  new  associations  will 
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open  their  doors  for  business  under  the  State  charter  over  the  next 
18  monUis. 

As  the  primary  supervisor  for  the  128  State  iisBOciationg,  I  am 
pleased  to  report  to  you,  sir,  that  I  have  the  help  of  a  very  hi^ily 
professional  staiT,  including  90  examiners  and  appraisers.  'Aieir  on- 
the-job  experience,  on  the  average,  is  more  than  10  years  and  Tm 
very  grateful  for  this  good  fortune,  in  contrast  to  my  Federal 
counterpart  who  has  to  regulate  aU  associations,  both  F^eral  and 
State,  in  three  States,  California,  Arizonfi,  Euid  Nevada,  with  only 
81  examiners  and  appraisers. 

I  am  in  support  in  principle  for  those  lending  and  inveetmrat 
powers  newly  proposed  for  the  thrifts.  I  believe  properly  imple- 
mented, these  new  proposed  powers  will  go  a  long  way  to  invigo- 
rate the  thrift  industry.  In  the  past,  I  must  Eidmit,  Government 
r^ulations  tmd  statute  tended  to  work  to  constrain  the  ability  <rf 
the  thrifts  to  innovate  and  to  compete  in  the  ever  changing  mar^ 
ketplace.  In  fact,  1  am  convinced  that  had  the  thrifts  been  allowed 
the  same  degree  of  flexibility  as  the  banks  have  to  match  their 
assets  and  liabilities  and  to  price  their  products  on  terms  that  bear 
a  reasonable  relationship  to  the  changing  costs  of  funds,  the  thriAs 
would  not  be  faced  with  the  kind  of  financial  difficulty  that  we  see 
today. 

Now,  may  I  illustrate  what  flexibility  can  do?  As  you  know,  in 
California  we  first  introduced  the  VRM,  the  variable  rate  mort- 
gfige,  way  back  in  the  early  1970*8.  Now,  the  flexibility  that  this 
particular  instrument  allows,  which  is  only  one-quarter  of  1  per- 
centage point  every  6  months  Euid  2^  percentage  points  over  the 
life  of  the  mortgage,  now,  this  kind  of  adjustment  may  seem  veiy 
limited  in  the  1981  financial  environment,  but  just  the  same,  Uus 
limited  flexibility  earned  an  extra  $100  million  for  those  42  State 
associations  in  California  (who  used  the  VRM)  in  1980  alone. 

RAISE  INSURANCE  TO  $1    MILUON 

I  would  like  to  propose  that,  in  addition  to  those  that  are  includ- 
ed in  the  bills  before  this  committee,  that  FSLIC  and  FDIC,  their 
insurance  on  public  deposits — that  is,  the  deposits  of  State  and 
local  agencies,  be  raised  to  |1  milUon,  a  sum  that  is  10  times  that 
of  the  individual  accounts.  This  would  enhance  the  ability  of  1^ 
independent  banks  and  the  smaller  thrifts  to  attract  those  public 
deposits  from  their  local  entities. 

Senator  Gam,  I  am  very  pleased  with  the  priorities  which  you 
have  assigned  to  the  different  types  of  supervisory  mergers  and 
acquisitions.  By  giving  first  preference  to  intrastate,  intra-industry 
transactions,  the  proposal  will  strengthen  the  savings  and  loan 
industry  and  its  traditional  specialized  services  to  the  local  commu- 
nities. 

May  I  recommend  here  that  appropriate  language  be  inserted  to 
insure  that  transactions  of  lower  preference  can  onlj^  be  appnived 
by  the  FSLIC  if  it  could  be  documented  that  transactions  of  higher 
preferences  have  been  enei^etically  pursued  but  have  failed.  I 
think  such  documentation  is  important. 

Now  we,  the  State  r^ulators  of  savings  and  loans,  are  really 
protective  of  FSLIC's  resources.  After  all,  it's  in  our  self-intcffest. 
The  State  associations  in  California  over  the  years  have  paid  hun- 
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dreds  of  millions  of  doUare  into  FSUC.  In  1980  alone,  the  128  State 
aaspciations  in  California  handed  over  no  lees  than  $46  million  to 
FSUC,  and  this  is  the  money  that  we  rely  upon  to  protect  the 


Pannit  me  to  give  an  example  as  to  how  protective  we  are  of  the 
FSUCs  resources.  As  you  know,  the  Citizens  Savings  and  Loan, 
which  was  a  very  strong  State  asBociation  in  California,  acijuired 
over  the  last  Labor  Day  weekend  two  large,  distressed  thrifts  m  the 
east,  Westeide  Federal  in  New  York  and  Washington  Savings  and 
Loan  in  Florida.  I  owperated  fully  and  in  a  timely  manner.  Citi- 
aens  had  to  convert  to  Federal  charter  in  order  to  be  edlowed  to 
oome  to  New  York  and  Florida,  and  to  convert  to  Federal  charter, 
Qtitens  had  Ut  have  the  approval  of  two-thirds  of  the  savings- 
dollar  depositors.  But  when  that  approval  seemed  to  be  rather 
uncertain  by  the  Labor  Day  weekend,  1  was  standing  by  ready  to 
exercise  my  authority  to  waive  this  requirement  so  that  this  tri- 
State  meiver  could  be  expedited  and  completed  by  the  deadline. 

Note,  of  course,  that  I  was  most  reluctant  to  see  Citizens  go 
Federal.  I  do  admit  that.  However,  I  vtas  much  more  concerned 
with  the  risk  exposure  of  FSLIC,  should  Westside  or  Washington 
fail.  It  was  not  until  the  afternoon  of  Friday,  September  4,  that 
Citizens  was  successful  in  its  efforts  to  obtain  the  approval,  so  it 
was  not  necessary  to  make  the  waiver. 

Let  me  give  you  einother  example  of  how  protective  we  are  of 
FSLICs  resources.  We  had  a  $50  million  association  in  California 
which,  in  the  opinion  of  FSLIC  and  the  Federal  authorities,  should 
be  taken  over  or  merged  out  or  other  supervisory  steps  be  taken 
auminst  that  association,  of  course  with  considerable  expense  to 
FSLIC.  I  volunteered  to  work  within  the  resources  of  the  State 
within  a  predetermined  time  frame.  I  took  steps  to  solicit  the  help 
within  the  State,  at  the  same  time,  to  insure  that  should  my  efforts 
fail,  FSLIC'b  risk  exposure  at  a  later  date  would  be  lees  than  it 
would  be  to  start  with. 

Fortunately,  my  eflbrts  were  aucceseful.  The  association  was 
given  assistance  within  the  resources  of  the  State  and  without  a 
penny's  eroense  to  FSLIC. 

As  you  know,  in  California  we  have  close  cooperation  with  our 
Federal  authorities.  The  depeirtment  of  savings  and  loans  has 
always  invited  the  Federal  regulators  to  sit  in  on  our  meetings 
with  the  board  of  directors  Emd  the  management  of  State  associ- 
ations, and  I  see  this  as  a  must.  After  aU,  we  deal  with  the  same 
isBues,  and  we  share  the  same  concerns  and  the  same  responsibil- 
ities. 

Now  I  am  but  one  of  the  four  score  or  more  of  State  regulators, 
and  many  of  my  colleagues  certainly  have  a  much  longer  record  of 
profiwwonal  experience  as  State  r^ulators  than  I,  However,  1 
know  from  tiwir  records  that  they  have  not  hesitated  to  call  in 
FSLIC  insiHiervisory  cases  where  appropriate. 

The  FSLIC  today  has  the  authority  to  suspend  insurance  of 
accounts  of  a  State  association,  should  it  decide  to  limit  its  risk 
exposure.  I  learned  from  a  former  director  of  FSLIC  who  had 
e  in  supervisory  experience,  that  just  the  mere  mentitm  a( 
a  of  insurance  was  sufBcient  to  bring  partiea  togott**' 
g  State  r^ulators  for  resolution  of  d' 


oyGoot^Ic 


It  is  clear,  therefore,  that  the  FSLIC  has  all  the  powers  it  needs 
to  deal  with  troubled  State  associatioiiB  effectively  and  to  protect 
its  resources.  Thus,  I  strongly  oppose  those  amendments  in  the  Ulb 
that  would  allow  FSLIC  the  exclusive  authority  to  act  without  the 
concurrence  of  the  primeiry  supervisory  authority,  which  is  the 
State,  by  which  an  association  has  freely  chosen  to  he  regulated. 

I  strongly  oppose  title  I,  part  D,  section  151(a)  of  S.  1720  and 
section  8(a)  of  H.R.  4603  (the  same  language  appears  in  both  biUs) 
that  would  add  a  new  subsection  (m)  to  section  408  of  the  Natiimal 
Housing  Act,  as  follows: 

Notwithstanding  any  other  [irovision  of  State  or  Federal  law,  '  '  '  the  Oomt*- 
tion  (FSLIC),  upon  ite  determination  that  severe  financial  conditions  exist  *  *  ■ 
may  authorize,  in  ita  discretion  and  where  it  detenninee  such  authoriiation  woold 
lessen  the  risk  to  the  Corporation,  an  insured  institution  *  *  *  to  roer^  or  connli- 
date  with,  or  to  transfer  its  anets  and  liabilities  to,  any  other  insured  institutiaa  cr 
any  insured  bank  ■  *  ■ 

Title  I,  part  D,  section  155(d)  of  S.  1720  (extraordinary  authority)^ 
which  adds  a  paragraph  to  section  406(c)  of  the  National  Housiiig 
Act,  which  states: 

Notwithstanding  any  provisions  of  state  law  *  *  *  the  Board  shall  have  exclnnn 
power  and  jurisdiction  to  appoint  the  Corporation  IFSLIO  as  sole  conservator  or 
!T  of  such  institution. 


Those  amendments  would  make  it  possible  for  the  FSLIC  exclu- 
sively to  determine  that  severe  financial  conditions  existed  for  a 
State  association  and  to  go  ahead  to  liquidate  the  association  or  to 
set  whatever  supervisory  merger  conditions  FSLIC  sees  fit.  It 
would  allow  the  Federal  Home  Loan  Bank  Board  the  exduaive 
authority  to  appoint  FSLIC  sole  conservator  or  receiver. 

Please  note  that  the  present  law,  section  406<cXl)  of  the  National 
Housing  Act  does  provide  that  FSLIC  may  accept  the  appointment 
when  tendered  by  the  appropriate  State  authorities.  To  my  knowl- 
,  State  regulators  have  very  promptly  invited  tiie  servicee  of 
»rd. 


F^uIC,  if  you  examine  their  recorc 

In  conclusion,  Senator,  may  I  state  that  from  my  observations 
and  my  personal  experiences  that  we,  the  State  regulators,  have 
always  acted  responsibly  to  protect  the  resources  of  FSLIC!  in  a 
timely  manner.  Our  State  associations  have  paid  heavily  into  that 
fund,  so  it  is  in  our  self-interest  to  protect  this  fund. 

We  State  regulators,  by  the  fact  that  we  are  on  the  local  scene, 
have  strong  professional  supervisory  staffs,  have  detailed  knowl- 
edge of  our  State  associations,  both  quantitatively  and,  may  I  add, 
qualitatively.  We  have  a  long  and  excellent  record  of  timely  cooper- 
ation with  our  Federal  counterparts.  FSLIC  itself  now  has  all  the 
powers  necessary  to  protect  its  resources  and  to  limit  its  lii^ 
exposure. 

I  respectfully  suggest  to  you,  Senator  and  other  members  of  the 
committee,  to  delete  those  sections  that  I  have  outlined  for  you 
here. 

With  your  permission,  sir,  may  I  take  a  minute  or  two  to  indulge 
in  a  personal  thought? 

A  PERSONAL  THOUGHT 

I  was  not  bom  and  brought  up  in  this  country.  I  was  bom  and 
brought  up  in  Shanghai,  China.  I  came  to  this  country  as  a  young 
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adult.  In  the  first  18  months  I  was  in  this  country,  I  traveled  by 
bus  and  train  from  California  to  New  York  and  from  Maine  to 
Florida.  I  learned  a  lot  during  those  trips.  I  was  impressed  by  the 
vastnesB  of  this  country,  although  I  myself  came  from  a  country 

{'ust  as  large.  But  more  than  anything  else,  I  was  really  awestruck 
ty  the  diversity,  not  just  the  diversity  in  landscape,  but  the  diversi- 
ty of  the  institutions,  the  regiontii  differences,  the  economic  struc- 
ture, the  traditions,  the  religious  beliefs,  the  ethnic  backgrounds — 
great  diversity. 

I  wondered  euid  I  marveled  how  this  vast  land  with  such  great 
diversity,  a  young  country  of  only  200  years  old,  yet  it  at  the  same 
time  has  continued  to  exist  as  the  oldest  operating  democracy  in 
the  world. 

I  began  to  look  into  it  and  study  it,  and  I  found  that  a  key  to  this 
success  was  this  very  ingenious  system  of  a  dual  system.  State  and 
Federal.  The  Federal  system  brings  all  the  States  and  regions 
together,  and  yet  State  system  permits  the  States  and  regions  the 
room  to  exercise  the  creativity,  the  innovativeness,  and  to  decide 
for  themselves  what  they  would  like  to  do. 

Naturally,  the  existence  of  the  dual  system  does  create  tension  at 
times.  The  dyneunic  interplay  of  these  two  systems,  that  kind  of 
creative  tension,  is  to  be  expected.  It's  a  big  plus.  It  provides  in  my 
mind  the  necessary  check  and  balfince  that  preserves  the  continu- 
ing existence  of  a  democratic  society  in  this  country. 

Our  forefathers — I  came  very  late  on  the  scene — I  think,  have 
created  a  system  which  permits  this.  It  is  important  that  we  nur- 
ture it,  preserve  it,  for  those  generations  who  will  come  after  us. 

Th£uik  you.  Senator. 

rrhe  complete  statement  follows:] 
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I  an  Lijiln  Tsao  Yam.  I  a^  here  as  a  manber  of  the  Leciislativc 
and  Legal  Cornittee  and  the  EDard  of  Directors  o^  NARSSIf'  (National 
Association  of  :^tate  Savings  and  Loan  Si^srvisors) .  I  an  very  honored 
that  you  have  ijivited  me  to  oane  befiore  this  coiinittoe.  I  an  here  as 
ruch  to  listm  and  to  learn  frcm  you  and  fron  other  expert  witnesses 
as  to  offer  mf  personal  views. 

HESPClEIBII..l'1'ltS  OF  THK  OJMI55ICMER  I  an  the  Savings  and  loan 
Carmissioner  for  the  State  of  California.  I  head  the  DHparbr^t  of 
Savings  and  Iran  which  xs  eiqhty-eight  y^xrs  ^^ung.  'Htt  departncnt 
regulates  12S  state-licensed  savings  ;uid  loans  with  total  assets  of 
SSO  billion  (  June  30,  1981).  In  addition,  twenty  new  associaticns 
are  expected  to  open  for  business  under  state  charter  over  tie  next 
eighteen  ninths. 

As  the  primary  supervisor  for  the  128  state  asscciations,  I  an 
pleased  to  report  that  I  have  the  help  of  a  highly  professional  staff, 
including  ninety  exaniners  and  appraisprs.    Tlieir  on-the-job  &tperitnix, 
an  the  average,  is  ncire  than  tei  years.     I  sn  grateful  for  this  qood 
fortune  in  contrast  to  mi'  federal  counterpart  who  has  to  regulate  all 
associations,   federal  and  state,    in  three  stjtes    (  California,  Ariaona 
and  Nevada)  with  only  eighty-one  eKaruners  and  appraiaers. 

PHatSFD  SFN  POi^EHS  FOR  THRIFT  mSTrTVnCHS     I  surpirt  the  proposed 
new  powers  for  the  thrifts.      Prciierly  inplanented ,   these  powers  will  go 
a  long  way  to  invigorate  the  indvistry.     In  the  past,  gouemnent  statues 
and  regulations  worked  to  constrain  the  ability  of  the  thrifts  to  innovate 
and  to  ccnpete  in  the  evolving  marlcet  pl^ce.     I  an  convinced  that  had  the 
thrifts  been  allohed  the  sane  degree  of  flexibility  as  the  banks  have 
to  match  their  assets  and  liabilities  and  to  nrice  their  producta  on  tetms 
that  bear  a  reasonable  relaticnship  to  the  changing  cost  of  their  funds, 
they  would  not  be  faced  with  the  degree  of  financial  difficulty  that  ue 
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Let  me  illustrate  what  flegdbili^  can  do.     In  Cnlifccrda,  we  first 
introduced  the  vm  IVtelafale  Rate  fbrti^^e)  MHf  baCk  in  tte  early  1970's. 
The  flexibility  that  instomemt  allows  —  interest  rate  ndjustiicnt  of 
1/4  percentage  point  ewery  six  itonths  and  2-1/2  peroentage  points  ewer 

the  life  of  the  nortgage  n^  acian  very  limited  in  the  ccntext  of  the 

19B1  financial  enyirtxnEnt.     But  this  flexibility  earned  SIOO  million 
for  the  42  state  associations  in  California  who  have  used  this  instrunent 
oi  their  S20  biUicm  VIW  portfolio  in  the  yeeu:  enjed  Jlme  30,  19B1. 

I  wxild  lite  to  propDse  that,  in  additicn  to  vAiat  has  been  itxzluded 
in  the  bills  before  you,  FSLIC  and  FOIC  insurance  lijnit  on  public  deposits 

funds  of  state  and  local  agencies  he  raised  to  SI  million,  a  skin 

ten  tines  the  limit  en  individual  acosunts.     itiis  uould  enhance  the  ability 
of  snail  and  indiyendent  thrifts  and  baiAs  to  attract  such  deposits  fnin 
ttttir  local  -entities. 

EWmajKTY  PCHES  TOR  PBSUMICTy  flUHJlEt;     I  tp\  pleased  with  the 
priorities  assigned  to  different  types  of  supervisory  mergers  and  aoqui- 
siticris,     B/  giving  fixst  preference  to  intra- industry  ard  intra-state 
transactions,  the  proposal  will  strengthai  the  saviiqs  and  loan  InSustiry 
and  its  traditional  ^lecialized  services  to  the  local  cmnunities. 

I  uDuld  suggest  that  apfnxfariate  language  be  inserted  tc  ensuire  that 
the  FSEJC  may  authorize  a  particular  louer-Treferraice  trananctiCTi  only  af tg 
transactions  of  higher-preference  listed  earlier  in  the  sequence  have  been 
energetically  pursued  and  have  failed  to  materialize!  . 

we,  the  state   regulators  ot  savii^c  and  loan  are  ea  protective  of 
FSUC's  resources  as  are  our  oounterparts  on  the  federal  side.     After  edl, 
it  is  in  our  self-interest.     The  state  associaticMis  in  CttllfCTriia  have  paid 
into  FSLK:  lundreds  of  millions  of  dollars  oaer  the  years.     In  1980  alcme, 
th^  handed  over  $46  millicn  I     niis  is  the  ncney  we  rely  on  to  [xotect  the 

l«t  me  give  an  esoEnple.     Citizens  Savings  and  Loan,  a  strctq  California 
state  association,  acquired  ever  the  last  lAbor  Day  uedtend  buo  large 
distresaaa  thrifts  —  West  Side  Federal  in  Hew  Mbrk  and  Washington  Savings 
and  toon  in  Florida.     I  oooperated  fully,  and  in  a  timely  manner.    'Citizens 
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had  to  convert  to  fciJeral  darter  in  order  to  be  idkwed  to  enter  New  Ycrk 
and  Florida,     lb  convert,  they  had  to  have  the  aj^sroval  of  tK>-thiidB 
of  their    savings  dollar  depositors.     Mhoi  there  vas  unsertaijity  that 
Citizois  Mould  receive  this  mquired  approval  by  the  labor  Oiy  weekenl 
deadline,  I  was  standing  by  and  ready  to  exercise  my  auttnrity  to  uaive 
this  requironent  so  that  this  tri-state  rescue  operation  cculd  be  CKpedited 
and  ccfipletad.     Mate  that  r  iies  nust  reluctant  to  see  Citiaena  go  federal. 
But  I  was  nui*  ncre  ccnoemed  with  the  risk  exposure  of  FSLIC's  resources 
diould  Hbst  Side  or  Mshington  fail.    (  By  the  aftemocn  of  Friday,  Sefttorter  4 
I  was  ijifoxmed  that  Citizens  was  successful  in  its  efforts  so  m/  waiver  was 
not  neetel.) 

In  California,  we  have  «1m^  invited  federal  regulators  to  Ait  in  on 
our  meetings  with  the  EDaid  of  Directors  anl  nonagonent  of  state  associations. 
I  see  this  as  a  injst  tecause  we  deal  with  the  sane  issues  and  we  share  the 


1  an  but  one  of  the  faur~scare  or  more  state  regulators.     Huiy  of  my 
colleagues  have  a  longer  period  of  professional  experience  as  state  regulator 
than  I.     I  know,   frcm  their  records,  that  they  have  not  hesitated  to  call  in 
the  FRLIC  in  skqierviaory  cases.     If  they  have  erred  at  all  in  the  view  of 
sane  db«ervers(  Hhich  I  do  not  tfiare)   they  may    have  erred  on  the  side  of 
calling  in  the  FSUC  too  early. 

Hie  FBLTC  now  tea  the  authority  to  suspeiid  insurance  of  accoMrtts  of 
a  stata  association  Jnuld  it  decide  to  limit  its  risk  exposure.     I  learned 
fron  a  former  director  of  FSUC  ■>->-  who  tad  vast  esqierience  in  supervisory 
assistanoe  —  that  the  niere  nenticn  of  suspensicn  of  insurance  wqs  sufficient 
to  bring  parties  together  for  a  resoluCicn  of  differences.     It  is  clear, 
therefore,  that  the  FSUC  tas  all  tte  powers  it  needs  to  deal  with  tnndiled 
state  associations  effectively  and  to  protect  its  own  resources. 

PBCPCSED  raw  E?CrmOTDDWg  POtgJS  FOR  FSLIC  MP  FHTfB  TO  /CT  WTnOTT 
THE  OCWCORlffiMX  Cf  JJlTflK  RBjUUfflORS.  I  Strongly  Offnae  Title  I,  Vart  D, 
Section  151  (a)  of  S.1T20  and  Section  8(a)  of  HR  4603  (the  same  language 
atvears  in  both  biUs)  that  would  add  a  new  subsection  (m)  to  Section  406 
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of  the  National  Hxisiitg  Act,  as  follows: 

"Hotwithstanling  any  other  provision  of  State  or  Federal  law, . . . 
the  corporation  (FSUC)  .upon  iXs  determijiaticr  that  acvere  financial 
cixiditicnis  exist. . .  ray  authorize,  in  its  discretion  and  where  it 
determines  such  authorization  would  lessen  the  risk  to  the  Ccspocation, 
an  insured  instituticn. , .  to  nerge  or  oonaolidote  with,  or  to  transfer 
its  assets  and  liabilities  to,  any  other  insured  institution  or  any 
insured  bank. . .    (enfihasis  added) . 


Title  I,  Part  D,  Section  15S  (d)  c£  S.1720  (Bctraordinary  Authority], 
which  adds  a  jaiaijraph  to  Section  406  (c)  of  the  National  Housing  Act, 
which  states: 

-Matwithstanding  any  provisions  of  state  law, , .  the  Board  shall  taue 
aylusive  power  and  jurigiicticn  to  appoint  the  Cbnxjration  (FSLIC) 
as  soL      conservator  or  receiver  of  such  instituticn   (oif^iosis  added] . 

The  anendnenta  would  allow  FSLIC  eacclusive  authority  to  set  without  the 
concurrence  of  the  prunary  susrvisory  authcrity  (the  state)  by  which  an 
association  has  freely  chssen  to  be  regulated.     It  would  te  up  to  the  FSLIC 
atclusively    to  determine  that  'severe  financial  corditions"  exist  for  a 
state  association  anil  to  93  ahead  to  liquidate  the  associaticn  or  to  set 
whatever  supervisory  merger  oonditicns  the  FSUC  sees  fit.     It  would  allow 
the  FHLEB  the  exclusive  authority  to  appoint  the  FSUC  sole  conservator  or 
receiver,     ttote  that  the  present  law.  Section  406(c)  (1)  of  the  National 
Hdusing  Act,  provides  that  FSUC  may  accept  the  appointment  when  tendered 
fay  the  appropriate  state  authorities.     The  state  regulators  have  vary 
proifitly  invited  the  services  of  the  FSUC  when  you  exanine  their  record. 

CONCmsim    Ve  state  regulates^  have  acted  reqxmsifaiily  to  protect 
s  of  the  FSUC  in  a  timely  manner.     Our  state  associations 
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haw  paid    heavily  into  that  fund.     Tt  is  In  our  flelf  intereat  ta  pwaMot. 
this  fural. 

Vte  atate  regulators,  ly  the  fact  that  we  are  on  the  local  aoeoe  and 
Ivne  etiTxig  professional  aipep/iaaey  staffs,  tave  detailed  knowlei^  of 
state  Eissoclations,  both  quantitatively  and  qualitatively.    He  have  a  loiq 
and  excellent  record  of  timely  cooperation  with  our  federal  counterpart*. 
Tte  FSUC  Itflelf  now  has  all  the  pawers  necessary  to  pcotect  Ita  reaoutCM 
and  to  limit  its  ria)c  eaqjosure.     I  respectfully  augqeat  to  yoi,  waibet*  of 
this  distinguished  ccnmittoe,  to  delete  the  sections  I  have  outlined  fee 
you  here.    Itonk  you. 

The  Chairman.  Thank  you  very  much. 
Mr.  Mulligan? 

GERALD  T.  MULLIGAN,  COMMISSIONER  OF  BANKS.  STATE  OF 
MASSACHUSETTS 

Mr.  Mulligan.  Thank  you,  Mr.  Chairman. 

My  name  is  Gerald  Mulligan.  I  serve  as  commissioner  of  banks 
for  the  Commonwealth  of  M^sachusetts. 

I'm  pleased  to  be  here  this  morning  to  comment  on  Senate  bills 
1720  and  1721. 

The  division  of  banks  in  the  Commonwealth  r^pilates  68  State- 
chartered  commercial  banks,  13  commercifil  bank  holding  comra- 
nies,  160  mutual  saving  banks,  122  cooperative  banks,  and  278 
credit  unions.  In  addition,  the  division  is  unique  among  the  50 
States  in  that  it  also  regulates  the  activities  and  practices  of  three 
independent  State-chartered  deposit  insurtince  funds  which  insure 
total  deposits  in  excess  of  $17  billion. 

The  responsibilities  of  my  office  regularly  confront  me  with  la- 
mentable examples  of  the  destruction  of  capital  wreaked  by  the 
presently  sustained  levels  of  high  interest  rates.  I  am  certain  this 
committee  is  totally  familiar  with  the  erosion  of  deposits,  earnings, 
eind  capital  inflicted  upon  the  thrift  industry  by  our  present  eco- 
nomic environment. 

This  painful  circumstance  is  joined  by  an  increasingly  aggressive 
competition  from  nondepository  institutions.  Historically,  well-in- 
tentioned efforts  to  insulate  the  thrift  trnd  housing  industries  from 
the  vagaries  of  economic  cycles  have  been  successful  only  as  long 
as  interest  rates  did  not  rise  significantly. 

Our  regulatory  framework  was  structured  for  an  economic  envi- 
ronment of  relatively  steady  interest  rates.  Certain  of  regulatory 
protection  against  high  interest  rates,  the  thrift  industry  struc- 
tured a  balance  sheet  which,  by  definition,  CEinnot  survive  loi^ 
periods  of  high  interest  rates  or  worse  yet  inverted  yield  curves. 

The  current  plight  of  the  Nation's  thrift  industry  presents  a 
stark  and  compelling  l^islative  and  regulatory  lesson.  Never  again 
should  financial  institutions  be  legislated  and  regulated  into  an 
investment  posture  totally  dependent  upon  a  single  economic 
scenario. 

Depository  institutions  must  have  the  flexibility  to  create  a  port- 
folio with  protection  against  a  whole  range  of  economic  and  indus- 
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tarial  egde^.  lie  broadoied  range  of  permissibto  Mtivities  CMb 
tained  in  this  legislation  constitutes  a  prudent  response  to  th« 
l«*f »«.  of  the  past  and  tbe  needs  of  the  thrift  iDdustrr. 

ABunxumsNT  or  bousing  financs 

Opportunitiee  to  expand  the  thrifts'  powers  have  raised  th* 
thmt  of  abandiRiromt  of  bousing  finance.  I  believe  that  chaife  to 
be  muealistic.  Hie  search  fortwoadoted  powosdoes  notatnn  nom 
a  desire  to  abandon  the  fi^  ctf' thrift  ei^urtise  and  public  s«rvic«, 
but  rather  to  obtain  the  neoessaiy  flexibility  to  insure  industry 
surviraL 

In  Cact,  that  has  beoi  our  experioice  in  Maasachuaetta.  Our 
mutual  savings  banks  have  had  limited  commercial  lending  powert 
for  some  time,  llieir  balance  sheets  indicate  that  over  the  oeriod  of 
their  exercising  commercial  lending  powers,  leas  than  one4ialf  of  1 
percent  of  their  total  amets  consist  of  such  corporate  loana.  At  the 
same  Idme,  total  residential  mortgage  lending  has  increased  contin* 
ually.  The  Massachusetts  experience  indicates  that  there  is  little  to 
fear  of  Ein  abandonment  of  residential  mortgage  lending. 

As  thrift  institutions  achieve  expanded  permissible  activitiss.  it 
is  important,  Mr.  Chairman,  to  keep  their  attention  focused  on  the 
potential  impact  of  such  activities  upon  their  capital  accounts. 
Traditionally,  thrift  investment  limitations  have  been  tied  to  levels 
of  either  deposits  or  assets.  Such  regulatory  and  legislativa  direc- 
tion diverts  necessary  mstnagement  attention  away  from  the  criU- 
cal  evaluation  of  the  potential  impcLCt  on  the  capital  account. 

It  is,  after  all,  capital  which  will  be  called  upon  to  sustain  any 
loss  from  the  institutions'  various  investments.  Accordingly,  the 
authority  to  conduct  fill  additional  activities  should  be  limited  not 
by  assets  or  deposits  but  by  levels  of  capital. 

Turning  for  a  moment  to  the  proposed  consolidation  of  Federal 
deposit  insurance  agencies,  because  of  the  existence  of  three  sepa- 
rate State  deposit  funds  in  Massachusetts  and  because  of  an  efifort 
I  undertook  last  year  to  extend  Federal  deposit  insurance  coverage 
to  all  thrift  institutions,  I  am  especially  interested  in  this  issue. 

The  responsibilities  and  purposes  of  the  three  Federal  deposit 
insurance  funds  are  obviously  similar.  Nonetheless,  because  the 
deposit  insurance  funds  are  independent  agencies  with  extensive 
histories  of  independent  operation,  there  have  ^own  up  within  the 
administration  and  precedents  of  these  agencies  conflicting  prac- 
tices and  procedures. 

At  no  time  did  conditions  warrant  vastly  different  operating 
procedures  and  philosophies  between  the  three  deposit  insurance 
funds.  More  recently,  as  thrift  institutions  acquire  additional  oper- 
ating powers  and  homogenization  of  banking  regulation  occurs.  It 
becomes  even  more  important  that  conflicts  between  deposit  insur- 
ance funds  be  removed. 

A  clear  compelling  case  for  the  consolidation  of  the  Federal 
deposit  insurance  funds  is  apparent  afler  even  the  briefest  objec' 
tive  analysis  or  the  shortest  exposure  to  their  voluminous  separate 
and  often  conflicting  r^ulations  and  procedures, 

A  recurring  controversy  in  the  myriad  proposals  being  consid- 
ered to  remed^  present  difficulties  in  the  thrift  industry  centers  on 
interstate  and  interindustry  supervisory  mergers.  I  find  the  prr 
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sion  in  this  legislation  covering  the  use  of  interindustry  and  inter- 
state supervisory  mergers  to  be  a  reasonable  balance  of  the  delicate 
questions. 

Much  has  been  said  EilreEidy  this  morning  about  the  ability  of 
Federfil  a^ncies  to  close  State-chartered  institutions  without  prior 
State  action.  Without  repeating  what  has  been  said,  allow  me 
simply  to  state  that  at  this  stage  in  the  evolution  of  banking 
r^^lation,  the  goals  of  this  bill  do  not  necessitate  the  extremity  of 
this  proposal.  Insurance  funds  have  effective  and  adequate  proce- 
dures to  protect  themselves.  The  use  of  cease-and-desist  orders  as 
well  as  the  extremity  of  withdrawing  Federal  insurance  coverage 
accomplish  the  preservation  of  the  funds  every  bit  as  effectively  as 
taking  possession  of  the  institution. 

Thus  this  controversial  proposal  is  unnecessary  to  accomplish  the 
worthy  purposes  of  the  legislation. 

In  conclusion,  I  want  to  reaffirm,  the  m^or  thrust  of  this  legisla- 
tion, the  expansion  of  thrift  institution  powers  and  the  unification 
of  Federal  deposit  insurance  agencies,  represent  worthwhile  and 
needed  reforms  for  our  outdated  bfinking  regulatory  system.  Tl^ 
legislation  reflects  an  understanding  of  the  problems  besetting  the 
Nation's  thrift  industry.  It  should  serve  as  an  excellent  springboard 
for  our  continuing  effort  to  bring  banking  r^ulation  in  line  with 
constructive  public  policy  and  the  changed  realities  of  the  financial 
marketplfice. 

Thank  you  for  your  attention. 

[The  complete  statement  follows:] 
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Ccicmonwsalth  of  HKBaachuseCt..      I    an  pleased    Co   sppeai  before    this    Committee   this 
coming  to  testify  In  support  of  S,i;?0  and  K.17;i.  proposals  thleh  uould  erhsnce 
both  tha  conpetltlvcnesB  of  deposlcocy  Institutions  mid  the  protection  of  dcpoalCoc 
of  such  indl  tut  Ions. 

bEDfci,   13  conDerclal  bank  holding  companies,   16D  mutual  savings  banka,   Ul 
cooperative  banks  and  278  credit  unions.      In  addition,  the  Division  tagulatea  tha 

funds  iriilch  insure  aggregate  deposits,  vhlch  are  not  federally  Insured,  of  $17.1 
billion.      1/ 


The  responsibilities  of  n?  efflce  regulsilT  conf 
th>  destcucclon  of  capital  vresked  by  presently  su 
tes.      I  sn  certBin  thst  chla  Coimltcaa  is  Calally  famlUar  «ll 

obblesom  that  the  depository  Instltutlona  auffaring  the  Ba> 
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8  for  hnldetB  of  bonds   isiued  by  HmiachiaHH  Indui 


DUAL  BANKING  SYSTEM 

The  Chairman.  Thanks  to  all  of  you  for  your  testimony. 

Mr.  Bianchi,  before  I  ask  you  a  question,  let  me  aay  what  Fve 
said  many  times  before.  A  couple  of  years  iigo,  I  think  maybe  even 
a  little  bit  before  that,  I  would  have  agreed  with  your  testimony 
completely.  Because  if  I  could  have  my  way,  I  would  like  to  go  back 
to  a  nice,  comfortable  situation  where  savings  and  loans  were  doing 
their  thing,  banks  were  doing  theirs,  and  credit  unions  were  doing 
what  they  had  always  intenoed  to  do.  No  one  has  been  more  of  a 
defender  of  the  dual  banking  system  than  I  before  your  very  group. 
I  don't  know  how  many  times  I've  suggested  that  I  fetu^  the 
concentration  of  financial  power  in  12  or  15  large  financial  institu- 
tions in  this  country,  and  that  1  thought  the  dual  banking  system 
had  served  us  well. 

The  small  institutions  of  this  country  provided  a  level  of  service 
that  the  big  boys  could  not  provide.  I  haven't  changed  my  opinion 
one  bit  on  that  basic  philosophy.  1  wish  I  could  turn  the  cIock  back 
to  where  I  could  just  take  that  position  and  say  I  am  totally 
opposed  to  interstate  branching,  and  I  don't  even  want  to  look  at 
McFadden;  I  don't  even  want  to  take  the  time  to  look  at  Glasa- 
Steiigall,  Douglas  or  any  of  those  things. 

I  take  no  great  pride  of  authorship  of  S.  1720.  Many  of  the  items 
there  are  to  elicit  testimony  and  discussion  so  we  can  try  to  come 
to  grips  with  this  problem. 

But  in  your  testimony,  very  similar  to  the  ABA's,  there's  just 
simply  no  mention  of  what  I  consider  the  real  competitors  that  Mb. 
Siebert  talked  a  great  deal  about. 

Besides  all  the  organizations  she's  mentioned.  And  I've  talked 

■out  them  in  every  one  of  these  hearings.  Just  in  this  morning's 
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Wail  Stzva  Joamal  iIktv  is  ac  article  aiSeiL  ~Tcxaco  to  0£Rn- 
Fmanoal  Serriees  is  J-nct  Vmnii«.~  Texaco  Inc  e  entcnsg  the 
fm«nr«»l  SCTvioes  bosanes^  The  Nanoo's  third  lar^ss  oal  cranpany 
3^3  it  E  foraung  a  joui*  vmnuv  with  Loodoc-based  Oiaries 
Fahm  ^lidn^s.  Lid.  li  will  an  as  a  brofcer  kr  ctxapsnies  kukinp 
for  tbe  best  rates  cc  lirae  depose  nxKier  ic^r^ei  msxramests. 
famgn  cmigucjes.  and  -mrwid  fiiiaaciai  ciaHtetg-  It  ^oes  oc  to  ex- 
plaiQ  h  ^  a  3^-^<  jKct  vecnii«  and  so  en. 

We've  talked  a  ereai  deal  is  these  nearii^is  about  American 
Ezpres&.  Sears,  e:  cetera.  It  j-sa  jcems  :o  me  that  tout  phikncfabv 
and  mine  aiv  nos  diver^en:  oc  viia:  any  of  the  ^aie  hank  superri- 
socs  or  ocJier  peofiue  wou^  like  u>  see.  B^I  it  seems  lo  me  the 
greales  tiireat  lo  tbe  dual  hank-ir^g'  srsiem  and  to  the  tfadnional 
thin^  ««  boid  dear  are  ali  ibese  huge  cxjo^ctaeraxes  that  are 
geoiog  into  the  Kank-ing  acd  :he  savings  and  loan  iDdusuy.  Tlwr 
are  oat  viUing  to  admit  tbey  are.  but  tfaey  are. 

My  qoestian  is  ampjy.  finK.  you  doc't  like  S.  1720.  but  aie  ilie 
Stale  bask  soperviscti^  gi^ng  to  slick  ibeir  head^  in  tlie  sand  »mi 
say.  "^ev.  these  bavs  TeallT  arexi'i  ibare:  they  will  all  go  away,  and 
we're  gong  to  preserve  the  saius  quo."  Because  if  *e  don't  do 
soDiething  to  addiesE  this  probieTa.  that's  exactly  what  v«'ve  got? 
We've  got  the  status  qua 

I  wcmld  love  to  turn  the  time  dock  back,  at  least  to  the  pnnt 
where  I  have  hair  at  some  jx>ii:T  in  tbe  past-  T^ugbier  [ 

Mr.  BiAXcaL  Do  you  want  me  to  say  sametfaing?  I  want  to  clarify 


I  &ankly  think  thai  when  zhe  Conference  of  State  Bank  Sopervi- 
aars  comes  up.  people  think  the  Neanderthal  man  is  walkix^  in. 
We  are  not  cq^xsed  to  most  of  tbe  |HwisiCHi5  cf  S.  1720. 1  addi^sed 
the  mes  w«'re  ccncemed  with. 

For  years  Tve  been  lalking  about  the  money  market  mutual 
funds.  For  years  Tve  been  taikjrig  about  banks  being  put  oo  a  level 
plaving  6^  so  we  vouldni  have  these  competitOT?  who  are  iMt 
servicing  my  State — tafc-JTig  roor>e>-  out  of  my  State,  Tliey  may  be 
twinging  it  into  other  mortey  market  oenter  States,  bat  they're  not 
helping  us. 

We  do  not  oppose  those  powers  giving  them  a  level  frying  field 
with  the  mCHiey  market  mutual  funds. 

The  Chaisha>~.  Doing  il  for  thrifts- 

Mr.  Blanchi.  We're  talk-ing  about  that-  Tm  not  oi^x»ed  to  thrifts. 
and  Fm  not  opposed  to  giving  them  the  addititmal  pcrwers-  Jiie 
thrust  of  our  teetiioony  l^re  today  dealt  with — the  probl^n  that 
we're  concerned  about  is  bank  hokJuig  companies  acquiring  a  thrift 
and  then  getting  around  McFadden. 

"Hie  probksn  that  we're  concerned  about  is  having  commerciaJ 
hanks  in  this  bilL  Commnrdal  banks  dwi't  have  the  la-oblems.  If  I 
had  the  number  of  savings  banks  that  my  colleague  on  the  right  cn- 
the  left  have,  Fd  give  you  the  shirt  off  my  bat±  to  have  this  trill 
psflsed.  There's  no  doi^  about  that.  T^^  savings  banks  and  the 
thrifts  are  the  ones  that  have  pn^lems  in  this  country. 

Take  the  oommercial  banks  out  c^  this  biU.  Have  this  bill  apply 
to  die  aavingE  *""^b  Take  the  bank  heading  a»npantes  oat  of  this 
bilL  Give  tbe  remedieE  that  you're  *jiifcing  ^Kwt  to  the  two  institu- 
titnis,  the  thrift  institutions.  But  let  the  States  have  a  right  a    ~  ~ 
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say  on  what's  going  on,  because  I  frankly  do  not  feel  that  I  should 
have  power  relegated  to  a  Federal  regulator.  Again  we  go  back  to, 
"I  don't  know  what  he's  going  to  do  and  when  he's  going  to  do  it.' 
So  there  has  to  be  a  combination,  and  that  aspect  we  bring  in. 

We  are  not — and  that's  why  when  you  said  '  you're  opposed  to 
the  bill,"  we're  not  opposed  to  the  bill.  We're  opposed  to  those 
aspects. 

I  frankly  don't  know  how  many  commercial  banks  there  are  in 
this  country.  I  don't  think  there  are  that  many,  no  more  so  than 
there  were  10  years  ago.  So  this  bill  isn't  needed  for  commercial 
banks. 

OPPOSITION  TO  INTERSTATE  BANKING 

But  what  this  bill  does,  with  all  due  respect,  it's  smother  one  of 
the  problems  that  are  being  fostered  by  those  who  want  interstate 
banking.  Their  solution  is  interstate  banking.  Now  they've  grafted 
it  onto  a  problem — the  thrifts — and  they  are  munificent:  "Let's 
give  the  thrifts  everything  they  want,  give  the  thrifts  all  these 
powers,  but  we're  going  to  start  moving  in  on  interstate  banking." 

That's  the  one  thing  we  oppose.  And  frankly  I  don't  think  that 
helps  our  community.  It's  not  going  to  help  my  community.  And 
witti  all  due  respect  to  Muriel,  I  m  sure  she  wouldn't  want  Citicorp 
to  come  into  my  State  and  take  out  my  core  deposits  and  invest 
them  in  Zaire  or  somewhere  else.  I  know  she  doesn't  want  that  to 
happen. 

I  want  to  guarantee  it's  not  going  to  lumpen,  because  we  have 
interstate  banking  in  every  other  aspect,  lliat's  the  thrust  of  this 
testimony. 

So  do  you  say  we're  opposed  to  giving  the  thrifts  relief?  No,  we're 
not.  Let  them  nave  those  powers.  I'm  not  taking  the  ABA  position, 
and  I'm  sorry  if  you  assumed  we  were  taking  that  position.  Let 
them  have  those  powers. 

The  Chairman.  I  said  "similar." 

Mr.  BiANCHi.  I'm  concerned.  And  as  far  as  I'm  concerned,  if  you 
give  them  all  those  powers  only  the  healthy  thrifts  are  going  to  be 
able  to  exercise  those  powers,  and  the  thrifts  that  are  not  healthy 
are  going  to  have  great  difficulty,  even  with  those  additional 
powers.  Well,  let  them  have  it. 

But  let's  look  at  the  problem.  The  problem  deals  with  the  thrifts, 
the  savings  and  loans,  the  savings  banks  in  this  country — not  com- 
mercial banks.  Commercial  banks  shouldn't  be  considered  in  this 
bill,  and  bank  holding  companies  shouldn't  be  considered  in  this 
bill,  to  give  them  an  opportunity,  unless  you're  going  to  McFadden- 
ize,  as  I  aaed  that  word,  to  pick  up  an  S.  &  L.  and  permit  that  S.  & 
L.  to  move  out.  If  you  want  to  keep  them  in,  fine.  If  they're  going 
to  pick  up  an  S.  &  L,,  however,  I  submit  most  respectfully 

liie  Chairman.  Well,  let's  look  at  the  political  realities.  It  mil  be 
difficult  enough  to  get  expanded  powers  for  thrifts  without  some- 
thing for  the  banks.  We  have  to  face  that  political  reality. 

You  said  there's  something  for  everyone  in  this  bill.  You  are 
absolutely  right.  It  v/as  deliberately  designed  that  way,  for  the  sole 
purpose  of  having  the  chance  of  getting  something. passed.  Because 
you  have  been  around  this  committee  long  enough,  and  around 
^nancial  markets  long  enough,  to  know  what  the  political  realities 
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are.  You  simply  have  to  address  in  broad  legislation  something  for 
everybody,  or  you  get  the  intermural  fights. 

A  bill  that  says,  "Fine,  leave  the  commercial  banks  out,"  I 
wouldn't  even  bother  to  hold  hearings  on.  I  know  where  the  votes 
are  and  what  would  take  place,  and  the  lobbying  effort  that  would 
occur.  So  why  waste  our  time. 

But  still,  you  haven't  answered  my  question. 

Suppose  that  we  maintain  virtually  the  status  quo — we  never 
look  at  McFadden,  we  don't  even  do  this  limited,  prioritized,  trou- 
bled institutions  legislation.  I  want  you  to  respond  t«  me:  When 
Texaco  starts  taking  the  core  deposits  out  of  your  State,  what  are 
you  going  to  do  about  it? 

Mr.  BiANCHi.  I'm  saying,  give  the  banks  the  power  to  compete. 

The  Chairman.  You  just  said  you  didn't  weuit  it  with  the  banks. 

Mr.  BiANCHi.  No.  No.  No.  No.  No.  I'm  sorry. 

Take  them  out  of  the  aspect  of  permitting  them  to  come  into  my 
State  by  way  of  taking  over  another  commercial  bank  in  my  State. 
I  don't  have  a  commercial  bank  that  has  a  problem,  and  I  don't 
think  that  most  States  have  a  commercial  bank  like  that. 

If  you  want  to  have  a  cross-industry  merger  with  a  bank  and  a 
failing  savings  bank,  fine,  because  that's  where  the  problem  lies, 
but  not  with  having  a  bank  come  into  another  State  to  pick  up  a 
commercial  bank.  P<3Cause,  most  respectfully,  all  of  those  situations 
can  be  solved  intrastate,  or  with  the  extraordinary  powers  that  you 
would  be  giving  the  FDIC. 

The  Chairman.  OK.  Most  respectfully,  in  return,  assume  we  do 
all  of  that.  You  still  haven't  answered  my  question  about  Texaco 
and  Sears  and  Merrill  Lynch,  and  all  of  those  who  have  no  geo- 
graphical restrictions,  who  already  own  some  of  the  biggest  savings 
and  loans  in  the  country. 

That's  what  I'm  concerned  about:  Core  deposits  being  taken  out 
of  your  State.  My  State  is  being  robbed  blind  by  the  money  market 
mutual  funds,  "flie  money  just  isn't  staying  in  our  small  institu- 
tions. 

Mr.  BiANCHi.  Under  your  bill,  if  you  give  these  additional  powers 
to  banks,  won't  they  be  on  a  competitive  basis  with  the  money 
mtu-ket  mutueil  funds?  Is  that  the  purpose  of  it? 

The  Chairman.  It  would  be  helpful,  certainly,  and  the  expanded 
powers  for  thrifts  would  help  them  to  survive  until  we  can  hopeful- 
ly get  some  lower  interest  rates. 

Mr.  BiANCHi.  So,  if  the  banks  are  put  on  a  competitive  basis, 
then  I  have  no  concern  about  Merrill  Lynch.  Because  my  banks 
would  then  be  able  to  compete  with  them — and  we  will  let  the 
public  know  that  this  institution  that  competes  with  them  is  an 
mstitution  that  lends  in  our  State,  it's  an  institution  that  vou  can 
come  to  for  a  loan,  you  can  come  to  for  a  mortgage.  I  don't  know  of 
any  mortgages  Merrill  Lynch  has  given  in  my  State. 

The  Chairman.  They're  in  the  real  estate  business  now.  Just  give 
them  a  little  time. 

Mr.  BiANCHi.  They  haven't  lent  anything  in  my  State.  And  Pru- 
dential, their  home  ofHce  is  in  my  State,  but  I  haven't  heard  of 
their  giving  a  home  mortgage  in  the  last  20  years. 

So  you're  going  to  give  the  banks  additional  powers  to  com 
with  them.  Now,  if  I  get  the  gist  of  your  statement,  in  e 
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you're  sa>ing,  ■Well,  ihen.  look,  they're  nationwide,  sc  let's  have 
evenbody  nationwide,  so  we  are  knocking  down  McFadden  and 
"A'e  re  knocking  down  Douglas." 

The  Chairman.  No.  That  isn't  what  I  said  at  all 

I  still  don't  like  the  idea  of  interstate  branching.  I'm  just  suggest- 
ing we  have  to  face  the  real  world.  We  don't  have  any  geographic 
restrictions  on  those.  It  is  an  issue  that  has  to  be  considered  in  the 
broad  context. 

Mr.  BiANCHi.  Mr.  Chairman,  that's  where  I'm  confused,  because 
if  you're  going  to  give  them  the  powers  to  compete,  you're  giving 
them  the  pjowers  to  compete  in  my  State,  and  you're  still  concerned 
about  them.  If  the  commercial  banks  can  compete  against  the 
money  market  mutual  funds  as  a  result  of  your  bill,  and  you're 
still  concerned,  then  what  you're  telling  me  is:  You're  concerned 
because  they  will  go  ^m  my  State  to  New  York,  or  from  my  State 
to  California.  Because  that  would  then  be  the  only  instance  where 
they  then  would  have  complete  parity,  so  to  speak,  if  we  can  uae 
that  term. 

They  could  then  be  completely  competitive,  because  they  can 
move  outside  of  the  State. 

The  Chairman.  You're  getting  far  beyond  the  issue  that  is  before 
us  today,  as  I  tried  to  point  out  during  your  testimony. 

Muriel  has  been  wanting  to  make  a  comment.  anJ  others  have. 

Ms.  SiEBERT.  I  would  like  to  get  into  a  debate  with  the  gentleman 
on  my  right. 

The  Chairman.  I  would  be  happy  to  referee.  [Laughter.] 

Ms.  SiEBERT.  1  have  a  Merrill  L\iich  cash  management  account, 
and  if  it's  not  a  bank,  I'd  like  to  know  what  it  is. 

The  Chairman.  They'll  testify  that  it  isn't. 

Ms.  Siebert.  I  know  that.  They  also  own  Merrill  Lynch  Interna- 
tional, which  is  a  foreign  bank,  which  has  a  rep  office  in  New 
York.  American  Express  owns  a  bank  which  is  one  of  the  largest 
international  banks,  except  it  has  no  domestic  deposit-taking  facUi- 
ties.  We  exeunine  it  every  year.  I  think  the  agency  in  New  York 
has  about  $1V^  billion.  It  has  large  locations  in  London,  Hong 
Kong,  et  cetera. 

USE  SAME    rules   FOR   EVERYBODY 

It's  about  time  that  everybody  gets  under  the  same  rules.  I,  too, 
would  like  to  recreate  yesterday — it  would  make  my  job  easier — 
but  that  isn't  possible  in  banking  or  the  financial  structure.  And 
frankly,  while  I  didn't  like  all  of  your  suggestions,  I  realize  that  in 
order  to  get  the  things  that  I  think  are  progressive,  i  have  to  take 
things  that  I  don't  like,  too. 

The  Chairman.  Again,  I  don't  like  all  of  them  either,  but  Tve 
certainly  got  a  dialog  going  in  the  last  couple  of  weeks. 

Ms.  Yang? 

Ms.  Yang.  Thank  you.  Senator. 

I've  been  a  bureaucrat  for  only  18  months,  and  I've  never  been  in 
the  political  arena  at  all. 

The  Chairman.  That's  why  your  testimony  is  so  refreshingly 
candid.  [Laughter.] 

Ms.  Yang.  Thank  you,  air. 
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But  I  am  leammg.  And  I  most  saj.  I  have  great  empathy  for 
jmur  pmnt  of  view.  Swialor.  tiiat  we  have  to  tqi^ate  within  both 
ecooosnic  and  political  realities  of  the  day.  nie  fact  that  the  thrifts 
are  Eadng  the  difficulties  as  we  see  is  because,  for  too  Umg,  law- 
makeis  and  regulatws —  both  at  the  State  and  Federal  level — 
refused  to  admit  that  conditiODS  have  c^ianged.  refused  to  factor  in 
the  f^hfingii^  ec(«Ksmc  and  ptditical  realities,  therebv  tying  the 
hands  of  the  thrifte  to  adjust  thar  assMs  and  their  lialbilities,  and 
to  price  their  {voduct  accmdin^y. 

I  must  ssy  in  defense  of  the  thrifts,  from  my  knowledge  of  m; 
California  amofaatJons,  that  whateviM-  problems  or  difificuItMe  they 
seem  to  have,  much  of  it  is  not  of  th^  own  making,  but  becavise 
those  who  supervise  them  bil  to  move  with  the  times. 

So,  Fm  in  agie^nrat  with  you,  sir,  that  we  need  to  have  the 
necessary  steps  to  enable  those  institutions  not  only  to  survive 
today,  but  to  pnSX  for  tmnomw. 

And  may  I  again  fall  back  to  my  Chinese  traditions.  In  Qiinese, 
crisis  is  made  <rf'  two  words.  Tlie  top  <Hie  means  "daneer";  the 
bottom  one  means  "tq^ioTtunity";  combined  means  "crisis.' 

I  think  within  the  short  timeframe,  we  need  to  focus  attention  on 
those  things  we  can  do  to  get  us  out  of  the  danger  period;  but  more 
importantly,  we  must  plant  a  seed  and  lay  the  necessary  institu- 
tional framework  so  they  can  see  this  c^iportuni^  and  plan  for 
profit.  And  1  think  this  bill — as  I  say,  in  a  lot  of  places  1  do  not 
fiilly  agree — has  made  the  right  move  in  the  right  direction.  And  I 
think  the  first  step  in  the  1,000-mile  journey  in  the  right  directimi 
is  a  significant  turning  point. 

The  Chairman.  Mr.  Mulligan,  do  you  have  any  comments  you'd 
like  to  make. 

Mr.  MuujGAM.  Mr.  Chairman,  there's  a  lot  of  money  expended 
every  year  in  the  United  States  on  bank  regulation.  All  of  us  here 
earn  our  salaries  in  the  course  of  bank  regulation.  I  think  what  is 
really  important  for  these  hearings  and  the  hearings  that  are 
proposed  in  the  future  is  the  basic  question  of:  What  is  the  public 
purpose  that  requires  this  expense? 

I  think  when  you  get  down  to  the  basics,  that  the  public  purpose 
requiring  the  expense  of  bank  r^ulation  is  to  insure  the  emcient, 
safe  delivery  of  financial  services  to  the  public. 

I  would  assert  that  our  present  banking  and  regulatory  structure 
stands  in  the  way  of  achieving  that  goal. 

With  r^pect  to  some  of  these  questions,  I  part  company  with  Mr. 
Bianchi.  We  have  68  stock  companies  in  Massachusetts.  Of  that  68, 
I  don't  know  who  owns  any  of  them.  I  don't  know  that  I  care  who 
owns  any  of  them.  My  responsibility  is  that  they  provide  financial 
services  to  the  members  of  the  puluic  in  the  Commonwealth,  in  a 
safe  and  efficient  manner. 

With  respect  to  interstate  banking.  Citibank  has  an  office  in  the 
city  of  Boston,  with  more  lending  offices  than  half  of  those  68 
commercial  banks.  I  don't  know  what  that  is  if  it  isn't  interstate 
banking. 

With  respect  to  withdrawing  funds  from  Massachusetts,  to  my 
knowledge.  Citibank  doesn't  take  a  (>enny  of  retail  deposits  out  of 
Massachusetts,  but  they're  sure  lendmg  a  lot  of  money  into  & 
chusette. 
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One  last  point.  In  the  Commonwealth,  we're  very  conscious  of 
our  history.  Our  original  manufacturing  base,  our  textile  miUs, 
were  financed  by  banking  institituions  in  England;  our  American 
railroad  system  was  financed  by  bank  institutions  in  England.  It  is 
fortunate  that  there  wasn't  an  interstate  banking  prohibition  in 
those  days. 

Thank  you. 

CONSULTATIONS  BEFORE  TAKEOVERS 

The  Chairman.  Mr.  Madsen,  you  emphasized  in  your  statement 
the  need  for  States  to  be  consulted  before  the  FSLIC  takes  over 
their  emergency  takeovers. 

If  the  bill  is  revised  to  provide  for  such  consultation,  do  jrou 
think  that  that  would  heimper  the  smooth  takeover  in  an  emeigen- 
cy  situation? 

Mr.  Madsen.  Not  necessarily,  Mr.  Chairman.  I  think  it  could  be 
worked  out. 

I  believe  the  language  of  this  letter — which  I  will  submit — puts  a 
9(klay  limitation.  I  can  concede,  jwrhaps,  where  the  appropriate 
State  regulator  might  not  be  doing  what  the  FSLIC  perceives  to  be 
necessary.  If  that  were  to  hapi>en,  with  the  changes  that  we  recom- 
mended, there  would  be  a  90-day  period,  and  even  without  the 
consultation  FSLIC  could  go  ahead  and  protect  what  it  deems  to  be 
its  best  interests. 

The  Chairman.  How  do  the  States  and  the  FSLIC  coordinate 
now? 

Mr.  Madsen.  Mr.  Chairman,  I  c£ui  of  course  only  speak  for  my 
own  State,  Arizona.  But  we  work  very,  very  closely  tc^ther.  We 
have  not  faced  the  kind  of  problem  which  is  there,  but  it  is  my 
understanding  that  that  has  in  fact  been  a  very  real  problem  in 
some  cases.  Iliat  there  has  not  been  the  cooperation  mat  FSLIC 
deems  necessary. 

The  Chairman.  But  in  your  State,  the  cooperation  has  been  good? 

Mr.  Madsen.  At  this  point,  yes,  sir. 

The  Chairman.  Could  others  of  you  respond  to  that? 

Ms.  Yang? 

Ms.  Yang.  Thank  you.  Senator. 

Again,  as  I  said  earlier,  we  State  regulators  are  very  protective 
of  the  resources  of  FSLIC.  This  is  our  money.  It's  in  our  self 
interest  to  preserve  it,  to  limit  its  risk  exposure,  and  to  protect  it. 
And  to  my  knowledge,  my  fellow  State  r^ulators  have  been  most 
energetic  in  that  pursuit. 

However,  let's  just  make  an  extreme  assumption:  That  you  find 
one  regulator  who  is  so  irresponsible,  so  irresponsive  in  the  dis- 
charge of  his  or  her  duties.  The  national  group,  of  which  I'm  a  very 
new  member,  it  seems  to  me  does  have  a  very  strong  peer  group. 
All  the  FSLIC  needs  to  do  is  round  up  a  few  of  us  and.  How  about 
you  people  sitting  down  and  talking  to  so-and-so,  and  get  some 
sense  out  of  that  person."  That,  itself,  I  think  could  be  a  very 
effective  way. 

Thank  you,  sir. 

The  Chairman.  Ms.  Siebert,  you  mentioned  in  your  testimony 
that  the  New  York  State  legislature  was  considering  legislation. 
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Could  you  expand  on  that  type  of  legislation  that  they're  consid- 
ering, and  wheUier  or  not  you  support  it? 

Ms.  SiEBERT.  Yes;  it's  legislation  that  I  introduced.  I  have  total 
support,  except  for  the  portion  on  taxes,  which  is  being  n^otiated 
with  the  Governor  and  hopefully  the  mayor. 

I  have  supported  four  basic  things; 

First  of  all,  that  we  be  allowed — under  current  law,  a  savings 
bank  that  runs  out  of  capital  could  not  pay  dividends — which  is 
interest  to  their  depositors,  called  "dividends"  because  they're 
mutual  institutions — out  of  subordinated  debt. 

The  paf>er  that  FSLIC  has  given  in  helping  these  savings  and 
loans  is  an  income  certificate  that  is  a  promissory  note,  in  effect. 
This  will  enable  State-chartered  institutions,  both  savings  and 
loans  and  savings  banks,  to  accept  this  paper — on  the  assumption 
that  FDIC  will  give  it;  we  know  FSLIC  is  giving  it — treat  it  as 
capital,  and  have  that  be  able  to  be  used  to  pay  dividends  on 
interest  to  the  depositors. 

Without  that,  even  though  the  FDIC  were  to  decide  that  they 
wanted  to  give  this  paper,  it  would  not  be  useful  to  our  institutions 
in  either  keeping  them  independent  or  in  assisting  a  merger.  I  am 
confident  of  getting  that  passed. 

Another  one  would  enable  us  to  sell  a  branch  or  branches,  but 
not  all]  or  essentially  all,  of  a  thrift  institution  to  a  commercial 
bank. 

Currently,  we  do  have  that  power  for  commercial  banks.  We 
have  a  commercial  bank  that  either  desires  of  its  own  volition  to 
sell  a  branch  or  branches  or  divisions,  they  can  sell  it  to  whom 
they  want,  as  long  as  it  is  a  regulated  beuiking  authority — "institu- 
tion," I  should  say. 

When  I  passed  what  I  called  the  "chop  up"  bill  for  thrifts  2  yeeirs 
ago,  I  was  accused  of  selling  the  savings  banks  out  to  the  commer- 
cial banks.  They  then  put  an  amendment  on  it.  I  had  to  sign  it  to 
the  legislative  leaders  before  they  voted  on  the  bill,  that  I  had  no 
intention  of  selling  any  piece  of  a  savings  bank  to  any  commercial 
bank.  They  then  passed  an  amendment  to  that  effect,  that  this 
would  give  us  the  flexibility— for  example,  there's  one  of  our  banks 
that  is  running  out  of  net  worth  at  a  pretty  fast  rate,  that  has  been 
offered  a  very  handsome  profit  for  one  specific  location.  This  would 
permit  the  sale  of  that  branch,  with  its  assets  and  deposits  and 
structures  to  be  determined,  to  a  commercial  bank.  Or  if  a  downstate 
bank  wanted  to  sell  its  upstate  operations  or  a  portion  of  its 
operations,  or  in  the  event  of  a  large  failure,  we  could  divide  that 
institution  up. 

So,  this  will  give  us — I  am  confident  of  having  that  passed. 

Another  one — let's  see.  Those  two  are  the  most  important.  Let 
me  get  the  others. 

One  will  permit  us  to  charter  a  State  commercial  bank  or  trust 
company  overnight,  to  receive  the  assets  of  an  institution.  This  is 
because — if  you  read  today's  American  Banker  you  will  see  what 
the  FDIC  is  anticipating  doing,  where,  in  the  event  that  one  of  our 
thrift  institutions  Is  put  into  receivership  and  I  must  close  the 
institution,  I  then  appoint  them  as  receiver  under  the  current  Is  i 
And  if  they  sell  the  assets  and  deposit  liabilities  as  they  work  t~ 
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out — the  Comptroller  of  the  Currency  can  charter  a  bank  overnight, 
so  they  will  have  a  national  bank  which  they  could  sell  to  em  out- 
of-state  institution,  to  a  foreign  bank,  or  to  whomever  they  wanted, 
including  steel  companies,  textiles,  you  name  it. 

I  felt  that  I  needed  the  same  freedom,  the  same  tools,  so  that  we 
could  charter  a  State-chartered  commercial  bank  overnight  without 
going  through  the  rigorous,  time-consuming  procedures.  Tliat's  No. 

The  fourth  one — and  frankly,  I  am  stepping  on  some  toes.  I  have 
said  that  it  is  totally  unfair  of  my  State  and  my  city  to  tax  the 
thrifts  when  they're  losing  money.  And  I've  taken  a  very  strong 
stfmd. 

The  proposal  which  might  come  out  is:  Those  thrifts  that  have  a 
net  worth  oelow  5  percent,  or  those  thrifts  that  maybe  receive  help 
from  a  Federal  agency,  will  either  be  exempt  or  will  have  greatly 
reduced  taxes. 

I'm  not  getting  my  whole  way  on  the  fourth,  but  I'm  hopeful  of 
getting  some  of  it. 

The  Chairman.  Ms.  Yang,  you  indicated  in  your  testimony  the 
flexibility  of  having  VRM's  on  your  42  State  savings  and  loans,  in 
contributing  an  extra  $100  million.  Have  there  been  any  foreclo- 
sures as  a  result  of  the  increases  from  borrowers  who  omldn't 
afford  the  rate  increases? 

Ms.  Yang.  We  monitor  the  associations  very  carefully.  The  fore- 
closures, if  any  at  all,  on  those  variable  rate  mortgages  are  no 
different  from  those  on  the  fixed  rate  mortgage.  I  thiiik  the  kind  of 
foreclosures  one  might  read  in  the  newspapers  generally  do  not 
come  from  traditional  lenders,  rather,  they  are  the  seconds,  thirds, 
or  fourths. 

The  Chairman.  On  the  other  hand,  is  the  2Va  percent  enough 
flexibility  in  light  of  all  the  problems  that  the  S.  &  L.'s  have  been 
having,  to  keep  them  out  of  trouble? 

Ms.  Yang.  I  would  say  I'm  more  fortunate  than  my  colleagues  in 
other  States,  in  the  sense  that  in  California,  because  we  long  ago 
introduced  innovative  ideas  and  innovative  profitmaking  toob  for 
our  State  regulated  associations  so  they  were  able  to  build  up  over 
the  years  a  fairly  good  nest  egg  from  which  they  can  draw  now,  the 
VRM  is  one.  Again,  as  I  said  earlier,  a  quarter  percent  every  6 
months,  2Vb  percent  over  the  30-year  life  of  the  mortgage  may 
seem  very  limited  in  the  1981  environment.  However,  back  in  1971 
to  1974,  the  mortgage  rates  were  no  more  than  8  percent,  7,  8,  8%. 
So2¥t  percent  over  the  life  of  the  mortgage  was  quite  a  handsome 
flexibility. 

INCONSISTENT  TO  RAISE  INSURANCE   UMFFS 

The  Chairman.  Mr.  Mulligan,  you  opposed  raising  the  limits  on 
IRA  and  Keogh  accounts.  What's  your  view  on  raising  the  limit  on 
public  deposits  that's  been  suggested? 

Mr.  MuixiGAN.  I  would  oppose  it  also,  Mr.  Chairman.  I  think 
that  it's  inconsistent  to  raise  insurance  limits  while  we  have  a 
broad  consensus  for  deregulation.  I  think  the  purpose  of  insurance 
is,  again,  to  insure — give  some  comfort  to  the  small,  unwary  inves- 
tor and  depositor.  I  don't  think  it's  there  to  provide  absolute  protec- 
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DOD  to  the  sc^ihisdcated  inTestor.  I  think  at  a  time  wboi  we're 
moving  tiie  Gtrvemmait  out  of  regulatioD.  to  increase  the  liatolity 
vf  GoTOTunent  agotcies  fn-  bank  opeatxais  is  inctmsisteait. 

"nie  Chaisman.  Indies  and  g^itlemen,  I  have  addittcmal  ques- 
tKHis,  bat  we  have  another  pan^  c^  five  pe<^^.  So  I  wouk)  like  to 
request  that  if  other  members  cf  the  committee  or  mysdf  submit 
writt«i  questions  to  you,  that  you  respond  to  than  as  rapidly  as 
possible. 

We  do  thank  each  trf"  you  for  ^lur  testimony.  It  will  be  veiy 
belfrfiil  in  our  detmninatioQ.  I  paiticularty  want  to  thank  Commis- 
sioner Yang  for  ber  eloquent  description  about  this  country.  I  wish 
I  oould  say  it  as  well.  Thanks  very  much  to  all  of  you. 

If  we  ctHild  have  the  next  panel  ctHue  up  and  make  the  transition 
as  rapidly  as  possible.  We're  happy  to  have  before  us  in  the  second 
panel  today,  Barbara  Alexander,  superintendent.  Bureau  of  Con- 
sumer Credit;  Jim  Boyle,  director  of  governmental  relations.  Con- 
sumer Federation  of  America;  Ellen  Broadman,  counsel,  govern- 
mental affairs,  Coiksumers  Union;  Henry  Schechter,  director,  Office 
of  Housing  and  Monetary  Policy  for  the  AFL-CIO;  Dugald  Gillies, 
vice  president  In  government  relations,  California  A^ociation  of 
Realtors. 

Ms.  Alexander,  would  you  like  to  start,  please? 

STATEMEPJT  OF  BARBARA  ALEXANDER.  SUPERINTENDENT. 
BUREAU  OF  CONSliaER  CREDIT.  AUGUSTA.  MAINE.  AND  THE 
AMERICAN  CONFERENCE  OF  UNIFORM  CONSlTtfER  CREDIT 
CODE  STATES:  JIM  BOYLE,  DIRECTOR  OF  GOVERNMENTAL 
RELATIONS.  CONSUMER  FEDERATION  OF  AMERICA;  ELLEN 
BROADMAN,  COUNSEL  GOVERNMENTAL  AFFAIRS.  CONSUM- 
ERS  UNION;  HENRY  SCHECHTER,  DIRECTOR  OFFICE  OF 
HOUSING  AND  MONETARY  POLICY,  AFL-CIO;  AND  DUGALD 
GILUKS,  VICE  PRESIDENT.  GOVERNMENT  RELATIONS.  AC- 
COMPANIED BY  ART  GODI,  PRESIDENT.  CALIFORNIA  ASSOCI- 
ATION OF  REALTORS 

Ms.  Alexander.  Thank  you  very  much,  Senator  Gam. 
I  am  an  attorney.  I  am  the  head  of  a  bureau  which  regulates 
1,800  creditors  who  operate  in  the  State  of  Maine,  including  super- 
vised financial  institutions,  banks,  S.  &  L.'b,  credit  unions,  as  well 
as  all  other  kinds  of  creditors,  merchants  and  so  forth.  You  will 
hear  from  me  and  other  members  of  this  panel  views  about  very 
different  aspects  of  the  bill  compared  to  the  issues  that  were 
brought  before  vou  on  the  previous  panel  by  bemking  regulators. 
I  personally  have  no  views  to  bring  you  on  whether  or  not 
interstate  banking  is  a  good  idea.  I  think  I  tend  to  a^ree  with  you 
that  it's  coming  anyway.  The  problem,  as  I  see  it,  with  S.  1720  is 
that  we  would,  perhaps,  reach  a  point  of  level  playing  field  by 
destroying  State  laws  that  apply  to  all  creditors  on  an  eaual  basis. 
The  State  of  Maine  and  the  American  Conference  of  Uniform 
Consumer  Credit  Codes  States,  which  I  represent  today,  strongly 
oppose  title  IV  and  sections  703  to  703  of  title  VII  of  this  bill.  These 
[troposals,  Senator,  would  have  the  effect  of  destroying  the  r<  ila- 
tion  of  consumer  credit  by  the  individuEiI  States.  It  preemp  iv 
State  law  which  regulates  the  cost  of  credit  and  any  Staw 
which  r^ulates  the  disclosure  of  this  cost  to  consumers.  It 
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erase  a  decade  of  work  in  many  States  to  l^islate  and  enforoe 
consumer  credit  protections  for  our  citizens. 

UNSCRUPULOUS  CREDrr  PRACTICES 

The  proposals,  I  believe,  are  wrong.  They  would  subject  consum- 
ers to  unBCrupulouB  credit  practices.  If  the  bill  passes,  we  will  see 
the  courts  clogged  with  unnecessary  litigation  trying  to  interpret 
this  bill,  and  we  will  see  a  vast  increase  in  consumer  OEmkruptcieB. 
This  is  not  a  bill  to  do  awa^  with  unnecessary  r^rulation.  It's  a  Ull 
that  would  destroy  regulation  that  creditors  do  not  like,  and  there 
is  a  difference. 

These  proposals,  when  coupled  with  efforts  to  reduce  the  effec- 
tiveness of  the  National  Legal  Services  Corporation,  muzzle  and 
destroy  the  credit  practices  work  of  the  Federal  Trade  Commission 
and  destroy  consumer  protections  in  home  mortgage  lending,  are 
evidence  of  a  growing  anticonsumer  bias  that  I  believe  must  be 
halted.  Maine  and  10  other  States  have  adopted  a  version  of  the 
UCCC.  The  code  is  a  comprehensive  approach  to  the  regulation  of 
consumer  credit.  The  purpose  of  the  code  is  to  create  that  level 
playing  field  which  you  seek  to  impose  in  the  banking  area. 

All  creditors  should  be  able  to  compete  on  an  equal  basis  under 
the  code.  We've  adopted  the  Truth  in  Lending  Act.  Three  of  our 
States  have  a  delegation  of  authority  from  the  Federtd  Reserve 
Board  to  enforce  our  own  State  law  instead  of  Federal  law  in  the 
area  of  the  Truth  in  Lending  Act.  Our  exemption  has  be^  in 
elfect,  this  del^ation,  since  1970  in  Maine.  We  were  the  first  State 
to  seek  and  obtfiin  one.  Our  integrated  enforcement  of  consumer 
credit  will  be  immeasurably  harmed  if  this  bill  passes. 

Let  me  just  tell  you  about  a  few  of  the  things  we've  done  to 
enforce  these  laws  in  Maine  recently,  things  we  would  not  be  able 
to  do  and  that  I  maintain  no  one  would  do  to  enforce  these  laws,  if 
this  bill  passes.  Last  year  we  examined  a  mortgage  banking  compa- 
ny. We  reviewed  every  contract  they  had  issued  since  coming  to 
Maine,  142;  94  of  them  contained  important  violations  of  the  Truth 
in  Lending  Act.  I'm  not  talking  now  about  so-called  technical  viola- 
tions; I'm  talking  about  the  annual  percentage  rate  was  not  dis- 
closed at  all.  The  annual  percentage  rate  for  the  finamce  charge 
was  incorrectly  disclosed  to  the  consumer.  It  resulted  in  ovei^ 
charees  which  the  bureau  ordered  reimbursed  to  consumers,  total- 
ing 386,000.  Until  our  investigation,  under  our  local  authority,  this 
creditor,  although  operating  throughout  New  England,  had  never 
been  examined  by  anybody  for  compliance  with  Federal  law. 

Also  last  year,  we  went  to  a  smi^l  merchant.  305  contracts  were 
issued  in  which  the  annual  p>ercentage  rate  was  incorrect  or  failed 
to  be  disclosed.  Again,  no  previous  examination  of  this  creditor 
until  we  visited.  We  just  recently  examined  the  local  ofBce  of  a 
nationally  known  jewelry  chain:  318  contracts  in  the  lEist  2  years; 
312  had  incorrect  annual  percentage  rates  disclosed  to  consumers. 
They  violated  Maine's  maximum  fmance  charge  law  becauae  ^le 
company  was  operating  with  a  Texas  consumer  credit  rate  chart. 
They  violated  our  credit  insurance  laws.  They  sold  credit  insurance 
to  absolutely  every  single  consumer  who  obtained  credit  from  this 
jewelry  store.  In  only  four  instances  was  the  credit  insurance  not 
imposed,  and  in  those  four  instances  a  17-year-old  minor  and  three 
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individuals  over  the  age  of  75  were  uninsurable,  under  the  group 
insurance  plan. 

All  these  violations,  all  these  reimbursements,  would  go,  in  mjr 
opinion,  undetected  and  without  remedy  if  S.  1720  is  enacted.  The 
State  would  be  without  authority  to  prevent  excessive  rates  or  even 
require  that  the  correct  rate  be  disclosed.  The  passage  of  this  bill 
would  subject  consumers  to  unfair  and  deceptive  credit  practices 
and  leave  them  with  no  abili^  to  redress  these  grievances. 

I  know  that  the  conference  has  spoken  to  you  before  in  other 
hearings,  on  the  issue  of  preempting  State  usury  ceilings.  I  do  not 
want  to  spend  a  great  deal  of  time  on  that,  but  I  want  to  spend  just 
a  minute  on  the  issue  of  whether  or  not  S.  1720  would  retain  the 
so-called  consumer  protections  in  State  law.  I  understand  that 
creditors  who  have  testified  in  favor  of  this  preemption  have  indi- 
cated to  you  that  if  the  bill  passes,  that  important  consumer  pro- 
tections in  State  laws  would  remain.  1  would  say  that  is  not  true 
for  the  following  several  reasons. 

First,  regulating  the  cost  of  credit  is  a  consumer  protection.  It  is 
a  Intimate  method  by  which  elected  officials  can  regulate  the 
area  of  consumer  credit.  Second,  there  is,  when  designing  a  con- 
sumer credit  statute,  a  trade  off  that  is  either  consciously  or  uncon- 
sciously done  by  legislators  between  the  rate  ceilings  that  are 
enacted  and  the  regulation  and  control  of  other  contract  terms  as 
the  price  for  the  higher  rate  ceilings.  Typically,  States  with  higher 
rate  ceilings  have  a  more  comprehensive  control  £uid  regulation  of 
other  abusive  contract  terms,  like  definitions  of  default,  requiring 
notices  to  consumers  when  there  is  a  default,  £md  offering  them  an 
opportunity  to  cure  that  default,  regulating  excessive  attorneys' 
fees  when  default  has  occurred,  regulating  the  method  by  which 
the  finance  chfu^e  is  calculated  as  well  as  what  the  rate  ceiling  is, 
regulating  hidden  fees  or  points  or  origination  fees  associated  with 
the  extension  of  credit. 

All  of  this  balance  and  linkage  in  many  State  laws,  particularly 
those  States  who  have  adopted  the  uniform  consumer  credit  code, 
will  be  broken.  That  deal,  that  political  tradeoff  of  which  you  are 
so  well  aware  in  the  design  of  the  financial  institutions  bill,  would 
be  ripped  apart  at  the  State  l^islative  level  by  taking  away  our 
ability  to  set  rate  ceilings  or  not  set  rate  ceilings,  as  many  States 
have  done. 

Third,  the  bill  goes  way  beyond  the  preemption  of  the  annual 
percentage  rate  or  maximum  finance  charge.  It  preempts  any  other 
cost  associated  with  the  extension  of  consumer  credit,  would  wipe 
out  those  States  which  have  deregulated  rates  but  have  retained  a 
criminal  usury  ceiling.  The  State  of  New  York's  25  percent  crimi- 
nal usury  ceiling,  New  Jersey's  30  percent  criminsd  usury  ceiling, 
the  State  of  Maine's  33  percent  exorbitant  extension  of  credit,  as 
it's  called,  ceiling  are  gone.  Loan  sharking  in  ite  criminal  sense 
would  be  incapable  of  being  regulated.  Cr^tors  will  still  have  to 
pay  attention  to  State  law,  if  this  bill  passes.  I  mean,  if  their 
argument  to  you  is  that  they  cannot  be  bothered  or  that  it  upsets 
their  interstate  operations  to  pay  attention  to  State  usury  ceilings, 
then  this  bill  will  not  solve  that  problem. 

There  are  certain  consumer  protections  that  the  bill  tries  to 
maintain  at  the  State  level,  and  those  consumer  protections  r'" 
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from  State  to  State.  They  will  have  to,  of  course,  pay  attention  to 
State  licensing  laws  and  some  State  contract  regulations.  But  you 
have  taken  away  the  ability  of  the  State  to  regulate  consumer 
credit  in  a  way  so  as  to  establish 

The  Chairman.  Mb,  Alexander,  could  I  just  ask  you  one  question 
at  this  point.  I  don't  intend  to  get  into  a  lot  of  usury  questions 
because  of  what  I  said  yeaterdajy  about  the  extensive  testimony  in 
July  that  dealt  specifically  with  this  issue.  But  without  debating 
any  of  these  points,  it  has  always  been  my  insistence  in  anv  m 
these  overrides  that  the  States  be  allowed  to  have  3  years  in  wnich 
to  say  we  don't  agree  with  you  at  all.  Without  arguing  your  specilic 
points,  whether  they're  valid  or  whether  they're  not,  at  least  on 
this  point  you've  totally  ignored  that  fact  when  you  say  you're 
taking  away  the  right  of  the  State  to  do  this  and  that. 

I  specifically  have  insisted  on  3  years,  where  it's  normally  been 
one,  because  many  legislatures  don't  meet  that  often.  They  can  do 
anything  they  want.  I  think  that  is  a  valuable  provision.  I  just 
didn't  want  it  left  unsaid,  that  any  State  can  say:  go  jump  in  the 
lake.  Congress,  Federal  Government.  They  can  reinstate  any  of  the 
things  you've  talked  about,  if  they  so  desire. 

Ms.  Alexander.  I  appreciate  that,  but  there  are  some  problems 
with  that.  I  agree  that  provision  is  in  the  bill.  There  are  some 

§roblems  with  it.  One,  you've  shifted  the  burden  to  require  the 
tate  to  reenact,  and  as  a  politician,  you  must  know  how  much 
more  difficult  it  is  in  the  face  of  any  opposition  from  any  special 
interest  to  get  legislation  passed,  as  opposed  to  try  to  defeat  any 


Second,  you  have  put  a  time  limit  on  it.  And  it  means  that  States 
who  discover  in  the  future  a  real  problem  or  an  abuse  in  the  area 
of  rates  or  ceilings  or  points  or  hidden  fees,  have  a  certain  time 
limit  in  which  to  act,  and  if  they  don't  figure  out  during  that 
period  that  they  need  to  do  it  for  this  particular  issue,  they've  lost 
that  opportunity. 

ARKANSAS   AND  THE    10-PERCENT   UMFT  PROBLEMS 

The  Chairman.  Let  me  just  ask  you  one  very  general  question.  It 
might  surprise  you,  but  I  agree  with  you  in  principle.  But  again, 
the  same  answer  to  many  of  these  questions,  you  have  to  face  the 
real  world.  I  don't  know  how  to  deal  with  an  Arkansfis  that  has  a 
10-percent  limit  in  its  constitution  and  the  people  of  Arkansas, 
their  former  Governors,  their  now  Senators,  and  everybody  is  beg- 
ging for  some  relief  It  is  consumer  protection  in  a  normal  mfU'ket. 
Absolutely.  No  doubt  about  that.  But  in  the  economic  conditionB 
we've  got  in  this  country  todav  how  do^  it  serve  the  consumer  if 
he  cannot  get  anyone  to  grant  him  a  new  loan? 

1  don't  like  an  override  at  all.  I  don't  even  like  the  idea  of  the 
Fed  sitting  back  here  dictating  to  States.  But  it's  an  extremely 
difficult  competitive  situationupeople  going  beuikru]^t,  out  of  busi- 
ness, the  possible  impact  on  FSLIC  and  FDIC.  Again,  not  getting 
back  to  all  the  July  hearings  in  the  specifics,  could  you  respond  to 
that? 

Ms.  Alexander.  I  just  hope  we're  not  passing  a  bill  that  affiocta 
every  State  in  the  Union  and  creditors  all  over  Uie  country  because 
of  the  State  of  Arkansas. 
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The  Chairman.  Not  just  the  State  of  Arkansas. 

Ms.  Alexander.  Nobody  can  ever  point  to  anybody  else.  Every 
State  in  the  Union  is  in  the  process  now  or  has  recently  made 
dreistic  changes  in  consumer  credit  interest  rate  regulation.  Many 
States,  over  10,  have  deregulated  except  for  criminal  usury  ceilings. 
Many  other  States  have  tied  their  rate  ceilings  to  national  money 
market  indexes.  Other  States  have  raised  rate  ceilings  substantial- 
ly. The  State  of  Arkansas  has  not. 

And  I'm  not  going  to  defend  what  the  State  of  Arkansas  does, 
but  that  went  to  a  referendum  and  all  the  people  in  Arkansas  had 
a  chance  to  decide  that  opinion,  and  they  all  voted  overwhelmingly 
to  retain  that  ceiling  in  their  constitution. 

I  just  question  whether  it's  right  for  Congress  to  second  guess  a 
general  election  result  in  the  State  of  Arkansas.  I  don't  want  the 
State  of  Maine's  laws  destroyed  because  some  people  in  Arkansas 
have  made  a  decision.  Let  them  live  with  that.  If  they  don't  get  any 
credit  in  Arkansas,  that's  their  problem. 

The  Chairman.  Well,  the  applause  is  cut«  and  all  of  that,  but  I 
don't  like  overrides.  You  wouldn't  even  begin  to  Eigree  with  my 
philosophy  on  getting  the  Federal  Government  out  of  people's  busi- 
ness in  the  States.  Not  one  of  you  at  that  table  would  even  ap- 
proach my  philosophy  of  getting  this  crazy,  idiotic  body  out  of 
everybody  b  hair. 

Again,  I'm  just  simply  stating  that  the  applause  is  fine,  but  I 
think  we  have  to  face  some  real  world  situations. 

Ms.  Alexander.  I  do.  And  I  think  the  States  have.  The  vast 
m^ority  of  States  have.  Senator.  That's  the  point.  The  situation  is 
changing  rapidly. 

The  Chairman.  And  if  they  want  to,  they  can  continue  to  do  so. 

Ms.  Alexander.  I  think  the  shifting  of  the  burden  to  say  for  a 
certain  time  period  that  the  State  of  Maine's  laws  are  not  effective 
will  wreak  havoc  in  our  administrative  program,  create  a  lot  of 
confusion  among  creditors  as  to  what  the  ceilings  are  or  aren't,  the 
effective  date  of  an  override 

The  Chairman.  I  can't  tell  you  how  happy  I  am  to  find  consumer 
groups  fighting  for  States'  rights.  I  hope  you  will  apply  that  philos- 
ophy to  many  other  areas  in  the  future. 

M3.  Alexander.  I'm  not  a  consumer  group,  Senator.  I'm  a  repre- 
sentative of  the  State  of  Maine.  Obviously  I  have  biases  for  State 
enforcement  programs  because  of  that  background. 

Let  me  turn,  please,  from  the  usury  issue — or  let  me  just  point 
out  that  attached  to  my  testimony  is  a  resolution  from  the  Confer- 
ence of  Consumer  Credit  Code  States  as  well  eis  a  letter  to  you  from 
the  Governor  of  the  State  of  Maine,  Joseph  P.  Brennan,  and  our 
attorney  general,  James  Tiemey,  requesting  that  you  review  and 
delete  fivm  this  bill  any  preemption  of  State  interest  rate  ceilings. 

Preemption  of  State  disclosure  laws.  Tbia  bill  contains  in  title 
Vn  a  provision  that  we  have  yet  never  seen  in  the  proposed  legisla- 
tion to  date.  It  would  not  only  preempt  the  usury  ceilings,  it  would 
preempt  our  ability  to  enforce  the  Tnith  in  Leading  Act  in  Maine. 
It  woijd  also  destroy,  in  my  opinion,  the  consumer's  right  to  si 
and  obtain  a  civil  p^ialty  to  enforce  the  Federal  law,  as  well 
destro3nng  the  State  law. 
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The  bill  can  be  read  to  preempt  many  other  things  in  Maine  and 
other  code  State's  law  beyond  the  thing  we  label  truth  in  lending. 
A  lot  of  disclosure  provisions  associated  with  State  law  would  be 
wiped  out,  not  just  the  disclosure  of  the  annual  percentage  rat«  or 
the  finance  charge,  which  would  remain  in  effect  under  tiie  FedG«<- 
al  law. 

But  our  ability  to  prevent  misleading  advertising,  our  contract 
provision  which  requires  a  notice  to  the  consumer,  "Do  not  sign 
this  agreement  before  you  read  it",  our  ability  to  regulate  uae 
terms  and  conditions  for  changing  the  terms  on  an  open-ended 
contract,  our  disclosure  requirement  for  cosigners,  our  variable 
•  rate  consumer  credit  transaction  disclosures,  the  Eibility  to  impose 
a  penalty  on  a  consumer  for  the  expiration  of  consumer  lease,  our 
ability  to  r^ulate  disclosures  on  home  solicitation  credit  sales,  our 
disclosure  provisions  having  to  do  with  the  cost  of  credit  insurance, 
and  our  notice  of  right  to  cure  default  might  all  be  read  to  be 
preempted  in  addition  to  the  Meiine  Truth  in  Lending  Act. 

If  the  bill  passes,  we  are  going  to  have  a  tremendous  void  in  the 
enforcement  of  Federal  law.  Even  if  the  Federal  banking  authori- 
ties continue  their  examinations  for  truth-in-lending,  there  are  vast 
numbers  of  creditors  who  are  not  subject  to  their  jurisdiction — 
merchants,  loan  companies,  nonbanking  creditors.  They  will  ettj(^, 
because  of  the  inability  of  the  Federal  Trade  Commission  to  make 
any  systematic  enforcement  pr(^am — they  will  enjoy  almost  com- 
plete immunity  from  examination  and  administrative  enforcement. 
The  Federal  Trade  Commission  is  absolutely  not  capable  of  han- 
dling even  the  consumer  compleiints  that  come  to  them  now.  We 
don't  even  send  consumers  from  the  State  of  Maine  to  the  Federal 
Trade  Commission  in  Boston.  Their  complaint  will  sit  in  a  file 
there  until  somebody  decides  that  the  file  is  big  enough  to  try  to 
start  an  FTC  investigation.  It  is  impossible  for  the  Federal  Trade 
Commission  to  enforce  the  Federal  Truth  in  Lending  Act.  And 
without  the  ability  of  the  States  to  act  to  enforce  these  laws  tmder 
their  own  State  law  provisions,  we  are  setting  up  a  situation  in 
which  vast  numbers  of  creditors  will  be  able  to  operate  vrith  no 
administrative  oversight. 

The  override  provision  in  this  bill  for  the  truth  in  lending  is  a 
sham.  No  provision  has  been  made  for  the  States  who  have  already 
adopted  the  Simplification  Act  in  their  own  State  law.  The  code 
States  adopt  the  Truth  in  Lending  Act  by  reference.  Changes  in 
Federal  law  are  automatically  reflected  in  State  law. 

The  State  of  Maine  adoptcn  the  IVuth  in  Lending  Simplification 
Act  last  session.  We  have  already  submitted  our  application  to 
continue  our  exemption  with  the  Federal  Reserve  Board.  All  of 
that  would  be  wiped  out  if  this  bill  passes. 

In  addition,  it  would  be  possible  for  a  State  to  enact  a  radicallv 
different  Truth  in  Lending  Act  in  overriding  this  bill  or  abolish 
credit  disclosures  edtogether.  The  Federal  ^serve  Board  is  left 
with  no  role  in  reviewing  the  substance  of  a  State  override.  They 
would  just  be  making  sure  that  the  procedures  have  been  followed 
correctly.  So  creditors  could  end  up  with  State  laws  that  are  even 
more  radically  different  than  they  are  today. 

Iliere's  gooid  reason  to  be  sympathetic  with  creditors  who  have 
found  that  because  some  States  have  the  old  truth  in  lending  law 
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on  their  books  and  because  the  current  Simplification  Act  requires 
a  aegre^ted  Federal  disclosure,  that  they  re  ending  up  with  a 
disclosure  form  that  is  longer  than  they  even  had  before.  And  I 
don't  think  that's  a  good  result,  and  I  think  something  should  be 
done  about  that.  And  I  would  be  happy  to  talk  about  options  to  this 
bill  to  solve  that  problem. 

But  this  bill  does  not  solve  that  problem.  It  goes  way  beyond  that 
and  destroys  laws  that  are  similar  to  the  Federal  law,  not  those 
that  are  different. 

Section  705  of  the  bill  repeals  the  civil  liability  provision  of  the 
Truth  in  Lending  Act.  For  all  intents  and  purposes,  now  a  consum- 
er could  sue  only  if  they  proved  "substantial  noncompliance",  a 
very  vague  term — deliberately,  I'm  sure,  not  defined.  There's  a 
whole  bunch  of  factors  listed  in  the  bill.  These  factors  are  buzz- 
words for  courts  and  attorneys,  especially  defense  attorneys,  and  to 
make  these  kinds  of  findings  would  subject  a  consumer  to  hurdles 
that  would  be  almost  impossible  to  overcome.  I  believe  we  would 
see  few,  if  any,  reimbursements  for  actual  violations  with  this 
amendment  to  the  civil  liability  provision. 

We  think  the  bill  has  some  damaging  proposals  in  it.  Clearly  it 
would  have  an  adverse  effect  on  our  program  in  the  State  of  Maine 
and  in  the  10  other  States  that  have  adopted  the  Uniform  Consum- 
er Credit  Code. 

We  urge  you  to  delete  title  IV  from  the  bill  and  to  consider 
alternative  methods  of  achieving  some  sort  of  uniformity  in  the 
truth  in  lending  disclosure  area  as  represented  by  title  VU  in  the 
bill. 

Thank  you  very  much. 

[The  complete  statement  follows:] 
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or  BMBAU  lETS  11 


SutH  atroaclT  oppo**  Title  TI  uul  Sactlma  703  to  707  of  Tltla  VII  ef  $.  IIZD, 
"n*  FlnaoclAl  Inatltatliia*  lucructwlnt  ami  SkvIcu  let  of  1981."     Ihas*  ^oposali 
■dbU  ten  tb*  ({I«t  ol  datroTtag  cb*  ragolatloB  of  couour  eridlc  kT  tb*  lodlTl- 

Uv  ulilcb  rapilatM  cb*  J  l»clo»iir€  of  tbla  coat  of  cradft  to  cmaiBfCa.     Ibl*  wUl 

t  tbali  cltlm*.     Tbaaa  ^opoaala  u*  irraBf,  thqi  vouU  aufajaet  conaiava 
a  bill  paaaaa,  »•  will  aaa  tha  coirta  clonal 


bKikruptclai-     Thla  !■  Dot  . 


tba  Lacal  Sacvlcas  Corpcratlsn,  aaii 


Jo  m—j  Hicb  !> 


caaaatT  tatulattga;  cbU  bill 
ctadltoia  do  not  Ilka,  bat  tbac 

suplad  vltb  afforta  to  makB 
da  Co^laatoo,  and  daacray  cea- 


Coda.     Thaa< 


Is  atataa  hava  adoptid  a  Tacafon  of  cb*  DDlCorm  ConaiBK  Cradle 
itaa  iDcli^a:     Colorado,  Idaho,   Indlaaa,  Ion,  boau,  OUbIbm, 
South  Carolina,  Utah,  Hlacoaala,  VrDalsg.     Tba  Coda  la  a  eoagcAvaln  apfcoaeh  to 
ttw  taialatlon  of  coiiaia«  ciadlt.     It  contalna  latorat  cata  calllDga,  eafolatlaa  of 
coatcact  t«M  and  dlaclosura  Taqnlraanta.     Tba  purpoaa  of  tba  Coda  1*  ta  aaubllab 
a  laral  plarlDg  flald  la  vhlch  all  cradltora  can  covpata  on  an  aqual  baala.     Ibac  Coda 
Sutaa  ban  adopcad  tba  ITutfa  la  UDdln*  Act  aul  chraa.  Maloa,  '*'->■'■"  lad  UrialBt, 
ban  an  ciaaiiilin  from  tba  Padaral  laawa  loard  (HsauaBt  to  Sactlnn  123  et  tba  Tadatal 
Tcatb  Is  Londlns  Act.     Tuo  othar  autaa — Haaaaeliiiaatta  aad  Conaaetleut— alas  hava  as 
■la^tled.     Tbla  axa^tlen  ba*  baan  In  atfact  alsca  1970  In  Iklna.     Our  iDtagcalad 
aofoTciBaot  of  cooaiBac  ciadlt  will  ba  l^uaautablT  baiaad  abould  tha  ctadltoT  co^ai- 
alET  auccaadad  la  Kaalaj  botb  tba  atata'a  abllltr  to  [a|ulata  lataraat  ralaa  and 
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tbar  chutw  In  coanair  exadlt  eoBizaeW  u  pisposad  bT  Tltla  TI  ud  our  poni  t 
nforc*  cradle  dlKlsnira  Un  u  icopsHd  Is  TiU*  ni  oi  S.  1710. 

Ifct  of  S.   1720 


truetliB  af  nat*  (nf ere  ■mac  •ntluctcyi 

(1)     DiKlni  ■  1980  omlutloB  of  ■  BBTtiag*  buUng  cimiHaT,   ctaa  Bisuu  it- 
vl«Hd  1*2  cuncraet*  ud  dlKovwad  M  <noUtlin«  af  eh*  Truch  In  Laodlag 

dlKloHd  It  all,  and  M  laacaseaa  Is  ■Ueh  tb*  *n  sr  flsutca  ebnt*  ■•• 
lacsnactlr  dUcloaad.     Ihaaa  TlelatlOB*  raaultad  In  OTarcharaaa,  which 
tha  lucaao  erdirad  to  ba  [alabanad  cs  cba  cgnnaari,   totaling  M6.000. 
Oicll  avr  Imaatlgatlo).  thla  cEalltic,  alcbaii(h  oparatlog  cbraugboue  >)•> 
coarllanaa  itltb  Fadval  Uv  by  Fadaral 
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Coda  ud  TIL  rsla  tblt  raquliM  vslmurT  ■lacllos  ot  aadlt  Inanranca 
■■  ■  iKK^qulalt*  to  acliidliia  cbls  cciac  ttim  Cb*  API.     BiE*pt  iD  foor 


VKi  UDlDiurabla  undai  tba  gcoar  Inanranca  plan.     Ul  of  thaae  rlelatlooa 
wuld  go  uodecaccad  aod  wlcbout  caaadj  If  S.   1710  1*  awccad. 

llwivU  S.  1720  b*  aa*ei*d,  th*  ataca  maid  ba  vlcbouC  authorlCT  to  pcaraac  tbaaa 
amaaalva  cat**  or  ■mi  Tafulio  that  tba  cnrcact  rata  ba  dlacloMd  CO  tba  canmaa:. 

and  Jacapttva  eraltl  practlcaa  and  Isave  chaa.   tn  «»[  cuti.  alth  no  abtlltT  Co  ce- 

Coaafira  do  ost  haT*  cba  knowladta  of  cba  Un  or  cba  Hthaaailcal  ablllc|F  id  dacaralB 
it  cba  cradlt  coata  aia  latal  ot  corractlT  dlacloaad. 

PraMptlon  of  Conau—  Cradtt  Ue«  Calllaia  and  Och»  Charaaa 

ncla  V  of  S.  1720  HDuld  jcaaapc  my  ataca  In  Chal  tagulaCaa  coaaiaac  cradll 

IncacaaC  rataa.   Including  lava  that  raatilcc  or  llalt  an;  ocbK  cbacgM  aaaeclacad 

vlth  cooaiaar  eradlt.     Iras  cha  ablllCT  Co  daflna  eactals  aahacblcanc  chargaa  aa  a 

crlalAal  offaaaa  t»uld  ba  oirarturDad  br  cbaaa  propoaal*.     tkny  ataCaa  cbac  hara  da- 

loai  ahBiUag  (251  tn  Mw  Tork  and  lOX  In  Haw  Jsaar).  boc  am  cbaaa  wuld  ba  vlrad 
one  by  S.  1710.  to  addlcloa  Co  ooarCunlas  cba  daclaloa  by  acata  latlalacuaa  coB- 
canlag  lailaa  laca  calllata,  chla  bill  <noU  ^aranc  a  acaCa  ftoa  tagalatlac  ocbar 
faaa  a^  cluigaa  aaaoclaced  with  cba  axtanaloD  ot  coaauBK  ccadlc,  for  an^la,  a 
taqotiaiianc  chat  cloalng  coata  Is  a  rail  aataca  cranaactlon  ba  "raaaooabla":  lialu- 
Closa  Ds  laca  faaa  and  dallaqiuncy  chargaa  wbaa  iha  coaaiBac  la  lata  ta  ahtag  an 
tnacallamc  payiaanc;   faaa  cbac  aca  lapoaad  ij  a  cladlcoc  Co  blda  cba  tlua  ceac  of 
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ati±t  ■och  u  folati,  orlgliuclsn  f*u,  "dociaauiT  f*u"  «  mbj  ottm  CTpa  of  ar- 

fTcaC  ebu-tai  pca^jrHic  pxnaltlui  datuUC  chngw;  and  etaugas  lapoaad  na  ciadll 

card  accsiBCt,  aucli  a*  aomial  I**«,  crtoaaellaa  faa*  or  hIhImiii  ■oacU]'  (luanea  cbara**. 

cradltcir*  allaia  that  atataa  ara  not  capabla  of  actinc  atrUtlr  In  tbla  lolatlla  Intacaat 
rata  anrlroiBait .     It  la  trua  that  pra^^ttloa  by  tha  fad^al  goTtniBiat  vlth  eba  anb- 
■Ututlm  at  ao  racnlatoTT  uraralght  vould  he  ■  nlit  "lolsCloii."    Hanrm:,  all  auta* 
ara  In  tha  procaaa  of  or  bara  laceDtlr  leriumd  and  actd  afflrmatlTclr  irlth  laapact 
CO  comiMBT  cradlt  IntKaat  lata  calllnga.     Aa  t«  toav,  aanr  atataa  Oaw  Tork,  Haw 
J«aay.  Ullnala,  Dalaiore,  Uliona,  >•■  Hi) Co,  iKth  Dakota,  tor  alBpla)  baia 

■orawica  of    fadaral  Boaaurj  poller   (Uaaka,   Orafon,   loich  Cuoll»,    fat    OBiila). 
□thar  atacaa  (Hlth  hlgbar  rata  ealllnM  to  h<«la  vlth)  hav*  aada  Kca  Kdut  ehaogas 

br  cradltoTa.     Tha  atataa  ara  raapoodlng  to  tha  lacradlhla  chaagaa  af  our  acoooar  of 
tha  laat  -aavval  raara.     Thaaa  chaagaa  aar  aot  b«  aa  raapoaalva  aa  ctadltora  H04U 
Ilka  tha  to  bai  honarK,  thar  ara  daclalsna  hr  alactad  offlciala  whoaa  ahUltr  to 

by  CongTaaa, 

■ot  only  ara  Iha  alitea  mpaodliig,  but  tbara  la  giovlag  avidKca  thaE  auggaal* 
chat   tha  problKa  olth  laapsct   to   the.  glaDCliig  of  cunawK  cradle   In  thia  country  hara 
Ilttla  CO  do  vlth  Che  uaury  llaita  utabllihad  by  Che  wloua  atacaa.     Accocdlng  Co 
flgsraa  gachsed  by  tha  Fadaral  taacr**  Board  csncKnliig  coaaiBK  iJutallaaDC  credit 

about  ID  annual  [ace  of  71-81.     Ihla  •bnU  ba  soaMced  to  a  rate  el  ctosth  in  1980 
that  waa  laaa  than  Lt  foi  tha  anclre  yaai.     Claacly,  an  acoDoay  that  can  produce  928  - 
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CO  auca  npilMcian.     Hhll*  (li«a  hi*  bun  ■  ■■«»  darcautan  In  tha  aaCoBsbUa  aod 
baualiil  aactsca  of  ouc  acsaoaj  In  particular,   tba  daciaa^a  la  baoalng  nr  utoasblla 

cha  autaa.     Tba  atlaordliiKllT  blgh  Istaraat  ticaa  chargad  loc  uadlc  haa  curaad 
IMBpla  aiwy  titm  tbaaa  ■>]«:  purchaaea.     Iha  lacaat  dau  on  □■■  booalDi  csnatriKCloa 
abon  dafaulta  ud  foraeloauraa         (Towlai  rapUlr.     Thaa*  daielopBiata  at*  sccBttiat 
la  aplca  ol  tha  tadaral  pret^tloB  af  ■ortgaga  laodlng  ealllaga  In  1980. 

AiBthar  aaJoT  raaaOB  iifar  cbaa*  bllla  ara  umrtaa  or  uoBacaaaarT  IncLwla  tba  im- 

callT  ban  a  meck  ol  acatc  coocira.     Ts  labal  tbaaa  bUla  'darttulatloB*'  la  a  KTth. 
Tbaaa  bllla  Inavt  tha  fadval  gararvant  Into  an  aca*  In  whlcb  blaeocleallT  t(  b*« 
Doi  baan  ptaaaat.     la  addltloB,  tha  laatltutlonal  iBplleatloaa  sf  tbaaa  bllla  tava 
BaoarallT  baa  Hiiaiad.     It  tba  atata'a  abUltT  to  tagulata  esnauHC  cradlt  latKaac 
rataa  ia  daatrorad,   icala  aaloteaaat  la  ochK  araaa  vlll  diop  aa  wall.     Csaaowa  abo 
aufCar  (roa  bl(h  raiaa  aid  anacropuloua  eradtior  praetlea*  will  11x4  Ittcla  aaarty  or 
ability  to  aolia  tbali  pcobla  at  tba  auta  lialli  o(  gaTamnt.     Tba  public  will  cm 
Co  COBItaaa  la  sudar  Co  eorraec  abnaai  aed  t  pradlet  that  wa  will  aTaBtuallr  aaa  a 
growth  la  fadatal  butaauciacf  aa  a  raault  of  tba  paaaaga  o[  tba  ao-callad  dacatnlaclsB 
btlla.     tc  will  ba  ancraordlaarlly  difficult  tot  Coogiaaa  to  laalat  crlaa  for  aaaUcaoca 

Itaalf   la  cha  aouiea  of  tha  lav  which  baa  aubjaetad  thaa  Co  thla  abua*. 

Ccadltora  oftaa  portiay  acata  ceoaiaar  cradle  law*  aa  I  jtmila  that  tbair  w«ava 
tfaconth  at  thatr  paetl.  Sowr*;,  tha  juagla  la  oftaa  a  caflactloD  of  tba  ciadttsr'a 
OWD  lobbrlni  affoTta  ac  ataca  laalalatoraa  CO  aatabllata  prafaraatlal  ti 
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e  nCCC  la  Moy  lUtii  wr*  cradllora  ctuaaalvu  who  rajaecid 
Che  principle*  of  the  DCCC  initntt  to:      (1)  unltoraly  ragulACe  ill  eradltor*  Hltli  tb* 
nt  Mrkec  (agBacttlmi  by  geugctplit  at  Inccwe  l«kl  of 
li*  tt«c  chK<  ■!■  craia-offi  batvMn  Ugli  rates  and 
iDaa;  ud  (3)  eraate  a  ragulalocT  •nclty  Hhlcb  Is 
t  br  all  cradltoTS  imdai  cbe  saBS  groond  lulas,  aa 
aducaclim  proirami  and  atlHilata  cdb*ib*[  ancsM* 
ol  tba  caiiagBK  credit  proeaaa.     Ttaa  kind  o(  onUsnltT  vtalch  la  needed  1*  ^bodied 
1b  thaa*  pTlnctplaa. 


□clferoui  ai 


capable  of  o*«aaelnc  e 
■all  aa  able  to  conduct  c 


When  It  iDltsd  the  ccadltor's  peckatbook  Ca  aegBSDI  tba  arkit  aait  prsviet  free 
c  asp  at  It  Ion.   iteta's  rltbta  na  tbalr  tellrlni  UT-     H™  cbat  thaa*  •»■  loHvUiiali 
anj  orgoilzatlnn*  aaoae  >  different  and  wee  c<»patltl«a  flnucUl  ■nTlraOBBt,  tbar 
CMe  to  Concresa  for  "quick  relief."     S.  1720  la  Cbe  vrong  anavK  to  the  HEong  qaaatlii 
tibs  c*n  bonestlT  say  that  m  need  higher  tacaa  lapaaad  on  coaaiBiri  today?     What  we 

•scats,  not  a  piofraB  deal^oad  to  force  the  codbuhk  Into  an  arKBore  deep*  obliga- 
tion CO  Mtlafy  debt  series  iiblch  prirenli  the  chinaillng  of  our  econoalc  [eaauEcaa 
Into  the  purchase  of  actual  gooda  end  svTlcse. 

Pre^mclon  at  State  Blatloaura  lain 
S.   1710  goea  beyond  prerloua  laalalatlva  ptopoaals  In  tba  consiaK  credit  field 
by  prapoetng,   In  Title  VII.  the  pcenptlon  of  sny  state  consiaer  credit  dUcIocure 
leu,  es  Ksll  se  changes  In  tba  Failsel  nuth  In  Laodlilg  Act  irhlcb  irill  deatroy  the 
aiiBM  'a  rl(hl  CD  sue  and  obtain  a  clill  penalty  f«c  vlolatlona  of  the  redecal  tct. 

In  addlelAn  Co  propoalng  the  praaaption  of  any  acaca  lav  labeled  a  Truth  In 
Lending  Act,  Fair  Cradle  bUlIng  let  aad  Coaaiaer  Laaalng  Act.  the  broad  language  of 
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■tiia  cniijisr  ct«dit  In*.     Id  Main*  chl*  InclalM  etw  foUoirlng  fcay  ragul'iorT 
■otbnlcr  ud  dlKlotuTHi 

— Tha  ablllcr  to  cigulit*  ud  pravant  ■lalaadlng  idTactlatiig  of  ctadlt  taraa; 

— Tha  laqulriaaDt  of  tba  VCCC  thic  avarr  coDtract  cosula  a  Koclca  to  ConaiBa; 
("m  not  Sign  cbla  AgracHut  iafora  lou  laad  It;  Tou  hiva  a  Rlaht  to  ■ 

—RaEUlcalloa  ol  aaalgDMat  or  ch«  cooauMi'a  concract  Co  anothai  part;; 

— Tha  aDCbDctty  ca  caqulra  a  ootlc*  of  aay  cbanga  ta  ears*  at  opaD-aDd  ctadlt 

IntsiaiC  rata*  oa  curtaac  anil  unpaU  balancaai 
— (aqalrauaca  ralatlng  lo  cacalpta;   ataciMBEa  of  aceoiata;  avUanca  oC 

— DladoaiEaa  raqnlrad  (or  varlabla  rata  eoBamaE  cradlt  craDaactlana,   iKlud- 
lag  aotlfaa  prior  Co  rata  Inciaaaaa  1b  idjuatabla  »ta  ■aTt|a|«*; 

— taatclcclooa  co  liability  upon  aspiration  of  a  conauBK  laaaa.  aucb  aa  tha 
prciTlaloo  of  tba  DCCC  ichlch  Ifalta  aucb  tlabllltr  to  no  aoTa  cban  an  tlMaa 
tha  ragular  aonthlr  paTBaat; 


-^Dlaeloaura  prorlalaaa  ralattng  ta  tha  eoac  of  cr 
— iotlea  df  right  to  coca  datanlt  raiiulrad  prior  t 


hara  adoptad  tha  Truth  In  Landing  let  b]>  rafarmca.     tha  raiult  innild  b 
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tin  BforciHDE  actlan  ^kkh  of  tbc  InibUicr  of  t^  F^irkl  Tradt 
■onltar  tbaU  iccItICIm. 

cs^lT  with  auc*  Tcwb  to  Uadlng  Um  vhlcb  hm  imc  1t«B  'al^lUlM'  In  •ccartMca 
■1th  cba  19ao  ■■mlBMH  Co  chi  F^sal  Ace,  ilw  pcspaaala  o(  S.  1710  «•  aet  cb* 
imsC.      Tti«a   1<  carCalAlT  ao  cauoo   Co   prao^t   auta  diacloava  laaa  ttiat   IT* 
'slBUar"  CO  tb*  Fadwal  let.     Tbsa  aar  larr  asU  b*  a  im«I  foe  Coapaaa  Co  aaflora 
nr*  CO  Bcoa-aia  cstals  aUEaa  cs  talii*  tbalr  dlacloawa  raqolriMaca  Is  llaa  altk 
Cb*  il^lUlad  lsd«al  dlacloawaa.     Bovrv,  cba  acacaa  chac  taava  aada  aacb  chu|« 
■^  ^B  are  noc  ctia  una*  of  thla  problia  aboaU  aoc  ba  paalUad. 

The  orffrrUa  pccnrlaioa  1a  Sactloa  704  la  a  ataaa.     Vo  pcorlaloii  la  aada  for  cboaa 
atataa  iifaa  1ia*a  airaadj  cbauiaa  tball  TIL  ice  to  eoatoTa  CO  TIL  StaplUlcatloa;  oiK 
racant  atatucorj  ——<»—>■■  adojftCad  In  Malna  mtild  ba  vlpad  ouC.     Our  pandlni  appll- 
cacloi  foe  aa  atvalaa  at  our  n^cloa  muld  ba  a  onlllCT.     Tha  lEovlalon  chat 
laqulraa  a  oaa-raar  dalar  In  tba  affacCtTa  d«ta  at  a  atata  awcUa  aanld  urack  bavse 
la  oat  •DforeaaiBt  progcaa  in  Eataa  of  acaca  pMaomal  axtanfaaata  aad  CTadlcsr 

dlffaraac  TIL  Ace  ol  aiact  a  lav  eo  abollab  ciadlc  dlacloasaa  altotathK.     DBdac 
Eba  prapoaad  lantuaga  of  Saccloo  70*(b)(*).  cba  ladaral  laaacia  Board  wuU  hava  no 
rala  la  TaTlawlng  Cba  autacanca  of  ctie  acaca  nantda  accloa.     TU*  appcoacb  aay.   In 
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S.  1710  hUI  »hi  dutror  cha  coiidjiMr  >•  iblUcr  Co  ■afore*  tboaa  ainKta  of 
tha  Truth  la  Lading  let  that  ara  potntUllT  ■•If-anf  ore  lug,  auch  aa  tha  bluk  dla- 
cloauca  atacasit.     Saetjon  705  aff«ctl»alT  tapaala  Cha  clvU  llabUltT  proTlalim  of 
Iba  TIL  Act.     Tha  bill  icaaaa  tha  cmrant  privata  lUbc  o(  action  (iilntM  panalc^  of 
3100;  — -'~r-  of  $1,000)   foe  ilolatloa  and  lubatlCuCaa  a  pmaltj  of  "actual  daaagaa" 

oflkly  ba  iMpotti  for  "aubatantlal  noocoHpllaiica"  Caa  ladafljiad  and  «a(na  t^rm)  and 
ratutraa  tha  couct  to  conaUar     ■  nrlaty  of  factora  In  dacaralnlog  tba  llabUltrt 
'tba  aaounc  of  anr  acCual  daaagaa  wardad,   cba  (ta^naneT  ami  psalacanca  of  tatloraa 
of  caapllaaca  by  th*  ciadlcoc,  cha  taaeurca*  of  tha  eradlcor,  tha  niaibac  of  paraoiu 

laa  latmcloDal."     Tba  factora  ara  bucmcuda  tor  dafnaa  laayva  asd  tha  court  ml 
cba  aecual  raault  weuU  ba  tbac  tav  eoaauuca  would  ba  ralAuraad  for  tba  fallura  to 
corracclT  dUcloaa  tha  coat  of  cradlt. 

Tha  bUl  elailf  laa  abac  wa  alra^T  lapllelc  In  tha  Caah  Dlacoimc  Act  (Public  La« 
>7~2S,  affasCtv*  JolT  17.  IMI)  wbleh  aaandal  cha  TIU  to  riKna  tha  n  caUlat  on 
caah  diacoiata  offacad  In  tin  of  ccadlt  oard  aataa  by  marehuic*.     Saclian  7IH<d)  s( 
S.  1720  aauld  apaelf leallT  praaapt  aar  acata  law  wbleh  would  caqulra  tba  caah  dlaeouit 
CO  ba  iDclulad  U  tha  ulculatloa  of  tha  allombla  aailma  lloanca  cbacta.     HaKhaata 

Tha  anra  coat  to  cladlt  cuatnara  la  daflnad  br  (ha  Ikloa  Coda  (a  a  "flnanca  charta." 
Thta  claaale  aathad  of  chai|liig  lotaraat  known  aa  tha  "tlaa-prlca  dlffaEiDtlal"  la  uaw 
uoraaulatad  iy  Italaa  lav.     A  [ecant  auTTar  of  tumltuta  daalara  lo  Maw  Toik  Cltl>  found 

CoBlctea  to  dalata  Tlcla  H  and  Sactlooi  703-707  fcoa  cha  bUl. 
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October  2.  1981 


Senator  Jake  Gam 

Chairi;i£n,   Coninittee  on  Banking, 

Housing  and  Urban  Affairs 
U.S.   Senate 
"BKirtngttJT,  D.C.     M510 

RE:      Federal   Preeivtion  of  State  Consuoer  Credit  Laws 

Dear  Senator  Gam: 

I  am. writing  to  express  niy  opposition  to  proposed  1egi5lation  that  seeks 
to  preempt  the  ability  of  the  states  to  regulate  consumer  credit 
interest  rates  and  contract  teras.     Legislation  of  particular  concern 
includes  S.   1406,  H.R.  ZSOl  and  H.H.   3172.     Any  action  by  Congress  to 
preenpt  state  consunar  credit  rate  ceilings  is  both  unwise  and  unnecessary. 
I  urge  to  you  reject  these  or  sinilar  Ijflls  wlien  they  corns  before  your 
Cornai  ttee . 

The  regulation  of  consumer  cradit  rates  and  contract  terms  to  assure 
reesoasble  consureer  protection  has  historically  been  a  matter  of  stats 
concern.      States  have  made  careful    policy  decisions  which  could  be  destroyed 
by  unnecessary  Congressional    action,  particularly  in  those  states  Mhich 
have  linked  corsuiner  protections  to   the  rate  allowed  to  be  charged  by 
creditors.      In  addition,  the  states  would  lose  their  ability  to  prevent 
the  operation  of  unscrupulous  creditors  and  criminal   loan  sharking 
activities.     Consuniers  would  be  left  at  the  mercy  of  hidden  costs  and 
charges  which,   in  the  current  inflationary  economy,  have  the  potential  of 
greatly  increasing  defaults  and  bankruptcies. 

All   states  are  reviewing  their  consumer  credit  interest  rate  structure. 
Several  states  have  chosen  to  deregulate  interest  rates.     Others  have 
Chosen   Co  r,ake  more  n:odest  changes.      Uhatever  the  state's  decision  may 
be,   it   is  a  decision  nade  at  the  state  level   by  popularly  elected  officials. 
Congvess  should  give  these  [decisions  great  deference,  particularly  in 
this  era  of  increased  interest  in  federalism  and  the  proper  alignment  df 
federai-st'ate  functions. 

Ihs  enactment  of  these  bills,  particularly  the  sweeping  language  of  S.   1406, 
iiiould  nafce  it  impossible  for  consumers   to  shop  for  credit,  assuming  that 
a  con;petitive  market  existed  in  which  such  shopping  is  possible.     The 
.'laine  Consumer  Credit  Code  is  a  carefully  constructed  and  comprehensive 
regulatory  scheme  designed  to  assure  a  reasonable  supply  of  credit 

pro'ectior 
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Consrass  has  already  )nterveii°rt  in  the  state's  regulation  of  consuner 
credit  In  the  Oeposftory  Institutions  Deregulation  and  Monetary  Control 
Act  of  1380.  Th^  State  of  Haino  has  already  nwrHdilen  the  presraptions 
eontiinod  in  that  Act  ainilicable  to  consumtr  eruUit  transactions.  The 
enact';?nt  of  further  prt;iiiptio;i  would  only  increasr^  the  burden  on  Maine 
and  oiher  states  who  have  overridden  the  Deregulation  Act. 

With  over  S312  billion  in  outstanding  consuner  credit  (excluding  nortgages), 
the  ecoroaic  iepact  of  this  total   Interest  rate  preemption  could  M 
stagcering.     Every  1!'.  inci-ease  in  average  InterccC  rates  Mtuld  add 
S3  billion  annually  to  considers'    loan  payments.     Thus,  a  St  Jinp  In 
average  rates  tiould  force  already  over-extended  borrowers   to  pay  SlS 
bllllcn  extra  each  year,   fueling  Inflation  and  creating  thousands  of 
additional  bankruptcies.      In  an  era  in  which  we  seek  to  Increase  Investment 
in  business  opportunities  and  capital  equipment,  to  channel  these  billions 
to  the  satisfaction  of  debt  service  alone  will   prevent  the  redirection  of 
funds  to  Jobs  and  economic  development.     Uhilc  creditors  argue  that  the 
dere;ulat1on  of  interest  rates  is  necessary  to  expand  the  availability  of 
credit,  the  fact  retwins  that  consuner  credit  has  expanded  more  rapidly 
In  1331  than  in  the  five  months  preceding  the  imposition  of  Cretfit 
Controls  by  the  President  in  1980.     Clearly,  the  state  regulation  of 
rate  ceilings  has  tittle  to  do  tilth  the  growth  of  consimer  credit. 

Further,  federal   preemption,   freeing  lenders  to  impose  even  higher 
Interes'  rates  on  overburdened  consumers,  is  hardly  consistent  with  th» 
goal,  uhich  I  hope  we  ait   share,  of  bringing  interest  rates  down  to 
realistic  levels. 

I  urge  you  to  oppose  federal  interference  in  state  policy  decisions 
concerning  consuner  credit  interest  rates. 

Sincerely, 


JEB/sc 

CC:     KUne  Congressional  Delegation 
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araormbla  Jaka  San 

Cholmui,   Co^BlctBB  on  fianklng,   Houalng 

and  Urban  Affairs 
Dal tad  Scacaa  Saoata 
HaahiiiECoa,   D.C.    ZOSIO 

Dear  Sanacar  Garn, 

I   appraclata  tha  opportuDltT  Co  flraaant  vy  viava  to   chim  Co^alctaa 
IQ  regard  Co  a  bill.  S.  U06,   cha  "Cradle  Darafulacloo  tad  Availablllcy 
AM  of  1981,"  Hhieh  la  paadlni  bafora  you.     I  atrangly  oppoaa  S.   1406  on 
a  miabar  of  grounds.^/     Tha  bill  conaCicuEaa  an  mararranCid  IntnulDn  Into 
an  araa  of  aCaCa  lovaralgnty.      Thar  la  no  naad  Ear  a  awaaplog  iiraanptlon 
□C  itaca  lava  vhlch  ragulata  cooauaar  cradle.     Furtbar.  loaa  of  tha  broad 
statutory  languaga  eoncaiaad  In  S.   1A06  ballaa  tha  Halting  intarpratatlona 
adaaocad  In  tba  ■acilon-by-aacdon  analyala  appanded  to  tha  bill. 

It  Is  ironic  that  laglalatlon  of   thla  typa  could  lacalva  sarloua   coB- 
sldaratlon  at  tha  aiaa  tlaa  that  the  national  AdmlnlatratlonpToclolaa  tha 
birth  of  a  "Hen . 7adarallra. "    Consuaar  credit  traditionally  haa  b«an  a  nsttar 
of  state  cDocani.      Although  Congress  has  anactad  aueb  consuaar  cradle  laglslstion 
dUElag  the  past  flfcaan  yaarsi   Chase  atacucaa  have  nerer  purported  Co  praaapt 
state  ISHB  Hbich  raguleca  Che  Incereat   rati   to  be  charged  to  tha  borrower 
or  substantive  contractual  tervs.      The  Depository  Institutions  Deregulation 
and  Stonetary  Caatrol  Act  of  L9S0,  P.L.    96-221,   represented  s  departure  from 
this  cradltloD  Co  soaa  axtenc.     Hovavsr,  S.  1U)6  muld . [iroeaad  Bueh  farther 
cbao  cha  Dapoatciory  lostlcutlons  Dersgulactoa  Acc  (DIDA)    In  aubstlcucing 
federal  nandata  for  state  regulation. 

U     Hy  opposition  extaods  to  S.   963,  vhlch  would  also  prseapt  state  usury 
ceilings.     HoHavir,  under  5.  963  Cha  prasapclon  of  usury  cslllngs  would 
expire  on  April   1,    1983.      Sy  concrast,   Che  provisions  of  S.   1A06 
pensenently  prianpt   scaca  lav.      Uhlla  S.   963  rapreseoca  tha  lesser 
of  tvD  ivlls.  00  federal  praaapclon  oC  consuasr  credit  usury  ceilings 
can  ba  Jusclflad. 
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Haloe  im  oiu  of  clcvaD  statai  wblch  bu  adopcad  a  vac 
ConauHr  Cradle  Coda  (UCCC).  Tha  phlloaophy  of  Cha  UCCC  h 
cmpatlcloD  Id  cha  h::fti11[  marltecplac*  and  t 
ChlOUgh  latuLaClOB  af  qancractual  cacoi  aitd 
Iloiu.      Uodar    the  .Isine  Consumer  Cradle  Cod 


1  cradle  (ranaacclona  uaca 


ihe  lUlDa  Coda  la  Hay  IMl.      Ttwr 
iiipc  HalB*  lav.      Bowavar,  TleLc  II 
davaacaelng  Ispacc  upon  Haiaa'a  cagulaclon  of  Co 


Eaaanclally.  S.   1406  wuld  aullify  all  pcovli 


oEhar 


nlei   vtalch  vary  vteh 
cetrage  laca  of  181. 
ing  bualoaaa  cradlt  ccaoi 


Tic  la  I  o 
adlc. 

looa  of  cha  Hi 

c  Cha  anClra 


>  masnaT  of  caleulaclna 
I  cars  "covarad  cbartai" 
1  S32<a)  (1)  (A).  Tbarafora. 
:ha  Kalna  Coda  which  laqulra 


baa  baan  daCload  htoadir  La  th«  bill. 

S   1406  vDuld  probably  Tiulllfy  choie  pactiona 

chat  inccrast  ba  calculated  according  to  Cha  aeluaclal  iMtbod,  which  piohj 

charting  incecesC  on  Incacaat,  and  uhleh  pravanc  charging  Incaraat  on  ccai 

card  fucchaBcs  uaclL  cha?  aca  oot  paid  (or  ac  laaat  25  daya  afcar  cha  avl 

of  cha  bllUoi  cyela. 


It  alio  appaara  chat  S.  Ii06  i 
of  Cha  Malaa  Coda  which  ara  not  noi 
llolca  cha  uaa  of  Intaraac  catei  ii 

tha  InteresF  THca  on  loan  balancas 
CO  SI.  Asothar  aactloo  of  che  Codi 
of  eartaln  loaaa 


of  c 


reflac 


ra  wockad  wall  and. 
iHtb  of  »alDe   cred 


Id  praaapc  two  ilinif leant  provialona 

Insd  in  the  UCCC   tha  Kalna  Coda 

xceia  of  181  Co  a  duration  of  36  iBDDCha; 

laics  tha  anouDt  by  which  tlia  lotaceic 
d  upea  refinancing  of  che  loana   Soch 

should  oot  be  encouraged.   Boch  vara 
ling  laglilaciva  Bajocltlaa.  Tbaa*  lawn 
I  respooalble  La  large  part  foe  Cha  ipactacular 
ihlcb  rasuln  a  locally  -coacrolled  and  kaowledga- 
credtt  fcaa  from  cha  high  preasura  tachoiquaa 
pcioarlLy  olddla  and  Lou  Inen—  paopla. 


affacdva  fadacal  luparvlaloD. 
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Scacaa  mold  b*  abl*  to  ovurld*  Cba  pTMapClv*  prarialoos  of  S.    IMW 
bj  eoacciag  ■  Law  vtilch  -ipi-.z-.z'.y  Tefereocei  :3     IMK  tsti  ;c;kis  Ics  pra- 

^ipcioo.      The  M3;na  ^eiislacjre   -n  ilztadj  oserriddeo  the  pceeapciva  pro- 
sufficient    -.s   i^-err-.ie   S     IW)6.      ?issa«e  af  j  new  stacc  statute  uould  be 
icquiisd  in  jrdcr  tc   recala  cb*    iscccui  iic#  llAitaCioaa  ta  cb«  !Iain«  Coda. 
There  la  no   reason  to   iB^se  chis  klitd  oi  burden  upoD  cCie   UgllUcun*  of 
dM  state*.      EvM  if  t  scats  voca*  :o  aventde  tederaa  ptemptioo,    ch* 
"cTaosltiaoal  provisions"  In  S.    Ii04  vnuli  provtde  cieditura  vi;ii  aivlue 
jod  uonecessiTT  laclcudc.      For    insunce,    the  'bill  -uauld  aaiotjin  interest 
rate  precaiicion  in  credit  card  transactions   Cor  a  period  of   L8  aDnchl  afcar 

Tb*  foratoing  inalTdt  e«cabll*be*  chat  cha  affect  at  S.    1406  soes  far 
beTOnd  preeBptioQ  of  USUTT  ceiling*.      As  Cba   sect  ion- sy-sactlsa  aoalrsis 
of  S.    1406  aflDuuIedgei,   "this  provision  [jectlaa  ZQLl    does  twty  with  .all 

eharaas  tbat  may  ba  assessed  In   wSoaecCliiQ  viih  aiaauatt  credit   craoxsscioos. 
[fphiils  added].      TsE  the  sasclLiii-'Dy-saccloa  analTSl'  also  asseris  chat: 

Tbe  provtaloQ  does  not  extend  to  stau  conaianr 
protection  laws   that  deal  ultb  rescrlcclou,    Umlta- 
tlons     or  problbitlcds  against  cartaio  tTpas  of 
creditor  actlvitr   .    .    .   even  if  the  stac*  provlsioa 
oslr  applies  to  specific  tiansaetloas  cbsc  aaj  b* 
partially  defined  bj  the  leval  or  crpe  of  ebaigai 
baiog  assaaaad." 

This   analysis  does  DOC  provlda  Buch  ca«forc  because  tbs  stitucorr  laaguaga 
Is  so  broad   cbac   its   scope  Is  uncaccals.     A  provlsioa.   iuch  as  one  In  the 
Haloa  Code,    which  piDhibics  the  laposicioo  oi   the  ccadlcsc's  atcomey's 
fee  on  the   coosiaer  ubao  tba  annual  pecccnuge  rate  at    tbe  loan  axceeda 
12    l/itZ  arguably  represents  a  llBlc  oa  "covered  charges     wlcbia  tba  »s«nlag 
of  Section  ZOl       One  UB  foresee  cooslderable  litigation  conceraln(  the 
^f*^1nfl  of  S      I.40&  Lmless  the  statutory  wordl^is  Li  aeanded  to  conforv  to 
Che  legislative  Intent  reflected  in  the  aecciaa-by-socEloa  analysis. 

Apotbac  oalnous  poaslblUcy  created  by  tha  statutory  lablgutty  is  that 
federal  banking  regulacors  vlll  continue  their  practice  of  interpreting 

had  several  unfortunate  experiences  with  federally  chartered  financial 
institutions- which  an  rhe  advice  of  federal  regulatocs.  have  taken  the 
poalclon  chac  portions"  of   the  Maine  Code 

ic   to  say  that  1  expect  the    ceder&i   regulacory  appi 
preiBpclva  aspect  of  S.   1A06,   regardless  of  congres 
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I  Inacructiv*  «xiapLc. 
>(  Loan  Biofc  Board,  ch 
ilonaL  Cradle  Union  Ad 


■clonal  banks.   Ihaa 


Law  provtstoaa  tagulatlng 
less  scclDgent  unlaaa  icbe 
»5  Fed  Stg  3I12i  (19*0) 
oQ  stata  officials  Co  deoo 


praenpt  any  suae*  lau  uliich  provides  jtrongar  pco- 

HouBC  Confarcnce  Raporc  Ko.  96-843,  p.  79,  2 
Mm 5  (1930),  p.  309,  Despite  chls  congTeasloaal 
ronmljated  a  regulation  providing  chac  ".  .  .  scaca 

covacad  by  chls  section  will  ba  preauaad 
mined  by  tha  Board."   12  CTK   fSSCACbXI), 
Y     tha  Tabulation  places  tha  burden 
Che  saclafactlon  sf  the  Bank  Board 
ttion  to  the  conaumar.   In  tha  abaenee 
effectively  pieaapced.   Th 
tie  broad  languaga  of  S .  1406  could 


In  suoaarr.  I  oppoea  3.  1406  prlDarily  bacaua*  Its 
usury  eelllogs  rapreicacs  an  atceBpt  to  Impose  one  view 
oD  the  people  of  fifty  scscas.  tnsspseciva  of  what  the 
theuelvea.  Eatlier  Chls  year  tha  Maine  Leglslecuie  coi 
uhlch  wuld  have  raised  [be  in 
actions  froB  ISI  to  251.  and  a 
0  char)*  an  annual  fee  for  th 
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11  which  vould  have  allowed  baaka 
a  credit  card.      Both  places  of  l*|la- 
but  nre  eventually  rajscced.      It 
r  the  United  States  Congress  to  overrldB 
laturi   in   this  spbar*.      It  soa«  foTB 
.e  should   lir3t  ba  ameodad  to  clarify 
itlons  oa  relaced  charges,    sra  batog 
demand   chc   Impllcscloaa  of  (hs 
credit   regulation.      Laws  such  as 
loevltabla  affetc  of   traoiferrlng  powar  frcn  elected  rapra- 
le  capltols      ntoughouc  the  oacloa  ca  federal  bureaucrats 
y  rejactloi  S.    1406,    this  Coa^ccee  uill  take  caocTata 
of  Cederallsn. 


Istic 

Is  oalcher  necessary  nor  ippri 

the  policy  Judgoents  of  the  Maine  Leg! 

at  S.  1A06  Is  to  be  anaccad, 

that  only  uaury  callings,  an 

preeafited.   Flnallyi  Congrasi 

S.    1406  have 
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MCBiCM  axrsasxs  ce  uNQOm  OMsoeR  cresit  axe  siktes 

Tb  odilove  cooperation  aiRXfg  UCCC  Mni  ji  i  »trator»  * 

M3XXXS  -  Pounded  1972 


RgSOLUTIOH 


WBStiS,  Sanatar  Lu^r  introduced  S.UOS  on  June  22,   1981  otuch  wu  c«- 
Eaxzed-  to  the  COnnitbM  on  Banking,  Hauaing,  and  OitBn  Affairs  and  tiiidi 
would,  a«ang  otfaar  things,  fgeeupt  State  laiia  including  tha  Uhifbm  Cci^ 
pwiii   Qndit  Gode  'liiiitiiig  tha  rate,  nature,   ^pe,  aacunt  of,  or  the 
nenner  of  calculating  or  [cotfiding  oc  conti-actiiig  for  cowrad  cfaaiigM' 
in  I'Tw'rw^'-  credit  tranaactlonai  and 

teaiBtS,  the  ABKTlfan  Confarence  of  anlfom  OoneiBer  Crwllt  Coda  States 
reeolved  on  Hay  19,   1960  in  Deaoluticn  1-80  and  on  htay  23,   1981  in 
BMoluCicn  1-81  that  it  reaffione  its  support  of  the  nnif>^»  oonsumar 
Qndit  Coda  as  adopCad  b^  the  wrloua  States,  including  its  Ecowisions 
on  ratss  ^"'^  diargas  and  linltsticns  on  agreensnts  j*"'^  la  jn  i  Irss.i  as  ths 
f^v-nv  aoGKoedi  to  assuring  an  adacuate  swply  of  oonsunar  credit  and 
specifically  declares  tbat  Federal  legislation  in  this  area  is  wdaslfable 
unnecessary  and  has,  in  rany  cases,  rasultsd  in  the  ireMBptlm  of  State 
laMs  sore  resEonelva  to  the  needs  of  the  dtlzene  of  the  individual 
Stateai  and 

tBgsas,  the  >— rtcan  Can£ecenae  of  dniSson  Oansuwer  Credit  Code  States 
also  urged  in  Dsaolutiflns  X-80  and  1-81  that  the  Ckiited  States  OangcMs 
undBEtdca  no  ftirtber  ta.'eemW.lai  of  State  lane  with  reject  to  oonsuner 
ccedlt  ratee,  diargM  or  [Kactices  so  as  to  allcM  tUa  Individual  States 
an  'inTFftiinJ  Ty  to  staidv  ^"^  eoact  needed  mfonos  i^  *j^if  ccnsuvc 
credit  statubeei  and 

WBOtiS,  the  ftmirican  Conference  of  IfrilfiuB  Coneuwar  Credit  Code  States 
also  reeol^ied  in  Rseoluticns  1-60  and  1-ai  that  it  urge  the  individual 
States  to  pcci^tly  revisw  their  States'  statutes  tceasyLsd  by  P.L. 
96-221  as  asended  and  aeak  to  override  the  preasiitlwB  effects  Kteie  it 
MS  datecBined  to  be  desirable  to  detDDnatrata  to  the  Congress  mat 
fueom  pceoatitlai  of  State  aansunnc  credit  Uam  is  unneceesary  in  that 
the  States  az«  capable  of,  and  in  &ivor  of,  regulatory  rtfon  to  respond 
to  rhwnging  ccnditlons  of  h^*  TY>nsiiWf^  credit  flaldi  anl 


iS,  S.1406  would  not  cnly  iJiuunJl  all  iwxiw  finance  cbarge  rates 
in  the  OaiAxm  Conaonsr  Qndit  Coda  but  oould  be  interpceted  to  gKeaspt. 
lisdtations  on  other  diarges  and  Ceas  including  lata  dtaigas,  defarxal 
fees,  and  additional  ctiar98S  Including  insuranoe  diargM,  closing  oosts, 
aCfidsl  fees,  and  fees  lac  ap«i~and  ccadit  plans,  as  wall  as  raatrictlcns 
on  iBtbods  of  retsate  of  i  men  marl  flnanoa  diargas  and  prep^aant  penalitast 
and 

HBahS,  the  Ht]orl^  of  Code  States  Have  already  OMrridden  title  v  of 
P.L.  96-221  as  asended  or  hava  at  least  introduced  legislation  to  do  so 
aloig  with  other  States  that  ace  not  — »*t'^  of  the  Confaranoaf  and 
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MIEREAS,  ti^  iMjoriQ  of  Code  SUtes  aa  well  as  unity  otber  States  have 
anenled  their  cr*dit  laws  to  update  theo  in  response  to  the  current 
ecomnic  ccndltiiona  with  particular  attertion  ca  real  estate  trana- 
actions  and  the  effect  of  the  cost  of  funds  on  iwxiituni  f indnoe  ciiarges, 
dBDnatratljig  tha  States'  abili^  to  act  <4ien  neoeasary. 

KM,  IHBlSDftE,  BE  IT  VESOLVW  that  the  Anarican  Osnference  of  UnLfom 
Oormtmc  credit  code  states  urges  the  United  states  Congress  to  reject 
S.1406  and  any  other  similar  legielation  that  would  muanjt  any  part  of 
ths  aniifon  Conwaner  Ccedit  Codei  and 

BE  IT  nsmot  RESGLVB)  that  a  copy  of  this  resolution  shall  be  aant  to 
the  Congreeslonel  delagetioi  of  ^Kdi  Code  State  and  to  npAexB  of  th*  laq 
latun  of  each  code  Stat*. 


The  Chairman.  Thank  you. 
Mr.  Boyle? 

JIM  BOYLE,  DIRECTOR  OF  GOVERNMENTAL  RELATIONS, 
CONSUMER  FEDERATION  OF  AMERICA 

Mr.  Boyle.  Mr.  Chairman,  the  Consumer  Federation  of  America 
is  pleased  to  appear  before  you  today  to  comment  primarily  on 
S.1720,  entitled  tiie  "Financial  Institutions  Restructuring  and  Serv- 
ices Act  of  1981." 

As  you  can  see,  it's  a  120-page  bill  with  a  hodgepodge  of  items 
many  of  which  have  been  on  certain  lender  associations'  wish  listB 
for  many  years.  The  current  troubled  state  of  the  savings  and  loan 
industry  provides  a  favorable  climate  for  these  proposals,  ieven 
though  the  proposals  themselves  go  way  beyond  Eissisting  S.  &  L.'b 
and  mutual  savings  bernks. 

It  is  our  belief  that  S.  1720  will  further  depress  the  housing 
industry.  In  addition,  S.  1720  will  also  wipe  out  all  State  comudaer 
protections  against  abusive  credit  practices.  And  finally,  S.  1720 
will  cost  consumers  billions  of  dollars  in  higher  interest  rateB  and 
precipitate  thousands  of  new  consumer  bemkruptcies. 

BAILOUT  FEVER 

All  of  the  debate  about  the  merits  of  S.  1720  is  clouded  by  two 
phenomena — bailout  fever  and  the  plea  for  a  level  playing  field. 

Lender  trade  iissociations  know  that  Congress  is  sympathetic  to 
helping  out  troubled  savings  and  loan  associations.  And  we're  qrm- 
pathetic,  too.  In  this  frsmie  of  mind,  a  shiny  S.  9t  L.  bailout  orna- 
ment can  be  nestled  among  a  Christmas  tree  bill  which  benefits 
t  special  interests  of  many  other  trade  groups.  The  shiny  oma- 
it  diverts  attention  from  the  special  benefits  being  soij^t  by 
b      other  trade  associations. 
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The  all-Bavers  bill  is  an  example  of  Christmafi  tree  legislation. 
The  bill  masqueraded  as  en  S.  &  L.  bziilout  bill,  but  the  legislation 
was  not  limited  to  thriits.  Banks  and  credit  unions  also  shared  in 
tha  spoils  of  this  legislation  while  hiding  behind  the  skirts  of  the 
S.  &  L.'s.  Congress  was  tricked  and  deceived  by  this  l^islation. 

Two  major  claims  were  made  for  the  biU — first,  that  it  would 
significantly  lower  the  cost  of  money  for  S.  &  L.'s.  Indust^  ana- 
lysts now  Ekgree  that  this  is  false.  Second,  that  hundreds  of  thou- 
sands of  housing  starts  in  local  communities  would  be  funded 
through  the  proceeds  of  this  new  legislation.  Now  that  the  bill  has 
become  law,  it  is  generally  agreed  that  only  half  the  housing  starts 
promised  will  be  funded  through  the  certificates. 

When  arguing  for  the  releization  of  a  reflation  or  for  the  right 
to  engage  in  a  new  area  of  activity,  the  depository  lender  advocate 
advances  this  theme  by  saying,  "If  Sears  or  American  Express  can 
peddle  a  cash  management  account  tied  to  a  debit  card  without 
certain  restrictions,  &en  we,  the  depository  lenders,  should  be  able 
to  also  seek  ftinds  without  such  restrictions."  Swallowing  this  prop- 
omtion  necessitates  acceptance  of  a  financial  jungle.  The  lowest 
common  denominator  will  become  the  rule  rather  than  the  excep- 
tkm. 

To  apply  the  level  playing  field  to  the  lowest  common  denomina- 
tor  means  that  the  Community  Reinvestment  Act  should  be  re- 
pealed, and  reserve  requirements  should  be  eliminated,  and  the 
FDIC  and  the  FSLIC  should  be  abolished  in  order  for  a  bank  or 
savings  and  loan  to  compete  on  the  same  level  as  Merrill  Lynch's 
money  market  funds. 

It  should  be  obvious,  then,  that  to  seek  the  same  level  on  which 
Merrill  Lynch  operates  would  be  to  destroy  the  soundness  of  our 
banking  system.  If  anything,  money  market  funds  should  be  en- 
couragml  to  rise  to  a  higher  level  of  soundness  and  community 
renionnbility. 

Against  the  backdrop  of  bailout  fever  and  the  level  playing  fields 
arguments,  S.  1720  allows  thrift  institutions  to  divert  their  lending 
portfolio  from  the  residential  housing  market  into  commercial 
lending  activities.  The  bill  also  permits  S.  &  L.'s  and  banks  to  get 
into  the  money  market  giime. 

Title  TV  of  S.  1720  preempts  all  interest  rate  ceilings  as  well  as 
any  other  limitationB  on  other  fees  and  chaises.  Title  VH  of  the 
bill  eliminated  the  civil  penalty  provision  under  the  Truth  In  Lend- 
ing Act.  Titles  IV  and  VII  in  combination  effectively  remove  any 
State  consumer  safeguards  fu^ainst  abusive  credit  practices. 

Our  greatest  fear  is  that  S.  1720,  if  enacted,  would  deal  a  death 
blow  to  our  already  weak  housing  market  without  signiiicantly 
strengthening  the  thrift  industry.  That  industry  was  formed  to 
undetWite  our  Nation's  need  for  housing,  and  it  has  been  encour- 
aged, assisted,  and  subsidized  by  Federal  policy  toward  that  goal. 
Its  on^  true  expertise  lies  in  the  home  lending  area. 

To  unleash  nearl;^  desperate  thrifts  into  tbe  heavy  competition 
for  commercial  lending,  money  market  funds,  and  real  estate  devel- 
opment moves  them  into  an  unknown  terrain  and  will  force  them 
to  match  business  wits  with  heavily  experienced  experts.  It  only 
stands  to  reason  that  many  thrifts  will  be  unable  to  compete  and 
will  end  up  weakening  their  financial  condition  even  more.  Then 
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they  will  make  another  pilgrimage  to  the  Hill,  seeking  some  new 
form  of  assistance. 

From  the  perspective  of  S.  &  L.'b  central  historical  commitment 
to  housing,  S.  1720'8  rush  to  aBsist  the  thrifts  is  mindful  of  the 
overworked  image  of  the  nearsighted  surgeon  who  commented  that 
"the  operation  was  a  success,  but  the  patient  died." 

Let's  stop  this  headlong  rush  that,  however  well-intentioned, 
would  fur^er  set  back  residential  housing  construction. 

A  little  noticed  feature  of  S.  1720  will  undermine  the  effective- 
ness of  the  Truth  In  Lending  Act.  By  removing  civil  penalties  for 
truth-in-lending  violations,  this  legislation  will  wipe  out  the  private 
enforcement  of  truth  In  lending  at  a  time  when  public  enforce- 
ment, already  a  recognized  failure,  is  being  weakened  further. 

The  millions  of  credit  transactions  that  take  place  each  year 
cannot  be  policed  effectively  by  Government  efforts.  The  costs  are 
simply  too  great;  the  personnel  and  resource  commitment,  too  low. 
This  fact  has  been  recognized  by  congressional  oversight  commit- 
tees as  well  as  the  GAO. 

S.  1720'5  weakening  of  the  civil  penalties  drops  the  other  shoe 
the  effective  truth-in-lending  enforcement.  The  reason  is  a  simi^ 
matter  of  economics.  If  a  lender  or  creditor  commits  a  trutih  in 
lending  violation  through  an  illegal  overcharge  of,  say,  3  percent 
on  a  $5,000  loan,  the  actual  damages  to  the  borrower  are  $150.  In 
this  situation,  the  consumer  would  not  find  a  lawyer  to  handle  that 
consumer's  case,  particularly  with  the  other  barriers  that  are  in 
S.  1720  for  prosecuting  a  truth-in-lending  claim. 

As  the  Comptroller  of  the  Currency  pointed  out  in  a  report 
issued  earlier  this  year,  without  effective  enforcement  of  consumer 
credit  laws,  many  creditors  will  be  encouraged  to  violate  these 
laws. 

Recently  I  spoke  to  a  consultant  who  is  in  the  business  of  teach- 
ing retailers  how  to  comply  with  the  disclosure  requirements  of  the 
MagnuBon~Mo6S  Act.  The  consultant  had  found  that  violations  of 
the  act  were  substantial  and  widespread  among  retailers.  But  tl^ 
demand  for  his  services  evaporated  once  retailers  realized  that 
public  and  private  enforcement  of  that  act  was  weak. 

There  is  no  doubt  in  my  mind,  if  tiie  civil  penalty  provision  is 
removed  or  weakened,  that  massive  violations  of  truth  in  lending 
will  occur,  costing  consumers  millions  of  dollars  which  otherwise 
would  have  been  deterred  because  of  the  civil  penalty. 

BILL  LIFTS  INTEREST  RATE  CEILINGS 

The  Federal  preemption  of  State  usury  laws  included  in  S.  1720 
is  characterized  by  its  supporters  as  legislation  to  lift-  State  intOTest 
rate  ceilings.  But  it  is  far  more. 

The  bill  not  only  lifts  interest  rate  limits,  it  also  removes  any 
limitation  on  other  fees  and  charges  which  lenders  may  impose. 
Because  it  disrupts  the  basic  form  of  State  credit  r^mation,  S. 
1720  wipes  out  most  State  consumer  credit  protections  adopted 
during  the  last  30  years.  All  sorts  of  presently  outlawed  practioes, 
including  loan  sharking,  illegal  balloon  payments,  loan  fUmdng, 
Ul^al  acceleration  and  prepasmient  charges,  and  proluDitea 
chames  for  credit  insurance  and  attorneys  fees  will  be  permiBBible 
if  this  title  of  S.  1720  is  enacted. 
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The  impact  of  a  usury  preemption  is  simply  too  complicated  and 
too  powerful  to  allow  it  to  be  legislated  in  a  huge  Christmas  tree 
bill  where  it  will  not  receive  the  attention  it  deservM. 

If  this  committee  is  to  vote  to  raise  interest  rates  on  all  consum- 
er loans  and  to  cut  a  huge  path  through  existing  State  statute 
books,  it  should  do  so  separately,  so  at  least  the  full  implications  of  , 
usury  preemption  can  be  examined. 

S.  1720  continues  a  trend  to  break  down  distinctions  among 
financial  institutions  and  unleash  them  to  compete  against  each 
other.  Som^ow  lost  in  this  legislative  stampede  is  the  need  for 
adequate  safeguards  to  promote  consumer/borrower  confidence  in 
the  new  financial  environments. 

Two  areas  for  which  safeguards  must  be  adopted  are  adjustoble 
rate  mortgftgee  and  money  market  funds. 

Recently  uie  Home  Loan  Bank  Board  Eidopted  its  rule  on  adjust- 
able-rate mortgages  without  any  significant  consumer  protection. 

If  an  ARM  for  $50,000  had  been  signed  in  January  1978,  index  to 
a  6-month  T  bill  rate,  then  by  Januai?  1981  the  monthly  payment 
iTOuld  have  increased  by  77  percent — from  $408  per  month  to  $722 
per  month.  During  the  same  time  period,  wages  increased  by  only 
27  percent. 

As  can  be  seen  from  this  example,  the  formula  for  economic 
collapse  is  present  in  the  new  ARM's  unless  adequate  saf^uards 
are  adopted  to  prevent  mfissive  foreclosure.  If  banks  and  thrifts  are 
to  offer  money  market  funds,  as  proposed  in  S.  1720,  the  need  for 
safi^uards  will  be  more  pronounced. 

In  our  opinion,  some  time  in  the  near  future,  a  fund  will  experi- 
ence a  nuyor  loss  which  it  will  not  be  able  to  cover.  "Hie  question  is 
not  whether  such  a  failure  will  occur,  but  when.  We  therefore 
suggest  that  all  funds  be  required  to  be  insured,  at  least  for  the 
first  $10,000  invested. 

In  conclusion,  Mr.  Chfurman,  this  restructuring  of  the  industry 
must  not  take  place  without  giving  serious  thought  to  the  state  of 
the  borrower  in  the  new  financial  environment.  The  borrower 
cannot  simply  be  thrown  into  this  new  marketplace  without  ade- 

Sfuate  information,  adequate  protection,  or  adequate  ability  to  in- 
brce  his  or  her  rights. 

As  our  testimony  has  indicated,  S.  1720  fails  to  address  these 
questions  sufficiently.  We  hope  the  committee  will  not  act  on  this 
far-reaching  proposal  until  these  questions  receive  ftffirmative  an- 
swers. 
CFA  thanks  the  committee  for  this  opportunity  to  testify. 
[The  complete  statement  follows:] 
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Ji«  Boyle,  Oirt!i.tur 
GovemnMntd I   Reldtio 


(ioilsuiii(;rl''t;doi-.i(ioiii>J  \iiu:t  14*1 


E.SSF.NTIAL   SAFEGUARDS  MISSING   IN 
IINANCIAL   INSIITUTIONS  RESTRUCTURING  ACT 


.od     lu  dp|M>dr  Lh  luTV  yuu  LuHldy  Lu  connient  prinidrily 
^  ttii;  "Fiiidiikial    liiiti  tiitidiis  Rt;btrui.turiii9  dnd 

jidij  bdy.      li   ii  <j   l^l-|idye  bill  Mi Ih  a  tiodge  iiwdge 
•  l)i-eii  ml  Lortdiii  lenilL-r  trade  dssucJAtton's  wiih- 
11-..      Ill  till:  i>dil,  they  twve  not  hdd  tlie  ttmerlty 
i|>us<ils  »ul  iiitu  tho  light  of  Jdy.     The  current 
t   il>;  SuviIlq^  iiiid  ludii   iiiJii^try  pruvidtfs  a  fdvuiable 
iriiiiuvaU,   I'viiM   tliough   Ihe   prupusals    theiiiielvei 

lifl    th.ii  S.    1/;^Umi11  move  the  residentldl  housiny 

.■■,Mi..i  iiitii  d  depreisiud.      In  ddditiun,  S.    I7?0 

<.<!   i>ur)>i'',i^b  kilt   thi?  Tiuth-iii-Luiiding  Att.     b.    ]>'dO 


I  I  pi  idte  thuu^diid^  o 
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BAI LOUT    FtVtR 

lenOtr  trade  JviOLiatiuns  know  that  CoNyit-.i    i%  iyiiipdthctii.   lo 
heliiing  out   "truubttd"  sdviiiij^  dnd   liidn  dssuLiiitiuns.      In  thi^   trdur 
of  Kind  a  shiny  SSL  bailout  orndment  can  be  ne^tltd  diiiung  a  Chrlbtiiidi 
Tree  bill  Mhlch  benefits  the  special   interests  of  many  other  trade  yuup 
The  slilny  ornament  diverts  attention  from  the  special   benefits  being 
sought  by  the  other  trade  assuciations. 

The  All  Sawers  bill    is  an  example  of  Christnas  Tree  legislation. 
This  bill  nasqueraded  as  an  S  I  L  bailout  bill--but  the  legislation 
was  nut  limited  to  thrifts.      Banks  and  credit  unions  also  shared  in 
the  spoils  of  this   legislation  while  hiding  behind  the  skirts  of  the 
S  t  li. 

Congress  was   trickud  aiKl  di'.reived  by  this   legislation.      Two  major 
claiMS  were  made  fur  the  hill:      first,  that   it  would  significantly   lower 
the  cost  of  money  for  S  i  Ls,      Industry  analysts  now  agree  that  this 
is    false.      SeLond,    that  hundreds  of  thousands  of  housing  starts  would 
tie  funded   through  the  proceeds  of  this  new  legislation.     Now  that  the 
bill    has  became  law--and  propc-ily  dubbed   the  "Healthy  Savers  Blll"-- 
it   is  generally  agreed  thut  only  half  the  housing  starts  promised  wilt 
be   funded  through  the  ceit iflcatcs. 

LEyik  PLACING  FIELD 

When  arguing  for  Ihu  relaxation  of  a  regulation  or  for  the  right 
to  engage  In  a  new  area  of  activity,  the  depository  lender  advocate 
advances  this  theaie  by  saying  that  'if  Sears  or  IWertcan  Express  can 
peddle  a  cash  managenenl  account  tied  to  a  debit  card  without  certain 
restrictions  then  we,  the  depository  lenders,  should  be  able  to  also 
seek  funds  without  such  restrictions." 
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nedns  that  the  Coiiiiiuiiily  Reinvestment  Act  '^IiduIU  be  reiwdled,  dnd  reserve 

be  dbulislled  in  iirdur  hu-  a  bdtik  ar  sdvliigs  dmi   ludn  tu  lunpete  on  the 
iaiiie  level  di  Murill   lyin.li's  iiioi«y  iiarket  fupids. 

It  shuuld  be  ubviuus.   Chen,  thdt   tu  seek  the  laiiie  "level"  un  whith 
HL-rrill    Lynch   operdte^  would  bt   to  detroy   the   louiidneii   uf  our   banking 
system.       If   dnythiny.  twjney  iiidr 


Agdinsl  the  bdi tdiup  ul  bd 
dr'juinents.  S.  \Tz\}  dlliiws  thrif 
portfolio  from  the  residential 
acUviCies.  The  hi  II  dKu  perm 
ifloiiey  mdrket   fund   g e.      Title    [V   ol 


fever  dii<l   the  level   playing  field 
titutiiiiis   to  divert  their  lending 
Fig  iiidi'ket  into  LOmnieriUl    lending 
t  Ls  dnd  bdnks  tu  get  into  the 
S.    17?0  preempts  dl 1    interest  rate 

II   of  the  bill  elimiiidte^  the  i.lvi)  pendlty  pruvisioti  under  the  Truth- 
n-Lendiiig  Att^.      Titles  IV  and  VII,  in  cunbinat  ion,  effectively  remove 


tdte  t 
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fl. DEATH  Bt.OU  10  HOUSlNt;? 

Our  gredtest   fojr  1i  tlml  S.    1720,   if  endtteil,  would  de^l  d  dtdth 
bluw  to  our  alreddy  weak  houbing  lurket  Mlthout  significdntly  ^trengthenii 
the  thrift  industry.     That  industry  tin   formed  tu  underwrite  our  nation's 
need  for  housing  and  it  hds  been  encouraged,  assisted  and  subsidized 
by  federal  policy  toward  that  god1.      Its  only  true  eipertise  lies  in 
the  home  lending  ared.     To  unleash  nearly  desperate  thrifts   into  the 
heavy  competition  for  coninercia)   lending.  Money  martlet  funds  and 

real  estate  development  moves  them  into  unknown  terrain  and  will  forLe 
then  to  match  business  wits  with  heavily  experienced  experts.  It  only 
stands  to  reason  that  many  thrifts  will  be  unable  to  compete  and  will 
end  up  weakening  their  financial  condition  even  more.  Then  they  will 
make  another  pilgrimage  to  the  Hill   seeking  some  new  form  of  assistance. 

Mearwfhile,  what  is  to  happen  to  the  housing  industry?     It  doesn't 
require  scare  tactics  to  make  the  case  that  housing  activity  has  fallen 
to  a  new  low.     Single  family  housing  has  experienced  the  sharpest  drop 
since  the  Depression.     Total   housing  production  for  1981  Is  forecast 
at   191  below  1960  levels  and  Zhi  below  the  1979  level.      In  the  past 
year,   failures  among  construction  fims  are  up  by  nearly  half  while 
subcontracting  failures  have  more  than  doubled.     This  degree  of  failure 
means  high  unemploywent  and  a  greater  demand  for  a  reduced  amount  of 
public  assistance.      At  the  same  time,  the  lack  of  reasonably-priced 
■ortgage  money  has  slowed  the  sales  of  eiisttng  homes  to  a  snail's  pace. 

What  Is  rust  troubling  about  these  trends  is  their  emergence  at 
a  time  when  population  and  demographic  data  Indicate  a  coming  boom  ir 
housing  demand.     As  Che  post-war  generation  enters  Its  prime  home  buying 
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years   in  the  1980s,  hiiuiiiiy  doiiunil   is  L-ipetteiJ  tu  iiitrtasy  by  di   leait 
Z5t  over  the  1970s.      !n  the  fdue  of  such  trends,  S.    1720  |iropuses   to 

move  Che  most  $ignifii.d'it ,  co unity-bdsed  housing  lendinij  expert  intu 

other  fields.  Thus,  the  insti tutiuns  that  should  be  devoting  their 
considerable  expertise  tu  designing  Innovative,  long-term  responses 
to  the  boom  in  new  household  fornidtion  mIH   instead  be  cdught  in  the 

Like  the  All  Sdvir's  Certilicdte   (ASC) ,  the  proposal   to  release 
the  thrift  institutions  from  their  responsibilities  to  housing  is  Itkely 
to  have  unforeseen  effects.      It  noH  appears   that   the  certificates  have 
raostly  served  to  raiie  the  thrifts'   cost  of  funds,  as  borrowers  shift 
deposits  out  uf  passbooks  and  into  ASCs.      As  a  result,  at  minimun,  the 
S  &  Ls  are  no  better  off  iiom  legislation  supposedly  designed  to  save  them. 

The  side  effects  of  5.    1720  could  be  far  more  severe,  as  thrifts' 
abandonment  of  home  1i;nding  causes  housing  starts   to  deteriorate  further 
and  as  S  *  Ls  stnjggle  to  stay  afloat  in  --  what  is  for  then  --  relatively 
unchartered  and  fier<ely  cmnpetitive  seas. 

From  the  perspective  of  S  S  Ls  central  historical   comni tment  to 
housing,  S.    1720's  rush  to  assist  the  thrifts   is  mlnJful  of  the  ovemorked 
image  of  the  near-sighted  surgi;uii  who  conmented  that,  "The  operation 
was  a  successi   the  patient  died."     Let's  stop  this  head  long  rush  that  — 
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TAKIHG  THE   TtiJH  OUT  OF  TRUTH-1 N-LENDIHG 

A  little  nottced  feature  of  S.    17^0  will   undcnnine  the  effctivtiness 
of  a11    federal    truth-ln-lendlng  laws.     By  removing  civtl   penalties  for 
truth- In- lending  vloUtions,  this  legislation  will  wipe  out  the  private 
enforcement  of  truth-in-)ending  at  a  time  when  public  enforcement" 
already  a  recognized  failure — Is  being  weakened  further. 

The  mllHons  of  credit  transactions   that  take  place  each  year  cannot 
be  policed  effectively  by  government  efforts.     The  costs  are  simply 
too  great,  the  personnel  and  resource  conpitment  too  low.     This  fact 
has  been  recognized  by  Congressional  oversight  comlttees,  as  welt  as 
by  the  ON). 

S.    172a's  elimination  of  civil   penalties  drops  the  other  shoe  on 
effective  truth-in-lending  enforcement.     The  reason  is  a  sinple  matter 
of  economics.      If  a  lender  or  creditor  conpilts  a  truth-in-lending  violation 
through  an  illegal  overcharge  of  say  31  on  a  (5,000  loan,  the  actual 
donages  to  the  borrower  are  S150.     No  private  lawyer  can  afford  to  prosecute 
a  lawsuit  for  that  asiount.     In  addition,  many  truth-in-1end1ng  cases 
are  brought  by  legal   services  lawyers.     With  the  cutbaclis  in  funding 
of  legal  services,  these  cases  will  necessarily  decrease.     Hhat  that 
■eans  ts  that  the  small  nunber  of  cases  filed—only  2,214  federal  truth- 
in-lending  cases   in  1980,  down  Ht  from  1979~wl]l   fall   to  a  level   that 
provides  no  real   incentive  for  lenders  to  comply  with  the  law. 

The  sort  of  signal   this  change  sends  to  lenders  ts  quite  clear: 
You  have  nothing  to  fear  fruw  truth-ln-lending  laws.     Given  the  rapid 
fire  changes  in  the  whole  financial   industry,  this  Is  a  very  troubling 
signal.     How  can  borrowers  possibly  deal  with  the  new  array  of  financial 
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instrjuents   diid   iiiiti  lutiuin^   c^ept   ttiruu{|h   ddequdte.   i.i'e<lib1«  disi.  1u:.urt!^ 
Of  terms  dnd  iiriues?     How  can  iiKreased  tompelilion  in  llie  financial 
drsd  work  tu  burrowors'   benefit  nithoul  strong  en  fur  cement  of  iu-Ji  disi.1osun;? 
The  answer  is  ttidt  it  i.an' t.      I   simply  do  not  believe  that  this  Cuani ttee 
wants  to  take  dvay  the  bdsic  incentive  that  lenders  have  to  co«p1y  with 
disclosure  laws.     Only  strong  enforce«ient  of  disclosure  hDI  create 
coaiparlson  sho|iping  «nd  conpetition  In  our  newly  restructured  financial 
marketplace.     Thus,  the  civil  penalties  for  truth-in- lending  violations 
must  be  retained. 

S.    1720  HILL   PHOHOTE  HISLEMING  AND   EXTEItSIVE   CBEDIT   PRACTICES 

The  federal  preeiiption  of  state  usury  Ims  included  in  S.    1/20 
is  characterlied  by   its  supporters  as  legislation  to  lift  state  Interest 
rate  ceilings.      It  is   far  more.     The  bill  not  only  lifts  interest  rate 
limits,  it  also  removes  any  limitation  on  the  other  fees  and  charges 
which   lenders  may  impose. 

Because  it  disrupts  the  basic  form  of  state  credit  regulation, 
S.    1720  wipes  out  nest  state  consumer  credit  protections  adopted  during 
the   last  30  years.     All  sorts  of  presently  outlawed  practices—including 
loansharktng,  illegal  balloon  payments,  loan  "flipping",  illegal  acceleration 
and  prepayatent  charges,  and  prohibited  charges  for  credit  insurance 
and  attorneys  fees—will   be  permissible  If  this  title  of  S.    17M  Is 

If  S.   1720  passes,  not  only  will  interest  rates  skyrocket  on  loans 
tn  the  used  car,  hoiie  improvement  and  small    loan  markets,  but  lerders 
will  also  be  able  to  circumvent  truth- In- lending  requirements  by  Jacking 
\f  fees  that  are  not  required  to  be  added  to  the  annual  percentage  rate 

disclosure.      Comparisoii  shopping  will   therefore  becoa*  more  difficult 
1f  not  impossible. 


oyGoot^Ic 


346 

The  saddest  fact  about  usury  prtempti un  ii  that  it  is  uiinfceiSiiry. 
The  states  are  atcing  to  balance  lender  profitabilUy  and  consumer  protectio 
AZ  states  have  adjusted  their  usury  ceilings  in  the  past  two  or  three 
>ears  alone.  In  state  after  state,  credit  and  bank  regulators  have 
(repare<l  analyses  demonstrating  that  preenptfon  x<"  wreak  havoc  on  a 
very  sophisticated  structure  of  consumer  protection  incentives.  So«ie 
states  have  kept  lower  usury  ceilings  but  imposed  few  consuner  protections, 

calculating     that  high  pressure,  high  risk  lenders  will   simply  find  lending 
unprofitable  there.      Other     states  allow  lenders  to  charge  high  rates 
only  if  they  comply  with  a  series  of  consumer  protection  laws  designed 
to  shield  borrowers  from  oppressive  tactics  and  contract  terms.     S.   17Z0 
will  destroy  this  balance  and  impHclty  declare  open  season  on  borrowers. 
The  Impact  of  usury  preemption  Is  simply  too  conplicated  and  too 

pmerful  to  allow  it  to  be  legislated  In  a  huge,  Christmas  Tree  bill 
where  it  will  not  receive  the  attention  It  deserves.      If  this  Conmlttee 
is  to  vote  to  raise  interest  rates  on  all  consumer  loans  and  to  cut 
a  hugh  path  through  eiisting  state  statute  books,  it  should  do  so  separately 
so  that  at  least  the  full   implications  of  usury  preemption  can  be  examined. 


S.  1720  continues  a  trend  to  break  down  distinctions  among  financial 
Institutions  and  unleash  them  to  compete  against  each  other.     Somehow 
lost  In  this  legislative  stampede  is   the  need  for  adequate  safeguards 
to  proBOte  CO nstmer /borrower  confidence  in  the  new  financial  environment. 
Two  areas  for  which  safeguards  nust  be  adopted  are  adjustable  rate  mortgages  (ARHs) 
and  money  market  funds  (HHFs). 
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When  the  Federdi   Home  LiMn  Bdnk  Bodrd   IFHLGB]  ddoijced  its  i-equUti^s 
on  ARMS,  it  did  &□  aitriauc  putting  dny  limits  on  the  in,.reese  in  interest 
rates  dnd  monthly    payments  or  un  the  douunt  oi   neydtive  Jinorti^dtion. 
Given  the  level  and  vdriability  af  infldtion  during  the   Idst  decade, 
the  WHs  allowed  by  FHLBB  become  «  fomi  of  mortgage  ruulette:     fou  sign 
the  contract,  put  duwn  your  money  and  take  your  chances. 

A  concrete  example  of  lahdt  could  have  happened  over  the  last  three 
years  demonstrates  the  inherent  risl^iness  of  the  MVt.      In  January  1978, 
borrower  and  lender  agree  to  a  tsa,000  adjustable  rate  nortgage  at  an 
initial    interest  rate  of  3.15..      Future  adjustments  to  the  aortgage 
«re  hitched  to  the  six-nonth  U.S.   Treasury  Bill   rate,  one  of  the  indices 
suggested  by  bank  regulators  in  the  ne«  AW  rules.     8y  January  1961, 
the  buyer's  interest  rate  would  have  nearly  doubled— to  17.39t.     His 
or  her  monthly     payment  would  have  skyroi^keted  fron  t406  to  t7ZZ — an 
Increase  of  77t.     Since  the  average  xage  of  f^rican  workers  rose  only 
27S  during  the  saie  period,  many  families  would  not  have  been  able  to 
neet  their  monthly  payments. 

In  order  to  reduce  these  dangers  to  even  Manageable  proportions, 
MHs  must  contain  certain  internal  safeguards.      First  and  forenost, 
lenders  must  share  the  risk  of  inflation  with  honwbuyers  by  putting 
a  cap  on  the  increase  in  monthly  payments  and  interest  rates.     Honthly 
payments  should  not  increase  at  a  rate  greater  than  two-thirds  the  rat* 
of  growth  in  average  wages.      In  addition,  lenders  ipust  be  reQutred  to 
reduce  payments  to  reflect  decreased  inflation.     Second,  negative  amortlzatioi 
must  be  prohibited  or  severely  limited.     Third,  all   WHs  should  use 
the  same  Index  for  rate  adjustments.      Fourth,  any  interest  rate  adjustment 
should  be  made  only  at  regular  intervals  and  no  more  frequently  than 
once  a  year.      Fifth,  understandable  and  prominent  disclosure  statements 


j,Goo<^lc 


nust  accompany  ARHs  and  should  show  through  exanptes  the  Impact  of  various 
rates  of  tnfldtlor  on  monthly  pa>ments,  interest  vdtes  and  loan  balances. 

If  banks  and  thrifts  are  to  offer  money  market  funds  as  proposed 
In  S.  1720,  the  need  for  safeguards  will  be  raore  pronounced.  In  our 
opinion,  sometliM  in  the  near  future,  a  fund  will  experience  a  major 
loss  which  It  will  not  be  able  to  cover.  The  question  is  not  whether 
such  a  failure  Hill  occur,  but  when.  Ue  therefore  suggest  that  all 
funds  be  required  to  insure  the     first  tlO.OOO  invested. 

As  far  as  money  market  fund  transaction  accounts  are  concerned, 
we  suggest  that  the  same  reserve  requirements  which  apply  to  HON  accounts 
should  apply  to  such  transaction  accounts.      If  reserves  are  necessary 
for  the  carrying  out  of  Fed  monetary  policy  as  far  as  NOW  accounts  are 
i  then  the  sane  requirement  should  apply  to  money  market  fund 


Finally,  we  suggest  that  credit  cardholders  have  some  protection 
against  the  credit  card  issuer — money  narket  fund  aanager  who  wishes 
to  set-off  an  alleged  debt  against  a  cardholder's  money  market  fund 
account.  There  is  a  real  danger  In  allowing  a  credit  card  Issuer  to 
declare  Itself  "insecure"  and  without  notice,  act  as  Judge  and  jury, 
and  wipe  out  the  cardholders  money  market  fund  account.  This  is  only 
one  of  the  potential  dangers  of  the  new  money  market  fund--deblt  card 
cash  managenent  arrangeoents. 

In  conclusion,  Mr.  Chairman,   this  restructuring  of  the  industry 
mist  not  take  place  without  giving  serious  thought  to  the  state  of  the 
bormwer  In  the  new  financial  environnent.     The  borrower  cannot  Simply 
be  thrown  Into  this  new  marketplace  without  adequate  Information,  adequate 
protection  or  adequate  ability  to  enforce  his  or  her  rights.     As  our 
testlaony  has   indicated,  S.    1720  fails  to  address  these  questions 
sufficiently.     He  hope  the  Comlttee  will   not  act  on  this  far  reaching 
proposal  until   these  questions  receive  affirmative  answers. 

CFA  thanks  the  Cownittee  for  this  opportunity  to  testify. 
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The  Chairhan.  Ms.  Broadnuin? 

ELLEN  BROADMAN,  COUNSEL.  GOVERNMENTAL  AFFAIRS, 
CONSUMERS  UNION 

Ms.  Broadman.  Mr.  Chairman,  Consumers  Union  appreciates 
this  opportunity  to  testify  today. 

As  consumer  credit  has  become  increasingly  complex  and  ri^cy, 
consumers  must  rely  more  than  ever  on  State  laws  that  prohibit 
loan  sharking,  unconscionable  credit  terms,  and  abusive  credit 
practices.  Title  IV  would  eliminate  many  of  these  laws. 

In  an  era  of  variable-rate  loans,  mortgages  and  consumer  loans, 
with  increasing  hidden  risks  for  borrowers.  Truth-In-Lending  Act 
disclosures  are  vital. 

Title  VII  would  deny  to  homebuyers  imfmrtant  disclosures  about 
seller  residential  financing,  eliminate  the  incentives  for  lenders  to 
comply  with  this  law,  and  erase  an  array  of  needed  State  laws  that 
are  wholly  consistent  with  truth  in  lendmg  and,  in  fact,  further  its 
purposes. 

A^  you  know,  Consumers  Union  opposes  title  IV,  which  was 
formerly  S.  1406.  I'd  like  to  avoid  restating  what  was  said  before 
and  just  briefly  say  that  we  are  still  strongly  opposed  to  this 
unwarranted,  unprecedented,  and  unconscionable  Federal  intrusion 
into  a  domain  traditionally  r^ulated  by  the  States. 

8CANDAU  IN  THE  DISTRICT  OP  COLUMBIA 

I'd  like  to  briefly  describe  some  of  the  scandals  that  have  oc- 
curred in  the  District  of  Columbia,  that  would  be  made  perfectly 
legfd  if  title  IV  were  passed. 

In  the  District  of  Columbia,  several  second  mortgage  companies 
have  approached  consumers  and  offered  them  rather  large  sums  of 
money,  under  figreements  where  a  security  interest  is  taken  in  the 
home. 

In  one  case,  an  elderly  woman  was  offered  a  $13,500  second 
mortgage  with  a  $135  monthly  payment.  She  accepted  that  willing- 
W.  What  she  was  not  told,  and  did  not  realize  until  later,  weis  that 
$5,000  of  that  loan  would  be  kept  in  brokers'  fees  and  other  fees, 
emd  that  she  would  only  be  given  $8,500.  She  also  was  not  told  that 
a  year  later  she  would  owe  a  bedloon  payment  of  $13,500.  The 
monthly  payments  only  covered  interest.  After  adding  all  the  fees 
emd  interest  that  she  paid,  she  paid  an  effective  interest  rate  of  80 
percent. 

This  woman  said  five  other  people  like  her  were  the  subject  of  a 
five-part  series  on  the  channel  9  evening  news.  After  that  program, 
Ellen  Kingsley,  the  reporter  who  discovered  and  reported  this  situ- 
ation, received  21  calls  from  other  callers  who  had  been  involved  in 
similar  consumer  contracts.  Many  of  these  homeowners  were  able 
to  prevent  foreclosure  proceedings  by  using  District  of  Columbia's 
consumer  usury  laws.  If  title  IV  became  law,  these  individuaU 
would  be  without  any  legal  recourse. 

We  oppose  this  effort  to  preempt  State  laws  that  would  l^aUze 
such  vicious  creditor  practices.  At  a  time  when  the  administration 
professes  to  be  returning  more  government  powers  to  the  States, 
this  overreaching  effort  to  destroy  State  laws  cannot  be  sanctioned. 

is  especially  inappropriate  where  the  States  are  reviewing  and 
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reactine.  In  1980,  43  States  amended  their  usury  ceilings.  Many 
other  States  since  have  made  further  revisions,  and  are  moving  in 
that  area. 

Attached  to  our  testimony  is  a  chart  from  a  Consumer  Reports 
article  that  describes  usury  ceilings,  that  would  apply  to  types  of 
consumer  credit  loans.  Our  review  of  that  chart  indicates  that  the 
usury  ceilings  are  quite  reasonable,  that  Arkansas  is  an  exception 
and  certainly  not  a  justiHcation  for  this  kind  of  sweeping  preemp- 
tion of  State  law. 

Last  week  in  the  Consumer  Affairs  Subcommittee  of  the  House 
Banking  Committee,  there  was  a  vote  taken  on  a  similar  bill.  The 
bill  was  voted  down  8  to  1. 

We  believe  the  Senate,  too,  should  consider  this  bill  independent- 
ly. We  are  convinced  that  the  bill  could  not  pass  either  House  of 
Congress  if  voted  on  its  own;  and  it  would  be  a  sad  day  in  America 
to  allow  a  bill  like  this,  that  is  so  anticonsumer,  to  be  Buried  in  and 
passed  as  part  of  a  massive  banking  bill. 

I  would  like  to  also  oppose  the  proposed  amendments  to  the 
Truth-In-Lending  Act.  As  you  know,  the  the  Truth  In  Lending  Act 
was  recently  amended  to  simplify  its  requirements.  The  new  provi- 
sions are  not  burdensome  for  creditors,  and  do  provide  consumers 
with  valuable  information. 

PROPOSED   AMENDMENTS 

There  are  basically  three  proposed  amendments  here: 

The  first  would  take  arrangers'  of  credit  out  of  the  Truth  in 
Lending  Act.  This  would  mean  that  realtors  who  regularly  arrange 
seller  financing  would  not  have  to  provide  consumers  with  disclo- 
sures. We  believe  that  that  would  be  a  serious  mistake. 

Currently,  seller  financing  constitutes  a  major  portion  of  the 
home  sales  market.  It  has  ^en  estimated  that  50  percent  of  the 
home  sales  nationwide,  and  90  percent  in  the  District  of  Columbia 
involve  some  form  of  seller  financing.  Many  of  these  contracts  are 
among  the  most  risky  for  consumers.  They  include  balloon  notes. 
They  include  variable-rate  terms.  And  they  include  both  terms  and 
costs  that  consumers  need  information  and  should  be  getting  infor- 
mation on. 

So,  we  would  strongly  encourage  this  committee  to  delete  that 
provision,  to  insure  that  home  buyers  understand  what  they  are 
getting  into. 

We're  also  strongly  opposed  to  the  provision  that  would  preempt 
all  State  laws  that  are  similar  in  purpose,  contents,  requirements, 
or  scope  to  the  Truth  in  Lending  Act. 

This  is  such  a  broad  and  sweeping  preemption  of  State  law  that 
it  arguably  could  preempt  all  State  antitrust  laws  that  are  similar 
in  purpose  to  the  Truth  in  Lending  Act,  in  that  they  are  both 
intended  to  promote  competition.  It  would  preempt  a  wide  array  of 
State  laws  that  are  similar  but  are  entirely  consistent  with  the 
Truth  In  Lending  Act.  Among  those  laws  would  be  laws  that  pro- 
vide consumers  protection  when  there  are  changes  in  terms  in 
open-end  credit  card  accounts. 

Under  the  Truth  in  Lending  Act,  consumers  are  only  required  to 
be  given  15  days  advance  notice.  Many  of  the  States  have  far  r 

protection.  Some  States  require  that  consumers  be  given  30        s. 
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60  da^  advance  notice;  and  some  States  prohibit  lenders  from 
changing  the  interest  rate  on  outstanding  balances  on  credit  card 
accounts.  It  would  be  unfortunate  to  preempt  those  laws  and  to 
allow  lenders  to  change  interest  rates  on  credit  that  consumers 
have  already  taken,  without  providing  protections  offered  under 
State  law. 

The  opt-out  provision  is  a  charade  and  a  farce.  It  would  not 
protect  State  laws.  Preemption  takes  effect  immediately.  All  State 
laws  would  be  wiped  out.  The  States  necessarily  would  have  to  take 
a  certain  period  of  time  to  reinstate  their  own  laws.  And  even 
those  that  were  able  to  respond  quickly  would  not  reinstate  laws 
for  at  least  a  year.  For  States  such  as  Texas,  that  only  meet  every 
other  year,  there  could  be  a  3-year  delay. 

Most  important,  those  States  that  don't  notice  this  rather  ob- 
scure provision  in  the  miscellaneous  section  of  a  rather  maamve 
banking  bill,  and  that  do  not  tfike  action  within  3  years,  will  never 
again  be  able  to  pass  any  law  that  is  similar  in  purpose,  scope, 
content,  or  requirement  to  the  Truth  in  Lending  Act.  This  is  an 
enormous  intrusion  on  the  ability  of  the  States  to  regulate  in  areas 
that  the  Federal  Government  has  not  regulated,  and  in  which  the 
F^leral  Government  has  not  established  any  consumer  protections. 

We  also  would  oppose  the  provisions  that  would  so  weaken  the 
private  enforcements  in  the  Truth  in  Lending  Act  as  to  take  all 
the  teeth  out  of  this  law.  Enforcement  obviously  provides  one  of 
the  major  incentives  for  creditors  to  comply  with  the  law.  Without 
enforcement,  the  law  becomes  worthless. 

We  ui^e  that  Congress  not  adopt  the  Eunendments  proposed  in 
this  bill,  but  instead  move  to  assure  that  consumers  get  better 
disclosures  for  variable-rate  consumer  loans  and  mortgages. 

There  is  a  distinct  trend  in  today's  market  toward  variable-rate 
consumer  loans.  There  is  a  flaw  in  the  current  regulations  that 
does  not  assure  that  consumers  will  receive  accurate  and  complete 
hyp<>theticals  describing  their  potential  liabilities  under  these  vari- 
able-rate contracts. 

Currently,  the  r^ulation  merely  requires  the  lender  to  disclose 
one  change  in  the  interest  rate  of  any  imiount,  at  any  time  during 
the  loan.  So,  a  lender  could  disclose  the  impact  of  a  quarter-percent 
interest  rate  change  during  the  last  payment  period  and  comply 
with  this  requirement. 

Instead,  we  believe  that  truth  in  lending  should  require  that 
lenders  give  consumers  hypotheticals  showing  changes  in  payment 
terms,  the  dollar  Eunount  owed  and  the  other  consumer  credit 
terms  when  the  interest  rates  go  up  over  a  long  period  of  time,  and 
when  the  interest  rates  go  down  over  a  long  period  of  time,  and 
when  interest  rates  vacillate  up  and  down. 

We  promised  that  we  would  attach  two  articles  from  Consumer 
Reporte,  and  through  oversight  failed  to  attach  one  of  them,  which 
describes  the  kind  of  disclosure  that  we  think  should  be  required 
under  truth  in  lending.  We  will  make  that  available  to  the  commit- 
tee as  soon  aa  possible. 

Ms.  Broaoman.  In  closing,  we  strongly  uif^  the  committee  not  to 
adopt  the  proposed  amendments  in  S.  1720  which  we  believe  would 
be  quite  harmful  to  consumers  throughout  the  country. 

Thank  you. 

[The  complete  statement  and  additional  material  follow:] 
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STATBHENT  OP  ELLEN  BROADHAH 

COUNSEL  FOR  GOVEUIHBNT 

AFFAIRS 

He.   ChaiEDBn  and  neaCecs  of   the  subconunittee,  Consunets 
Onion*   appreciates  this  opportunity  to  testify  on  S.    1720,   a 
coiif)lex  bill  with  adverse   Implications  for  consumers.     We 
strongly  oppose   those  sections  of  S.    172Q  that  would  erase 
valuable  state  consunier  protection  laws  and  effectively  rescind 
the  Truth  in  Lending  Act.     As  consumer  ccedit  has  Cecome 
increasingly  confilex  and  risky,    consumers  must  rely   more  than 
ever  on  state  laws  that  prohibit  loan  sharking,   unconscionable 
credit  terms  and  abusive  credit  practices.    .Title  IV  would 
eliminate  many  of  these  laws. 

In  this  era  of  variable  rate  loans,   with   Increasing  hidden 
risks  for  borrowers.  Truth  in  Lending  Act  disclosures  are 
vital.     Title  VII   would  deny  to  home  buyers    inpoctant 
disclosures  about  seller   residential  financing,   eliminate  the 
Incentives  for  lenders  to  comply  with  this  law  and  erase  an 
array  of  needed  state  laws  that  are  wholly  consistent  with 


'Consumers  Union   is  a  nonprofit  membership  organization 
chartered  in  1936   under   the   laws  of  the  State  of  New  YorK  to 
provide    information,   education,   and  counsel  about  consumer 
goods  and  services   and  the  management  of   the  family  income. 
Consumers  Union's   income   is  derived  solely   from  the  sale  of 
Consumer  Reports,    its  other   publications,    and  films.     Expenses 
o£  occasional  public  service  efforts  may  be  met,    in  part,    by 
noncestrictive,    noncommercial  grants  and  fees.      In  addition  to 
reports  on  Consumers  Union's  own  product   testing.   Consumer 
Reports,   with  over   2.8   million  circulation,    regularly  carries 
articles  on  health,    product  safety,    marketplace  economics,    and 
legislative,    judicial,    and  regulatory  actions  which  affect 
consumer  welfare.     Consumers  Union's  publications  carry  no 
advertising  and  receive  no  commercial  support. 
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TILA,     Rather   than  undecnine  this  statute.  Congress  should  nove 
to  expand   its  disclosures,   especially   for  variable  rate  loans 
and   for   unusual,   but  risky  credit  acrangenents. 


All   tne  consumer  groups,    including  Consumers  Union,  and  all 
the  state  regulators  who  testified  on  S.    1406  expressed  strong 
opposition  to  this  proposal.      Despite  their   objections,    this 
bill  has  been    introduced  without  any  changes  as  Title  IV  of  S. 
1720.      Rather   than  repeat  our   previous  testimony,   Consumecs 
Union  has  attached  to  this  statement  a  copy  of  our   testimony  on 
S.    1406   and  a  recent  Consumer  Reports  article  on  this  subject, 

CU  again  expresses   its  strong  opposition  to  this 
unwarranted,    unprecedented,   and  unconscionable  federal 
Intrusion   into  a  domain  traditionally  regulated  by  the  states. 
Title  VI   would  legalize  loan  sharKingy   extortion  and  various 
unsavory  creditor  practices.      It  wpuld  erase  virtually  all 
state  laws  governing  consumer  credit  charges.     The 
second- by- sect ion  analysis  purports  to  save  some  state 
consumer -credit  protection  laws.      However,   tnis  analysis    Is 
wholly  at  odds  with  the  plain  lanugage  of  Title  IV.      State 
consumer   protections  that  are  not  mentioned   in  the 
seotion-by-aection  analysis  would  be   lost.      If   the  Committee 
wants   to  preserve  these  state  laws.  Title   IV  must  be  reworded. 
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In  any  case,  Titl«  IV  would  sanction  satious  consuattz 
abuses  tnat  bave  oeen  reaadied  using  state  laws.      In  fcbe 
District  of  ColuiAia,    for  exa^le,   second  aoctgaga  scaaa  bave 
been  cupcuced  and  Invalidated  under  O.C. 's  consuvat  usury  law. 
A  local  consuaer   reporter,  Ellen  Kingsley,  recently  presanted  a 
five  part  series  on  the  Channel  9  evening  news  describing  these 
sctaeaes.      In  each  case,   an  agent   Cor  a  aDttgage  coipany  prayad 
on  an  unsophisticated  taoaeownec  by  offering  a  substantial  loan, 
with  snail  aonthly  payaents.      In  me  case,  an  elderly  woaen  was 
offered  a  S13,500  Deed  of  Trust  with  a  $13S  monthly  payaant. 
She  willingly  accepted.     She  did  not  realize   that  $5,000  of 
chat  loan  would  be  paid  to  the  nortaga  coapany  for  various  fees 
so  that  she  would  only  receive  S8,500    in  cash.     Moreover,   she 
was  not  told  that  at  the  end  of  one  year,   she  %iould  owe  a 
balloon  payment  of  $13,500.     The  nonthly  payaents  only  coVered 
Interest.     After  adding  all  the  fees  and  interest  she  paid,   bar 
effective  interest  rate  was  SOt. 

After   the  news  secies  ran,  Hs,   Kingsley  reported  that 
twenty-one  viewers  called  her   to  report  similar  contracts  they 
had  been  hoodwinked  into  signing.     Many  of  these  noueowners 
were  able   to  prevent  foreclosure  proceedings  and  avoid  losing 
their  homes  because  of   the  D.C.   usury  statutes.      If  Title  IV 
becomes   law,    these  individuals  nay  be  without  any  protection 
against   these  vicious  practices. 
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Title  IV  could  prove  very  expensive  for   many  consuners. 
Ttie  outstanding   installment  credit   in  the  United  States  at  the 
end  of  July  19B1  was  $320.9  billion.      IC  ecasing  state  usucy 
limits  were   to   increase  interest  cates  by  as  little  as  one 
percent,   consumers  would  pay  a  staggering  tlO  billion  pec  year 
moce  for  credit. 

At  a  time  when  the  administration  professes  to  be  ceturning 
more  governmental  powers   to   the  states,    this  overreaching 
effort  to  destroy  state   laws  is  an  anomoly.     The  language  of 
Title  VI   remains  as  sweeping  as   in  S.    1406  and  would  erase  not 
only  state  usury  laws,    but  also  an  array  of  other    important 

ion  laws.     As  we  have  stated,    this  proposal   is 
unfortunate,    and  hazardous  measure.     Last  week, 
the  Consumer  Affairs  Subcommittee  of   the  House  Banking 
Committee  voted     8  to  1  against  a  similar  bill.      The  Senate  too 
should  evaluate   this  bill  separately,'  on   its  own  merits.     We 
doubt  this  bill  could  pass  either  House  of  Congress  on  its 
own.      It  should  not  be  buried   in  and  passed  as  part  of  an 
unrelated  and  massive  banking  bill. 
II.      S.    1720  Would  Effectively  Rescind  TILA 

TILA  was   recently   amended   to   sin^ilify   its   requirements. 
The  new  provisions  are  not  unduly  burdensome  for  creditors,   and 
provide  oorrowers  witn  key   information  which  enables  a 
competitive  market  to  operate  efficiently.     The  FRB  has 
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clarified  cae  new  provlsioas   la  a  vastly  aot*  slaplc  new 
vetsioa  of  Segulaciim  x  and  condensed  all  TILA   intcrptetatlMtt 
into   a   single  co^iestary — an   enoiaous   und«rtaKin9. 

SoaeUeless,   nefoce  ute   ins  bas  diled  on  Ute  new  law,  S. 
1720  proposes  to  again  rewrite  tais  law  and  create  new 
confusions.      The   sweeping   aaendaents   contained    in   S.    XTiO   would 
enaesQ   tne  FRB   in  a  new  round  of   regulation  wtltinq  that  would 
i^.douoteoly  result  in  coi^lex,   controversial  rules.     Moreovvc, 
tnese  aaendaents  would  undec*lne  TILA  by  encouraging   Inaccurate 
disclosures,   precluding   inforaed  coaparlsion  snopping,  and 
inhibiting     coapecltion   in  consuaer  credit  ■arkets. 
Arrangers  Of  Credit  Should  Provide  TIIA  Disclosures 

S.    1720   proposes  to  deprive  consuMers  of  TILA  disclosures 
from  persons  who  regularly  arrange  for  the  extentlon  of  credit. 
This   Is  wholly  at  odds  with  TILA's  purpose  of  infornlng  . 
consumers  about  basic  credit   terpts  and  costs  so  that  they  may 
select   the  most   favorable  credit  arrangement. 

Honebuyers  will  be  placed  at  a  severe  disadvantage. 
Because  of   the  expense  of  mortgage  financing   from  comtNCclal 
sources,    homeowners   increasingly  are   financing  the  sales  of 
their  homes,    often  with  real  estate  agents  handling   the 
arrangements.      Sellers  who  finance  no  more   than  five  Bales  eacR 
year  are  exenpt  from  maKing  TILA  disclosures,   but  agents  who 
regularly  arrange  this  Kind  of  financing,    in  our  view,    must 
conply.      Seller   financing  constitutes  a  major  source  of  credit 
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for  hone  purchases.     Various  tealtoc   asaociations  have 
estimated  tnat  seller   financing    is  currently  provided  In  90%  of 
the  residential  sales   in  Washington,   D.C.,   and   in  501  of 
residential   sales  nationwide.     Because  these  arrangements  can 
be  quite  risky  and  unclear,  TILA  disclosures  are  vital.      Some 
seller    financing  agreements  involve  variable   interest  rates  or 
require   a  substantial  balloon  payment  within  a  few  years. 
Realtors  who  regularly  arrange  seller   financing  should  provide 
all   the  TILA  disclosures  currently  required.      So   large  a 
segment  of  the  consumer   credit  market,   with  such  enormous  risks 
for   consumers,    should  not  be  exempted  from  TILA. 
S.    1720  Would  Preempt  Valuable  State  Laws 

S.    1720   would  preempt  all  state   laws   'similar    in  purpose, 
scope,    requirement  or  content*   to  TILA.      It  explicitly  pree^tts 
all   state  laws  'relating  to  the  disclosure  or  advertising  of 
consumer  credit  or   lease  terms,    credit  card  and  credit  billing 
practices,    liability   for  consumer   lease  transactions,   and  the 
rescission  of  consumer  credit  transactions." 

It  would  therefore  preenpt  a  broad  array  of  state  Laws  that 
are  entirely  consistent  with  TILA,  and,  in  fact,  further  TILA'a 
purpose  of  protecting  consumers   from  deceit,    fraud  and  abuse. 

TILA's   far-reaching  purposes    include  enhancing  economic 
stabilization  and  competition.      S.    1720  arguably  would  preempt 
a  multitude  of  state   laws — for   exanple,   antitrust  laws — with 
similar  purposes.     All  state  consumer  credit  laws  and  even  all 
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state  consutDer  protection  laws  quite  atguably  are  "similar"  to 
TILA.  Both  regulate  consumer  credit  transactions  oc  both  are 
intended   Co  protect  consumers. 

State  laws  that  require  disclosure  of  specific  charges 
before  they   nay  be  assessed  would  appear  to  be  preerpted. 
State  laws  requiring   that  credit  advertising  be  true  and 
accurate  also  would  appear  to  be  nullified.     Thus,   even  state 
consumer  pcotection  laws  that  conplenent  TILA  arguably  would  be 
erased.      The  FBB  would  have  to  decide  which  state  laws  are 
similar   in  purpose,   scope,   requiceinent  or  content  to  TILA,   and 
would  be  responsible  for  nullifying  such  laws,   even   if   they  are 
consistent   with  TILA--a  difficult   task. 

We   urge   that  this  committee,    instead,    support   the  retention 
of  TILA's  current  preemption  only  of   state   laws  that  conflict 
witn  TILA.     The  FRB  has  set   forth  clear   standards,    in 
Regulation  z  and  the  TILA  commentaryi    for   identifying 
conflicting   state  laws.      By   the   time  S.    1720  could  become  law, 
the  PRB   is  liKely  to  have   identified  most  individual  state  laws 
tnat  are  preeinpted.     The  FRB  standards  permit  the  states  to 
adopt  laws  that  redress  local  problems  in  a  manner   that  does 
not  conflict  with  federal  TILA  requirements.     The  proposal  to 
substitute  for   the  existing  precise,   worKable  and  equitable 
standards  one  which   is   sweeping  and  vague  would  be  a  serious 
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In  any  casci   befoc«  proceeding  to  review  thia  proposal,    tli* 
Conunlttee  staff  stiould  pcepace  a  coirpretiensive  listing  of  the 
multitude  of  state  laws  Chat  would  be  preenfited  under  S.    1720. 
IE  the  members  of  Congress  understood  the  reach  of  this 
proposal  and   the  valuable  state   laws  that  would  be  lost, 
few — if  any--would  vote  foe   this  neasuce. 
The  Reenactment  Option  Is  A  Farce 

S.    1720's  provision  that  purportedly  allows  the  states  to 
opt  out.  of   the   federal  pceenption  ia  a  charade.      It  does  not 
permit  the  states  to  prevent  federal  preenption  of   their   laws. 
The   federal  preemption  occurs  imntediately  upon  enactment  of  S. 
1720.     Many  states  will  be  unable  to  respond  quickly  to  this 
preemption.      For  exaiif>le,    in  Texas,   where  the  legislature  meets 
every  two  years,    state  law  could  be  erased  for  a  significant 
period  of  time.     Once  the  states  do  respond,    they  could  not 
reinstitute  their  laws  until  at  least  one  year  after    reenacting 
them.     Further,   any  state  that  does  not  opt  out  within  three 
years  after   S.    1720    is  enacted  would  be  precluded  from  ever 
again  passing  any  law  similar   in  purpose,    scope,    requirement  or 
content  to  TILA.     States  that  are  unaware  of   the   Inplicatlons 
of   this  obscure  pcovi3lon--buried   in  the  miscellaneous  section 
oE  S.    1720,    an  enormous  bill — would  be  quite  unhappy  to 
discover   they  cannot  adopt  laws  responding  to  local  problems  in 
consumer  credit  markets. 
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Private  Enforceaenc  Will  Be  Sndangeced 

Tlie   iipoccance  of  TILA  was  cecogniied  by  th«  lata  Pcasidw 
Lyndon  B.  Johnson  when  he  seated  on  signing  this  consuNet 
protection  law: 


As  President,    I   know  of  no  single  piece  of 
legislation  which   is  of  aoce  pc«ssing  oe   more 
personal  concern  to  note  of  ouc  consumers  than 
this  bill.     This  bill   is  truly  a  triu^h   foe 


To  achieve  the  objectives  of  TILA,   private  enforcement  is 
essential.      Because  of  the  difficulty  of  proving   monetary 
damages   from  TILA  violations.  Congress  provided  for   a  civil 
penalty.     All  violators  are   liable  for  an  amount  equal  to  twice 
the  finance  charge,    but  no  more   tnan  $1,000  or  less  than  $100. 
This  penalty   Is  a  prerequisite   to  private  enforcement  of  the 
Act.      It  creates   incentives  for  creditors  to  conply  with  the 
law. 

During   the  recent  simplification  of  TILA,  Congress  retained 
this  civil  penalty  only   for  a  very  limited  list  of  major 
violations  of  tnis  Act    (e.g.,    for   inaccurate  disclosure  of  the 
APR).     This  significantly  reduced  the  incentives  for  creditors 
to  conply  with  the  remaining  sections  of  TILA. 

Now  s.    1720  proposes  to  eliminate  the  main   Incentive  for 
creditors  to  comply  even  with  the  most  crucial  sections  of 
TILA.      It  would  permit  a  civil  penalty  award  only   if  'the 
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creditor's  actions  reflect  substantial  noncoapliance  with 
(TIU)'   and  only  if  the  court  found  an  award  appropriate  aft*c 
considering  the  aaount  of  dana^es  a%facded,  whether  the 
violation  was   intentionali    tne  frequency  and  persistence  of 
violations,    tne  creditor's  resources,   the  nusber  of  people 
harned  and  any  other   factors  the  court  deened  relevant. 

Private  enforcement  actions  will  become   Ear   more  co^lex 
and  expensive  because  borrowers'    attorneys  will  be  required  to 
set  fortn  an  enormous  aaount  of  evidence.      Plaintiffs  will  have 
to  submit  evidence  on  a  creditor's  intentions,   other  violctlons 
of   law--even  unrelated  ones — and  resources.      Indeed,   they  would 
have  to  suomit  evidence  on  virtually  any  other  factor  a  court 
might  deem  relevant.      It  would  be  inpossible  for  consunsrs  to 
predict  whether   they  will  recover  civil  penalties  under   this 
amendment.     Few  borrowers  will  be  willing  to  undertake  the 
enoruous  burden  of  bringing  a  TIU  case   if  the  possibility  of 
obtaining  a  civil  penalty   is  so  uncertain. 

Without  the  threat  of  private  enforcement  actions, 
creditors  will  have   little  incentive  to  follow  TILA  aandates. 
Disclosures  therefore  may  well  become   inaccurate,    causing 
consumers  to  be  misled,    comparison  shopping   to  becone 
impossible,    and  tne  free  matset  to  operate  inefficiently.      In 
effect,    the  proposed  changes   in  the  civil  liability  section  of 
the  TILA  constitute  a  devious  and  misguided  effort  to  rescind 
TILA  and   to  permit  deception   in  consumer   lending.     Consumers 
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Union  therefore  strongly  urges  you  to  oppose  all  the  TILA 
anendments  contained  in  S.  1720,  whicti  would  undermine  ttie 
effectiveness  of  this   inportant  consamec   law. 

Congress    instead  should   increase  the   Information  required 
under  TILA,    especially   for  variable  rate  consumer   loans. 
Hithin   the  creditor  community,    there   is  a  growing    interest  in 
and   increasing  use  of  variable  interest  consumer   loans, 
especially  mortgage  loans.     When  the  Truth   in  Lending  Act  was 
passed,    variable  rate  loans  were  virtually  unknown.     The  Act's 
disclosure  requirements,   therefore,   were  designed  for   loans 
with  fixed   interest  rates.     The  Federal  Reserve  Board  has 
attenpted,    in  Regulation  Z,    to  adapt  the  law  to  these 
innovations.      But,    it  has  failed  to  require  the  disclosure  of 
information  that   is. essential  for  evaluating  tnese  loans. 

Variable  rate  loans  carry  enormous  uncertainty  and  clsks 
for  consumers.     The   interest  rates  and  monthly  payments  can 
vary  substantially,    in  some  cases  without  limit,    and  create 
serious  financial  difficulties  for  consumers.      In  the  hone 
mortgage  arena,    a  recent  national  survey  of   savings  and  loan 
associations  discovered  that  48  percent  offered  adjustable 
mortgages  has  no  limit  on  interest  rate  fluctuations. 
Consumers  who   in  January  197B  purchased  an  unlimited  t50,00Q 
mortgage  with   the  interest  rate  tied  to  a  e-montb  Treasury  Bill 


1/     American  Mortgage  Insurance  Company,    Survey  of  Savings  k 
Loan  Associations'   Adjustable  Mortgages    (5eptea^>er   10, 
1981) 
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index  would  aave  vatea«d  taeic   aoctgage  interest  lat*  jn^>  fioa 
9.15%  to  17.39%  sy  January  1981.     Tbeic   aontbly  payaeat  vould 
nave  ssyrociceted  froa  t40B   to  1722,    a  771    increase. 

THe   spread   of   tnis   vacia&le   rate   phenoaenon   to   non-aortgaqs 
consuaec  ccedit   is  liicely  to  exacerbate  tee  risks  for 
consoBecs.     An  individual  witn  a  variaale  rate  mortgager   auto 
loan,    credit  card,   tioae- it^rovencnt   loan  and  educational  loan 
iLay  well  be  threatened  witn   insolvency  if  interest  rates  rise 
significantly. 

With  S0E«  variaole  rate   loans,   the  principal  owed  can  also 
increase.     This   is  called  negative  anortization.      It  occurs 
vnen  the  nontly  paynent   increases  are  limited.      If  the   interest 
rates  rise  rapidly  and  the  mnttily  paynent  does  not  cover  all 
the   interest  that  is  owed,    unpaid  Interest  is  added  to  ths 
deot.     Each  new  interest  rate  is  applied  to  the   increased 
Balance,    so  the  consumer  pays  interest  on   interest.      The 
increase   in  a   nurtgage  debt  can  be  substantial   if  interest 
increases  are   large  and  the  limits  on  paynent  changes  are  low. 
Under   some  mortgages,    the   intitial  loonthly  payment  is  set  too 
low  to  amortize  the  loan.     The  debt  therefore  increases  from 
the  first  day  of  the  loan  term  and  continues  to   increase  unless 
the   interest   rate  drops. 

In  light  of   the  obvious  risks  involved   in  these  loans,   and 
consumers'    lack  of   familiarity  with   these  unusual  new  terns, 
effective  TILA  disclosures  are  crucial.     Because  creditors 
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:  predict  uiterest:  i«t*  et  aaauay  paj'^eat  taMn^t*  witk 
ceicautry .   ri>ef  saonld  provide  dlscl&Mr«s  Uwi  cducftt* 
ccnsmexs  vwui  i:iie   jjifMicc  at  alt«r&«tiv«  econMuc  cwtdiiiMtt, 
Bjpo!Li>et.icals  provide   consoMers   wiu   tJt*  ocst   av«i1»&1« 
iaforvatiaa- 

DnfiM Luas^rly.    tine  PSS's  Kegulacion  a  aeiely  t*^it*s 
lenders  to  give  one  tiypotJtctical  cxa^I*  desctitiinq  U»*  ch«nt*« 
in   IlO^  payaeoc   ceriB   titat  would   result,   froft  one    increase   in   tlM 
interest  rate,    at  any  tiae  during  the  loan  ter*.     A  virtually 
useless  Dypot&etical  showing  a  1/*  of  one  percent  incteat*  in 
tbe  interest  rate  ducing  tb«  last  payaent  p«riod  would  appear 
to  coBply  witb  tAis  aosurd,    inadequate  regulatory  r*<)uic*Mtnt. 
Korover,    tbe  bypotlietical  need  not  even  describe  the  loan  the 
consumer   applied  for.      Under   the  TIUV  coa^ntacy.   creditors  can 
provide  either   a  standard  example  that  represents  the  general 
type  of  credit   they  offer  or  an  exaaple  that  reflects  the 
credit   to  be  purchased. 

Consumers  will  be  confused  by  an  array  of  TIU 
hypotheticals  that  do  not  provide  cosparable   infornation.      Some 
consuaers,    misled  by  favorable  hypotheticals,    nay  purchase  the 
least  desirable  available  credit.  Or    lenders  may  generally 
provide  quite  favorable,    but  unrealistic  hypotheticals,    to 
narhet  their  products,    leaving  consumers  with  an  unrealistic 
sense  of  their   potential  liaoilities.     Altogether,    this 
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arbiCeacy,   wocChless  disclosure  eequireaent  doas  not  assure 
consumecs  they  will  receive  the   information  tney  need  to  sake 
infocned  shopping  decisions,    as   intended  by  TILA. 

Consumecs  Union  urges   this  comiittee  to  amend  TILA  to 
require  lenders  to  provide  several  hypotheticals,   with 
identical   interest  rate  changes.     The  attached  Consuaer  Reports 
article  contains  a  chart  that  describes  the   intact  of  one 
econonlc  scenario  on  a  variety  of  types  of  nortgate  loans. 
Utilization  of   identical   interest  rate  charges  in  the  TILA 
hypotheticals  will  provide  consumers  with  coofiaraole 
information  on   their  credit  options.     We  suggest  that  three 
hypotheticals  be  used:     one  with  a  steadily  rising  interest 
rate    (e.g.,    one  percent  per  year];   one  with  a  declining 
interest  rate;   and  one  with  an   interest   rate  that  rises  and 
falls  during   the  loan  tern.      In  addition  lenders  should  be 
required  to  disclose   the   infiact  of  these   interest  changes  on 
the  entire  schedule  of  payrnentSf    nortgage  debti    enrtgage  tera, 
total  of  payments  and  any  other   credit  tern  required  to  bs 
disclosed  under  TILA.     This  will  enable  consumers  to  understand 
their   potential  liabilities  under  different  consumer   loans. 
Moreover,   because  the  same  interest   rate  changes  would  be  used 
for  various  credit  arrangements,    consumers  will  be  able  to 
conpace  different  types  of  loans.     These  disclosures  are  needed 
to  enable  consumers  to  confiarision  shop  and  to  enhance 
conpetition   in  consumer   credit  markets. 
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Conclusion 

In  closin9i  Consunecs  Onion  strongly  urges   this  Comnlttec 
to  d«leta  thosa  provisions  In  S.    1720   that  would  undermine  TIIA 
and  destroy  valuable  state  laws,    and  anend  S.    1720  to  reguice 
additional  TILA  discloauces  for  variable  rate  loans. 
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The  Chairbun.  Mr.  Schechter? 

HENRY  SCHECHTER.  DIRECTOR,  OFFICE  OF  HOUSING  AND 
MONETARY  POLICY,  AFU<;iO 

Mr.  Schechter.  Mr.  Chairman,  I  am>reciate  the  opportunity  to 
present  before  you  the  views  of  the  AfXr-CIO  on  penomg  financial 
institutions  legislation. 

The  AFL-CIO  has  a  continuing  concern  for  the  effects  of  finan- 
cial institution  mierations  upon  the  economy,  employment  levdB, 
availability  of  anordable  credit  for  housing,  and  the  level  of  inteiv 
est  rates  which  are  paid  by  working  people  directly  or  indirectly. 

CHANGE  OF  INVEffTUENT  POWERS 

The  most  significant  proposed  l^islative  changes  would  be  those 
in  S.  1703  and  S.  1720,  that  would  change  the  investment  powers  of 
federally  chartered  thrift  institutions.  The  latter  could,  in  effect, 
become  commercial  banks,  following  the  theme  of  "if  you  can't 
fight  them,  join  them." 

The  thrifts  would  be  authorized  to  have  corporate  demand  depoe- 
its,  with  practically  no  asset  ratio  requirements.  They  could  make: 
Commercial  and  industrial  real  estate  loans;  loans  for  commercial, 
corporate,  business,  or  agricultural  purposes;  investment  in  com- 
mercial paper  and  corporate  debt  securities;  consumer  loans;  and 
loans  for  related  inventory  and  floor  planning. 

Many  of  the  troubled  financietl  institutions  may  become  viable 
through  such  alternative  investments,  but  there  will  be  an  even 
more  restricted  flow  of  funds  for  residential  financing  at  affordable 
rates  than  presently  exists. 

Furthermore,  increased  competiton  for  savings — as  the  thrifta 
think  they  CEin  make  these  higher  rate  loans,  they  will  be  willing 
to  pay  more  savings — will  keep  interest  rates  tugh  so  that  the 
thrifts  will  not  have  the  fimds  to  lend  at  rates  that  can  sustain  a 
high  level  of  housing  market  demand.  The  experience  of  mutual 
savings  banks  who  have  had  nonhousing  investment  powers  indi- 
cates that  a  drift  away  from  home  financing  can  be  expected. 

I  refer  you  to  the  table  I  have  on  page  6A,  which  diffiers  some- 
what from  the  comment  made  by  a  previous  witness. 

The  financial  restructuring  envisioned  in  the  proposed  bills, 
therefore,  is  likely  to  aggrevate:  The  periodic,  shatp,  cyclical  down- 
turns in  housing  production;  the  high  costs  related  to  such  stop/go 
operations;  the  continuing  inflation— generating  short  supi^  i^ 
housing;  and  the  continued  economic  instobility  reflected  in  altn^ 
nating  recession  and  inflation. 

The  AFL-CIO  is  opposed  to  S.  1703  and  S.  1720,  which  would 
grant  thrift  institutions  new  investment  powers  and  exacerbate  ^e 
residential  financing  problem  in  the  absence  of  an  altematiTe 
workable  solution  to  that  problem. 

A  solution  must  be  found  that  is  consistent  with  combating  infla- 
tion. The  record  shows  that  reliance  upon  the  Federal  Reserve's 
polity  of  tightening  up  the  money  supply  growth  is  ineffective.  Tbe 
resultant  high  interest  rates  add  to  inflation  and  cause  economic 
instability,  with  drastic  housing  downturns  and  greatly  i 
business  failures. 
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The  AFL-CIO  ui^  disapproval,  however,  of  the  provisions  to 
exempt  the  institutions  holaiE«  such  accounts  from  reserve  re- 
quirements for  the  accounts.  Itie  exemptions  would  increase  the 
difficulty  of  controlling  the  money  supply  effectively. 

If  I  may,  sir,  I  would  like  to  take  the  remaining  5  of  mv  10 
minutes  to  comment  on  some  issues  that  you  and  others  have 
raised  this  morning. 

The  new  vehicles  for  consumer  deposits  for  investment,  such  as 
American  Express,  Sears,  Texaco  as  proposed,  did  not  bring  around 
a  basic  change  in  what  had  been  developing  for  the  last  20  or  30 
years.  Namely:  Every  time  that  interest  rat«8  became  high,  house- 
holds invested  directly  in  market  instruments.  This  hf^  been  a 
rising  trend,  and  these  new  money  market  funds  came  along 
simply  to  facilitate  that  trend. 

OREATEB  UNDERSTANDINQ  OF  ECONOMICS 

Because  of  the,  let's  say,  many  more  affluent  households  we  have 
today  than  we  used  to  have,  and  because  of  their  somewhat  greater 
understanding  of  economics — or  at  least  differences  in  interest 
rates— the  money  flows  to  higher  yields  much  more  readily  than  it 
did  years  ago. 

VHien  you  spoke  of  "the  world  has  changed" — it  has  changed  not 
so  much  in  the  financial  institution  competition,  I  believe,  but 
basically  because  there  are  more  affluent  emd  more  economicsJly 
literate  households,  those  who  insist  on  deploying  their  own  funiu 
for  investment.  And  this  will  continue,  no  matter  how  we  chan^ 
the  institutions.  If  it  isn't  in  one  type  of  institution,  it  will  be  m 
another. 

As  you  know,  before  some  of  these  formal  institutions  were  cre- 
ated for  these  investments,  there  were  investment  clubs  which 
households  formed  for  themselves,  and  this  could  happen  again. 

So  I  think  the  only  way,  as  has  been  shown  by  our  experience 
and  in  other  countries— the  only  way  we  b^fin  to  get  a  handle  on 
this  is  by  restricting  certain  credit  uses. 

There  is  no  reason,  for  example,  to  have  allowance  in  a  tight 
money  period  for  all  the  credit  lines  that  were  established  in  the 
battle  for  Conoco  and  the  few  billion  dollars  that  were  used  for 
that.  There's  no  reason  to  Eillow  the  Hunt  brothers  to  borrow  a 
billion  dollars  to  comer  the  silver  market.  And  we  could  go  on  to 
other  examples  which  might  be  prohibited  during  such  periodB. 

Also  it  has  been  indicated  by  some  of  the  witnesses — and  I  be- 
lieve you  also  mentioned 

The  Chairhan.  Can  I  ask  you  a  question  on  that  point.  I  agree 
with  your  description  of  the  situation  that's  been  coming  for  a  long 
time.  It's  much  worse  because  of  the  extremely  high  interest  rates 
and  the  flow  of  funds  out  of  the  traditional  depository  institutions. 

But  even  if  interest  rates  dropped  dramatically  and  soon  and 
saved  the  thrifts  from  disaster,  the  difference  this  time,  is  as  you 
mentioned — the  much  more  sophisticated  investors,  the  more  afflu- 
ent investors,  and  so  on.  All  of  these  new  things  aren't  ^oing  to  go 
away.  Some  people  think  that  all  that  has  to  happen  is  that  the 
interest  rates  come  down  and  that  the  thrifts  are  saved. 

What  I'm  trying  to  accomidish  is  not  to  have  an  unfair  competi- 
tive situation  where  the  traaitional  depository  inatitutuHu  are  tied 
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down  by  50-year-old  laws  that  in  some  cases  just  don't  respond  to 
the  current  real  world.  That's  the  dilemma  that  we're  trying  to 
deal  with.  It  isn't  going  to  go  away  this  time.  In  the  past,  it  usually 
has,  but  this  time  It  won't.  When  we  talk  iibout  consumer  protec- 
tions and  so  on,  the  money  that's  being  drained  out  of  a  small 
rural  State  like  mine,  out  of  the  little  banks  and  the  little  savings 
and  loans  that  give  the  greatest  consumer  service  in  the  whole 
world  because  they  know  Farmer  Jones  and  they  make  him  the 
loan  for  his  seed  in  the  spring.  Not  because  he  fits  any  of  the 
guidelines  of  the  big  banks.  But  they  know  his  father  and  his 
indfather  before  hun  who  paid  their  bills.  So  they  give  him  a 


grand! 

loan. 


Those  kinds  of  relationships  are  disappearing  to  the  Texacos  and 
these  huge  conglomerates.  So  what  I'm  attempting  to  do  without 
getting  into  any  of  the  specifics  or  arguing  over  particular  points  is 
somehow  to  free  up  those  institutions  so  that  all  this  money,  these 
hundreds  of  billions  of  dollars,  are  not  drained  out  to  New  York 
and  Chicago  and  invested  in  CD's  and  Eurodollars  insteeid  of  in 
home  mortgages. 

Mr.  ScHECHTBE.  I  don't  think  you  can  accomplish  your  purpose, 
though,  as  long,  as  you  indicated  too,  you  have  high  interest  rates. 

The  Chairbian.  I  personally  can't  do  anything  about  high  inter- 
est rates  all  by  myself.  If  I  could,  they  would  have  been  down  a 
long  time  ago. 

As  chairman  of  this  committee,  I  pray  for  low  interest  rates 
every  night  before  I  pray  for  my  wife  and  children.  Nothing  would 
relieve  the  burden  of  responsibility  more. 

But  what  we  normally  do  in  Congress — at  least  the  7  years  I've 
been  here — is  respond  in  a  very  short-term  manner  with  morator- 
iums with  short-term  fixes.  What  I'd  like  us  to  do  is  to  look  now  at 
the  whole  problem.  I  don't  know  when  the  interest  rates  are  going 
to  come  down.  I'm  not  one  of  those  who's  going  to  predict  that 
game,  because  most  economists  are  wrot^.  But  I  want  to  try  and 
anticipate  down  the  road  after  interest  rates  have  come  down,  after 
the  economy  is  more  stable,  that  these  new  boys  aren't  going  to  go 
away.  They  are  going  to  continue  to  grow,  only  not  as  rapidly. 
What  kind  of  a  financial  structure  will  we  have  for  the  little 
savings  and  loan,  the  little  banks,  and  the  dual  banking  system  to 
survive  5  or  10  yetirs  down  the  road. 

Mr.  ScHBCifrEB.  I  think  they  won't  survive.  And  there's  nobody 
who  can  be  really  in  the  home  flnancing  business  as  long  as  we 
have  the  uncontrolled  bidding  for  credit  for  different  purposes. 

We  have  also,  I  started  to  mention,  affluent  households.  We've 
had  really  a  doubling  of  the  average  income,  real  income,  in  this 
country  in  the  last  30  years.  And  alwut  the  upper  40  percent  of  the 
houB^old  income  distribution  has  discretionary  income.  It's  not 
only  that  they  can  invest  money;  they  can  also  go  to  the  Gucci  and 
Pucci  stores  and  use  their  credit  there.  They  support  a  flourishing 
boating  industry — fuid  there's  nothing  wrong  with  boating — but 
during  a  tight  money  period,  is  there  really  any  reason  to  expand 
the  production  of  boating? 

So  what  I'm  getting  at — and  I'm  not  saying  itllocate  ****'<"» 
and  there — but  the  overall  credit  regulation  sort  of  thing  til 
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used  last  year  for  8  months  got  interest  rates  down  in  a  hurry  ax 
really  didn't  hurt  anybody. 

The  Chaibman.  Ot  course  you  and  I  have  had  that  diacusric 
before,  and  we  totaUy  disagree,  because  I  think  it  exacerbated  U 
interest  rate  problem  and  created  higher  interest  rates.  It  gave  yt 
a  temporary  shot  like  credit  allocations,  price  otmtrols,  will  d 
They  make  you  feel  good  for  a  very  short  period  of  time.  And  like 
pressure  cooker,  you  can  put  the  ud  on  it  for  awhile,  and  eventuc 
ly  it  blows. 

So  though  you  and  I  are  friends,  we  have  a  total  disagreement  ( 
credit  controls. 

Mr.  ScHBCHTER.  Recently  I  had  some  eneriences  I'd  like  to  t« 
wiu.  I  Bjpent  2  weeks  in  Japan  visiting  the  Ministry  of  Finance,  tl 
Bank  of  Japan,  the  Labor  Ministry,  tiieir  Ministry  of  Industry  ai 
Intematioiial  Trade,  and  had  disciusions  with  people. 

Their  Bank  of  Japan  was  modeled  after  our  Federal  Rean^ 
System.  It  was  created  during  the  MacArthur  occupatiim  praia 
And  they  used  the  same  three  basic  monetary  tools.  Iliey  hai 
added  one  more — window  guidance,  which  is  this  t]rpe  of  limiting 
106  percent  of  the  year  bw>re  on  total  credit  lli^ve  used  it  ^■ 
regularly.  It  has  helped  keep  their  interest  rates  down.  It  has  d 
hurt  in  the  least  their  cafntal  growth  and  their  great  expaosio 

So  I  think  it  helps.  "Hiey  use  ofl^wr  devices  also.  But  this  has  bet 
in  their  literature  describing  their  monetary  tools,  tbey  have  addi 
that  fourth  one  to  the  three  we  have  traditionally  used,  irtiidi  thi 
ocnaedfrun  us. 

If  it  can  be  done  there — it  has  be^i  done  in  aome  of  the  Eoroii 
an  countries  to  some  extent  also — I  think  it  is  time  Car  us  to  aga 
adjust  the  financial  structure  as  we  did  years  brfore  when  i 
created  national  banks,  when  we  created  a  Fedwal  Reser 
System,  when  we  created  d^xisit  insurance.  Wh«i  we  run  into 
problem,  we've  get  to  get  off  the  dime  and  change  things  to  me 
inresMit  conditions.  And  I  think  now  with  this  changed  hooadio 
compontion  and  danged  income  distributitxi,  unless  we  do  son 
thing  like  that,  we  ke^  getting  the  pull  of  the  availaUe  knn^ 
ftinds  to  hi^  interest  rate  investmoits  idiidi  leave  honsng  oat : 
the  cold  and  many  oth«r  things,  and  we  begin  to  get  the  repeat 
instability  in  the  economy. 

The  Chauman.  Evu)  if  we  did  enrything  you  wanted  to  io, 
still  say  you  can't  sit  oo  the  preamt  structure  ol  the  ssmn^  ai 
loan  industry.  You  would  still  have  distwtiops  and  laiilihiiiMi  tfa 
would  not  be  addressed,  vwtn  if  yon  prohibited  these  big  uMugui 
Bv«)  if  we  were  to  say:  "You  cant  have  credit  for  that;  you  en 
have  credit  for  this."  I  still  sobnut  to  you  that  that  would  nok  aol' 
the  proMem  of  this  new  competttiOD.  unks  we  also  look  al  ti 
basic  restructuring  and  the  nuea  and  regnlatiana  that  make  ths 
institutioos  in  many  caaee  iwiMfn— pMiti— .  with  the  new  faova  i 
the  block. 

Mr.  SuuuiiBL  I  would  have  no  obiection  to  the  lestmcfi 
w«  abo  did  soow  of  Unae  otho-  thin^  I  am  mam 
think  «v  can  begin  to  get  a  control  of  the  oredit  f 
the  escalaiMn  (rf*  interest  rates  vrtiidt  1 
tiwe 
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The  Chairman.  Henry,  as  much  as  I  love  you,  you'll  get  credit 
controls  over  my  dead  body. 
"Aughter.l 
"  e  complete  statement  follows:] 


[^ugl 

trheo 
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Such  preemption  would  take  away  the  right  of  home  owners  to  sell  subject  to  an 
exUtlng  mortgage.  Whether  that  right  can  be  precluded  by  lenders  is  a  basic  legal 
question  about  which  Supreme  Courts  of  various  states  have  differed.  The  Congress 
should  not  by  its  action  shift  that  risk  of  rising  interest  rates  from  lender  to 
borrower. 

On  the  other  hand,  the  Congress  should  act  to  reduce  the  tmlimited  risk  of 
rising  interest  rates  to  which  mortgagors  are  subject  under  regulations  on  adjustable 
rate  mortgages.   Canada,  which  has  used  adjustable  rate  (rollover)  mortgages  tor 
many  years  currently  faces  the  prospect  of  large  numbers  of  home  foreclosures 
because  many  mortgagors  will  have  to  renew  their  mortgages  at  such  high  Interest 
rates  that  they  will  not  be  able  to  make  required  payments.   There  should  be  a 
reasonable  cap  on  the  annual  and  cumulative  Interest  rates,  and  legislation  to  that 
effect  is  needed. 

The  AFL-CIO  also  opposes  the  federal  preemption  of  state  consumer  credit 
usury  ceilings.   The  nineteen  months  of  federal  preemption  of  state  usury  ceilings 
lor  business  and  agricultural  and  mortgage  loans  have  not  helped  the  affected  sectors 
of  the  economy.  Business  failures  have  continued  to  increase  from  one  record  level 
to  another;  farnners  are  losing  money  because  of  high  interest  rates;  and  housing  is 
a  disaster  area,  Unemploynnent  and  inflation  are  flourishing.  The  Congress  should 
not  open  the  way  for  an  end  run  around  the  people  of  states  that  have  chosen  to 
retain  usury  ceilings  through  action  of  the  state  legislature  or  through  ballot 
referenda. 

Proposals  in  Part  D  of  Title  I  of  S.  1720  would  permit  interstate  mergers 
across  state  lines  between  different  types  of  financial  institutions  and  also  holding 
company  acquisitions  of  thrift  institutions  without  regard  to  normal  restrictions, 
■Hw  concentration  of  economic  and  financial  power  that  could  result  would  not  be 
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Many  ol  the  troubteil  linancial  mslitutioos  may  become  vuble  ttirou^  such 
e  investments,  bot  there  «ill  be  an  even  inore  restricted  How  o(  funds  (or 
reiidenital  linancing  at  af  lordable  rates  than  presently  exists.  Furthermore, 
increased  competition  for  savings  will  keep  interest  rates  high,  so  that  the  thrifts 
will  not  have  furids  to  lend  at  rates  that  can  sustain  a  high  level  of  housing  market 
demand-   Experience  of  mutiial  savings  banks  who  have  had  non-^tousing  investment 
powers  indicaies  that  a  lirif  t  away  from  home  financing  can  be  expected. 

The  financial  restructuring  envisioned  in  the  proposed  bills,  therefore,  is 
likely  to  aggravate  the  periodic,  sharp  cyclical  downturn  in  housing  production,  the 
high  costs  related  (o  such  slop/go  operations,  the  continuing  inflation  generating 
short  supply  of  housing,  and  the  continued  economic  instability  reflected  in  alternating 
recession  and  inflation.   The  AFL-CIO  is  opposed  to  S.  1703  and  S.  1720,  which 
would  grant  thrift  institutions  new  investment  powers  and  exacerbate  the  residential 
financing  problem,  in  the  absence  of  an  alternative  workable  solution  to  that  problem. 
A  solution  must  be  found  that  is  consistent  with  combating  inflation.   The  record 
shows  that  reliance  upon  the  Federal  Reserve's  policy  of  tightening  up  the  money 
supply  growth  is  met fective.   The  resultant  high  interest  rates  add  to  inflation  and 
cause  economic  instability,  with  drastic  housing  downturns  and  greatly  increased 
business  failures.   Rationing  credit  through  high  interest  rates  results  in  unproductive 
uses  of  credit.   Credit  regulation  should  be  used  to  restrict  total  credit  without  the 
competitive  escalation  of  interest  rales,  and  to  restrict  nonproductive  uses  of  credit. 
This  has  been  done  successfully  in  other  capitalistic  countries  and  in  the  U.S.  in  the 
March-July  1980  period. 

The  AFL-CIO  also  opposes  several  provisions  in  5.  1720  that  would  react 
adversely  upon  consumer  interests.   One  of  these  is  the  proposed  federal  preemption 
ol  state  laws  prohibiting  the  enforcement  of  due-on-sale  clauses  in  mortgage  contracts. 
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Such  preemption  would  take  away  the  right  of  home  owners  to  sell  subject  to  an 
exUting  mortgage.   Whether  that  right  can  be  precluded  by  lenders  'a  a  basic  legal 
question  about  which  Supreme  Courts  of  various  states  have  differed.  The  Congress 
jhould  not  by  its  action  shift  that  risk  of  rising  interest  rates  from  lender  to 
borrower. 

On  the  other  hand,  the  Congress  should  act  to  reduce  the  unlimited  t'iA  of 
rising  interest  rates  to  which  mortgagors  are  subject  under  regulations  on  adjustable 
rate  mortgages.  Canada,  which  has  used  adjustable  rate  (rollover)  mortgages  for 
many  years  currently  faces  the  prospect  of  large  numbers  of  home  foreclosures 
because  many  mortgagors  will  have  to  renew  their  mortgages  at  such  high  interest 
rates  that  they  will  not  be  able  to  make  required  payments.   There  should  be  a 
reasonable  cap  on  the  annual  and  cumulative  interest  rates,  and  legislation  to  ttiat 
effect  is  needed. 

The  AFL-CIO  also  opposes  the  federal  preemption  of  state  consumer  credit 
usury  ceilings.  The  nineteen  months  of  federal  preemption  of  state  usury  ceilings 
for  business  and  agricultural  and  mortgage  loans  have  not  helped  the  affected  sectors 
of  the  economy.   Business  failures  have  continued  to  increase  from  one  record  level 
to  another;  farmers  are  losing  money  because  of  high  interest  rates;  and  housing  is 
a  disaster  area.  Unemployment  and  inflation  are  flourishing.  The  Congress  should 
not  open  the  way  for  an  end  run  around  the  people  of  states  that  have  chosen  to 
retain  usury  ceilings  through  action  of  the  state  legislature  or  through  ballot 
referenda. 

Proposals  in  Part  D  of  Title  I  of  S.  1720  would  permit  interstate  mergers 
acrUs  state  lines  between  different  types  of  financial  institutions  and  also  holding 
company  acquisitions  of  thrift  institutions  without  regard  to  normal  restrictions. 
The  concentration  of  economic  and  financial  power  that  could  result  would  not  be 
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heaJthy  for  the  economy.  It  is  urged  that  there  be  no  FSLIC  assistance  authorized 
for  mergers  or  acquisitions  by. different  types  of  institutions  across  state  lines  or 
lor  holding  company  acquisitions  that  would  breach  the  restrictions  to  normal  activities. 

The  AFL-CIO  endorses  the  provisions  of  S.  16S6  which  would  permit  state 
and  local  governments  to  have  NOW  deposit  accounts.  Such  accounts  might  provide 
earnings  to  lighten  the  iiscal  burdens.   The  AFL-CIO  urges  disapproval,  however, 
of  the  provisions  to  exempt  the  institutions  holding  such  accounts  from  reserve 
requirements  lor  the  accounts.  The  exemptions  would  increase  the  difficulty  of 
controlling  the  money  supply  effectively. 


[  appreciate  the  opportunity  to  present  before  you  the  views  of  the  AFL-CIO 
on  pending  financial  institutions  legislation. 

The  AFL-CIO  has  a  long-standing  and  continuing  concern  with  the  effects  ol 
financial  institutions'  operations  upon  the  economy  and  the  availability  and  cost  of 
credit  for  housing  and  other  needs.   The  results  affect  levels  of  employment  and 
interest  rates  which  working  people  pay  either  directly  as  borrowers  or  indirectly 
in  the  prices  ol  things  that  they  purchase. 
New  Investment  Powers  lor  Thrifts  and  Less  lor  Housimt 

Among  the  legislative  proposals  being  considered  today,  the  most  significant 
impacts  would  result  from  those  changing  the  investment  powers  of  federally 
chartered  thrift  instilutionj,  appearing  in  Title  11  of  S.  1703  and  in  Pact  B  of  Title  I 
of  S.  1 720.   Provisions  for  various  types  of  new.  investment  powers,  and  the  absence 
of  any  requirement  that  a  portion  of  assets  shall  consist  of  residential  mortgage 
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loans,  would  mark  the  end  of  a  system  of  federally  chartered  linancial  institutions 

to  meet  home  financing  needs.   Furthermore,  it  would  exacerbate  the  current  competition 

for  savings  at  higher  rates,  leading  to  higher  risk  Jending  at  higher  ioan  rates.   As 

in  the  latter  twenties,  unsound  lending  spurred  by  high-cost  funds  can  create  the 

basis  for  an  economic  collapse. 

The  new  investment  powers  proposed  for  federally  diartered  thrift  Institutiottt 
would  enable  them  to  make  practically  the  same  types  of  loans  as  commercial 
banks,  as  well  as  to  have  corporate  demand  deposits.   Prom  the  viewpoint  of  the 
thrifts,  the  theme  of  the  legislation  might  be  stated  as:  "If  you  cant  tight  them, 
join  them." 

In  addition  to  residential  real  estate  loans,  the  Institutions  could,  with 
practically  no  portfolio  limitations,  make  commercial  and  industrial  real  estate 
loans.   Loan-to-value  ratio  and  first  lien  requirements  would  be  eliminated.   There 
would  be  heightened  competition  to  obtain  high-cost  funds  and  provide  short-term, 
high-interest  rate  financing,  for  commercial  and  industrial  buildings,  that  would 
have  to  be  refinanced  in  a  few  years.   Such  financing  is  already  being  done  by  some 
of  the  largest  banks  and  life  insurance  companies  with  funds  being  obtained  from 
pension  funds. 

Other  types  of  investments  that  would  become  new  or  largely  unrestricted 
for  federally  chartered  thrift  institutions  would  include  secured  or  unsecured  loans 
for  commercial,  corporate  business  or  agricultural  purposes;  commercial  paper  and 
corporate  debt  securities;  and  consumer  loans,  and  loans  reasonably  incident  to  the 
provision  of  such  credit,  meaning  Inventory  and  floor  planning  loans.   Federal  savings 
and  loan  associations  could  also  engage  in  equipment  leasing. 

In  addition,  the  thrift  Institutions  would  be  allowed  to  Invest  in  mutual  funds 
that  have  assets  consisting  primarily  (a  change  from  entirely)  of  assets  that  they 
could  invest  indirectly.   The  theme  of  "joining  them"  applies  also  to  mutual  funds. 
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The  avowed  purpose  of  the  broader  investment  powers  that  would  be  provided 
under  S.  1703  and  S.  1720  is  to  make  the  federally  chartered  thrift  institutions 
viable  by  permitting  them  to  compete  with  commercial  banks  in  short-term  f  iruuicing 
of  activities  that  can  carry  higher  interest  rates  than  home  mortgages.    Assuming, 
for  the  moment,  that  the  troubled  home-lending  thrift  institutions  can  be  saved  by 
entering  these  new  investment  fields,  who  will  provide  the  financing  to  support 
production  of  an  urgently  needed  increased  housing  supply  to  accommodate  a  growing 
number  of  households?   Proponents  of  the  proposed  changes  have  claimed  that  in 
the  long  run  there  would  be  more  home  financing  support  because  the  institutions 
would  be  able  to  compete  for  savings  at  higher  rates  and  have  more  funds  for  home 
f  inane  uig. 

That  answer  is  contrary  to  eicperience.   Thrift  institutions  have  not  suffered  a 
liquidity  crisis  in  the  past  year,  but  their  funds  have  been  so  high  cost  that  the 
required  mortgage  interest  rates  have  been  too  high  to  support  demand  for  a  level 
of  honne  building.    In  addition,  there  is  the  experierkce  of  the  state-chartered  mutual 
savings  banks.    Those  institutions  originally  were  also  primarily  residential  mortgage 
lenders,  but  years  ago  had  criitained  authority  to  have  limited  percentages  of  their 
assets  in  commercial  real  estate  loans,  corporate  securities,  and  consumer  loans. 
As  irkdicated  by  the  following  table  on  "Asset  Composition  of  Mutual  Savings  Bank 
Portfolios,"  these  banks  have  been  decreasing  the  percentage  of  their  assets 
accounted  for  by  residential  rnortgages  from  6}  percent  in  1970  to  *8  percent  in 
1980,   Furthermore,  the  annual  net  increment  of  mortgage  investment  as  a  percentage 
of  the  annual  net  growth  in  total  assets  fell  sharply  in  high  Interest  rate  periods,  to 
15  percent  in  1975  and  9  percent  in  I9S0. 


oyGoot^Ic 


>jBgt  CDinpoaltlon  of  Mutual  Samng»  Baii>  Portfolioa 
(millions  of  dollatal 


Total    AflfletH 


),SS1  S3,0 


9,SS0  62,1 


increase 
Rasl dent 1*1 

(«) 
Nortgages  ss 
Incraas*  in 

i,2SS 

r 

4.11B 

)7 

4.015 

66 

!'" 

14 
25 

5,840 

51 

3,105 

59 

j,Goo<^lc 


If  the  proposed  attempt  to  rescue  the  savings  and  loans  by  turning  them  into 
commercial  banks  is  enacted,  it  may  save  many  ol  them  as  institutions,  many  will 
be  merged,  some  will  fail.   But  this  will   not  solve  the  fundamental  dilemma  of  the 
housing  marltet,  in  which  low-  and  middle-income  families  simply  cannot  compete 
tor  funds  during  the  high  interest  rate  periods.  The  roller  coaster  pattern  of 
residential  construction  over  the  years  rnakes  housing  a  relatively  high  cost  item, 
as  the  frequent,  prolonged  slack  time  for  men  and  equipment  has  to  be  compensated 
for  in  good  times.    Repeated  shortfalls  in  housing  production  relative  to  need  have 
made  short-supply  housing  a  leading  gerKrator  of  inflation  in  the  economy.   In  addition, 
the  sharp  housing  cycles  are  a  significant  influence  in  causing  the  instability  of 
economic  recession  followed  by  inflation,  followed  by  recession,  followed  by  inflation, 
ad  infinitum. 
Impact  Upon  Housinn 

Should  the  present  financing  mechanism  for  housing,  inadequate  as  it  is,  be 
^Mndoned  to  the  mercies  of  market  forces?   The  present  housing  situation  is  already 
bad  enough. 

Major  mortgage  lenders  quoted  an  average  commitment  rate  of  17.7  percent 
in  September  for  home  loans,  according  to  the  Federal  Home  Loan  Bank  Board. 
Rates  were  18  percent  or  more  in  many  cities  and  were  almost  20  percent  in  Pittsburgh, 
where  they  had  been  under  1  y  percent  a  year  before. 

The  slowdown  in  hcmie  building  activity  has  led  to  high  unemployment  in  housing 
and  related  industries.   Housing  starts  in  September  were  at  a  level  of  918,000  units 
nationally  on  a  seasonally  adjusted  annual  basis.  T^is  was  30  percent  below  the 
depressed  1980  annual  level  of  1.3  million  units  and  almost  JO  percent  twiow  the 
1979  rate  of  1.7}  million. 
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The  September  housing  starts  level  of  918,000  was  the  third  lowest  level  in 
recent  times,  exceeding  only  the  February  197)  (901,000)  and  October  1966  levels 
(843,000).   The  annual  average  rate  of  housing  starts  for  the  first  nine  months  of 
1981  Is  1.2  million  units,  a  rate  which  is  about  one-half  the  estimated  level  of 
needed  new  construction  to  meet  our  national  housing  needs. 

Housing  permits,  an  indicator  of  future  housing  start  activity,  are  also  down. 
The  September  annual  rate,  for  example  was  30  percent  below  the  19S0  level. 

Construction  industry  unemployment  in  September  was  at  a  level  of  16.3 
percent.   There  were  828,000  unemployed  construction  workers,  according  to  the 
Labor  Department.    The  overall  unemployment  rate  was  7.5  percent  in  September. 
Sales  of  new  and  existing  homes  were  at  a  low  level  in  August.   New  homes  were 
sold  at  a  seasonally  adjusted  rate  of  only  362,000.   This  rate  was  about  one-third 
below  the  1980  annual  level  and  about  one-half  the  1979  level  of  709,000  sales  tor 

Existing  home  sales  for  August  were  at  a  level  of  2.2  million  unit)  —  down  39 
percent  from  the  1979  annual  level  ol  3.7  million. 

The  AFL-CIO,  therefore,  is  opposed  to  S.  1703  and  S.  1720  which  would  grant 
thrift  institutions  new  investment  powers  and  exacerbate  the  residential  financing 
problem  in  the  absence  of  an  alternative  workable  solution  to  that  problem. 
The  Need  to  Smplement  Tij^ht  Monetary  Policv 

Savings  and  loan  associations  and  home  building  have  both  suffered  as  a  result 
of  the  tight  money  policy  which  is  supposed  to  combat  inflation. 

The  solution  to  the  home  financing  problem  must  be  sought  in  a  method  consistent 
with  an  effective  means  of  fighting  inflation.    The  record  of  recent  decades  shows 
that  reliance  upon  the  Federal  Reserve's  policy  of  tightening  up  the  money  supply 
to  control  inflation  is  ineffective. 
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ll  is  ineffective  because  the  resultant  high  interest  rates  add  to  inflation  both 
directly  and  indirectly.   Hie  cost  of  goods  and  services  that  must  be  financed  rises 
as  interest  expenses  are  directly  rolled  into  prices.  The  skyrocketing  cost  of 
purchasing  a  home  is  perhaps  the  most  stril<ing  example  of  this  process.   Because 
high  interest  rates  discourage  demand,  the  manufacturing  capacity  utilization  rate 
declines,  and  businesses  can't  operate  at  levels  ol  peak  efficiency.   This  increases 
the  cost  of  production.   In  addition,  low  capacity  utilization  rateSt  iri  combination 
with  high  interest  rates,  discourage  investment.   This  retards  productivity  growth, 
adding  to  cost  pressures. 

A  longer  run  effect  results  from  the  increased  unemployment  of  men  and 
machines.   Hundreds  of  billions  of  dollars  ol  national  product  and  income  are 
foregone.   Tens  of  billions  of  dollars  ol  savings  and  capital  formatjim  are  also  lost. 
The  economy  is  left  with  less  adequate  stocks  of  housing  and  industrial  equipment 
than  could  have  been  produced  and  is  more  susceptible  to  the  next  round  of  inflation. 

It  would  be  productive  and  noninflationary  to  restore  greater  federal  funding 
support  for  low-income  housing  and  public  facilities  construction.   Employing  presently 
jobless  construction  workers  and  utilizing  unused  capacity  in  materials  production 
would  not  be  inflationary.   It  would  produce  more  income  tax  revenues  and  decrease 
unemployment  insurance  payments. 

We  should  turn  away  from  the  disastrous  reliance  on  tight  money  as  the  sole 
monetary  policy  to  fight  inflation.   ESecause  tight  money  results  in  rationing  through 
high  interst  rates,  thereby  often  favoring  unproductive  uses  of  credit  such  as  corporate 
takeovers,  excessive  commodity  speculation,  speculation  in  international  exchange, 
and  expanding  capacity  for  production  of  luxury  goods  and  services,  the  President 
should  authorize  the  "Fed"  to  use  selective  credit  controls  to  channel  credit  for 
productive  purposes.   Examples  of  these  include:  home  mortgages;  new  residential, 
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industrial,  and  commercial  construction;  farming;  financing  of  capital  equipment, 
cars,  and  trucks;  and  industrial  and  state/local  government  bonds  for  necessary 
public  capital.  By  making  credit  less  accessible  for  nonproductive  uses,  interest 
rates  lor  productive  uses  would  tend  to  decline. 

Experience  both  here  and  abroad  demonstrates  that  credit  controls  provide  a 
viable  alternative  to  slowing  dov^n  the  money  supply.  The  brief  implementation  of 
controls  in  19S0  proved  helpful  in  rapidly  bringing  down  interest  rates.  As  a  result, 
the  decline  in  home  building  and  general  economic  activity  was  reversed.  Japan 
has  used  credit  regulation  in  recent  years  to  help  keep  inflation  and  unemployment 
at  levels  well  below  those  of  the  United  States,  and  France  and  Holland  have  also 
employed  credit  controls  to  obtain  effective  economic  results. 

If  selective  credit  regulations  are  used  to  defer  capital  investment  that  is  not 
urgent  and  bring  interest  rates  down  to  affordable  housing  levels,  the  depository 
institutions  specialized  in  home  financing  could  remain  in  that  business,  a  needed 
higher  level  of  residential  construction  could  again  be  achieved,  and  the  economy 
as  a  whole  would  be  in  a  healthier  condition. 

The  Credit  Control  Act  of  1969  provides  the  authority  to  use  flexible  credit 
controls  as  a  supplement  to  general  monetary  policy.    The  AFL-CIO  strongly  supports 
making  this  authority  permanent  before  its  scheduled  expiration  in  ]une  19S2  and 
using  it  now  to  bring  down  interest  rates  and  revive  housing  and  key  sectors  of  the 
economy.   It  might  then  be  possible  for  many  of  the  thrift  institutions  to  remain 
primarily  in  the  business  of  making  mortgage  loans  at  affordable  rates  instead  ot 
being  merged,  becoming  commercial  banks,  or  closing  their  doors. 
Propoaed  Lenislation  Aftecting  Coiwumers 

There  are  several  other  provisions  of  the  pending  legislation  which  directly 
shift  financial  burdens  from  lenders  to  the  consumers.  One  of  these  provisions  in 
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Pan  C  of  Title  I  of  S.  1720  would  establish  federal  preemption  of  state  laws 
prohibiting  exercise  by  lenders  of  due-on-sale  clauses  that  stipulate  thai  a  borrower's 
mortgage  becomes  due  when  he  sells  his  home.   There  is  a  basic  legal  question 
involved  as  to  whether  a  mortgagee  can  have  a  valid  contract  that  takes  away  an 
owner's  right  to  sell  his  property  subject  to  an  outstanding  mortgage.  If  enacted, 
the  provision  would  shift  a  risic  of  rising  interest  rates  tram  the  lender  to  the 
borrower.  Courts  in  different  states  have  ruled  dif  ferently  on  this  question,  and  it 
dwuld  be  left  to  a  Supreme  Court  decision  at  a  later  date. 

A  more  complete  shift  of  rislt  of  rising  interest  rates  from  lender  to  borrower, 
during  the  term  of  an  outstanding  mortgage,  has  already  been  given  the  force  of 
law  through  regulations  by  financial  institution  regulators.   The  regulations  permit 
adjustable  rate  mortgages  with  no  cap  on  annual  or  cumulative  increases  in  interest 
rates  mi  outstanding  mortgage  loans.   This  is,  in  effect,  a  return  to  conditions  similar 
to  those  of  the  late  twenties  when  many  home  mortgages  had  to  be  refinanced  at 
going  rates  after  five  years.    The  inability  to  refinance  large  numbers  of  such 
mortgages  at  affordable  rates  during  the  financial  collapse  of  the  early  thirties  led 
to  record  home  foreclosure  rates,  a  collapse  of  residential  real  estate  values,  and  a 
depression  in  residential  construction  activity  for  years  to  come. 

Adjustable  rate  mortgages  have  been  adopted  as  a  solution  to  the  prcri>lem  of 
lenders  who  face  a  long-term  risk  of  changing  interest  rates  that  it  must  pay  to 
obtain  savings.   It  was  pointed  out  that  Canadian  rollover  home  mortgages,  renewable 
.  at  adjusted  rates  in  three  or  five  years,  had  been  in  widev>read  use  in  Canada  for 
many  years.   Just  six  days  ago,  the  lead  story  in  Canadian  newspapers  was  about  a 
report  prepared  by  the  Canada  Mortgage  and  Housing  Corporation  which  estimated 
that  40,000  home  owners  would  lose  their  hornes.dix'ing  the  next  year  because  they 
would  not  be  ablc'Io  renew  .mortgages  with  interest  rates  of  about  20  to  21  percent 
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and  me«t  the  payments.   (That  would  be  40  percent  of  100,000  owners  whose  payments 
for  interest,  principal,  and  taxes  would  be  equal  to  30  percent  or  more  of  income.) 
Judging  from  differences  in  household  population  size,  under  similar  circumstances, 
expected  foreclosures  in  the  U.S.  would  probably  be  about  ten  times  as  great.  To 
guard  against  such  developn^ents  and  the  widespread  family  hardships  they  would 
cause,  the  AFL-CIO  strongly  urges  your  committee  to  incorporate  into  any  measures 
to  be  approved  reasonable  annual  and  cumulative  limits  on  interest  rate  raises  on 
outstanding  adjustable  rate  mortgages.   Such  limits  would  be  0.5  of  1  percent  annually 
and  2.3  percent  cumulatively. 

Another  setback  to  consumer  protection  would  be  dealt  by  enactment  ol 
Title  V  of  S.  1720.   That  title  would  preempt  all  state  usury  laws  in  connection  with 
extensions  of  consumer  credit  made  by  a  creditor.   Under  that  title,  there  would 
also  be  elimination  of  the  present  federal  rate  limitation  on  business  and  agricultural 
loans  ~  of  3  percent  over  the  Federal  Reserve  discount  rate  including  any  surcharges 
then  in  effect.  That  ceiling  was  enacted  as  part  of  federal  preemption  of  state 
usury  ceilings  on  business  and  agricultural  loans,  and  also  on  residential  mortgage 
loans  (with  no  federal  ceiling  for  the  latter),  update  was  effective  March  31,  1980. 

Experience  during  19  months  since  the  1980  federal  interest  rate  preemptions 
in  the  business  loan  and  mortgage  loan  sectors  has  shown  that  interest  rate  ceilings 
are  a  scapegoat.  The  real  cause  of  problems  in  these  sectors  is  not  interest  rate 
ceilings,  but  the  high  level  of  interest  rates.   As  a  result  of  tight  money,  high 
interest  rate  policies,  the  interest  sensitive  home  building  and  auto  industries  have 
been  severely  depressed;  and  the  economy  as  a  whole  is  weatcening.   In  the  last  nine 
rrtonths  of  1980,  the  post-preemption  period,  the  number  of  bankruptcies  was  67 
percent  higher  than  in  the  comparable  1979  period;  and  the  number  is  itUl  rising  in 
19S1.  T))e  experlertce  of  the  housing  and  business  sectors  following  the  removal  of 
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State  interest  rate  ceilings  indicates  that  ceilings  did  not  exert  a  significantly 

adverse  economic  impact.   Rather,  the  removal  of  interest  rate  ceilings  permitted 

interest  rates  to  be  ratcheted  up  to  destructively  high  levels. 

The  AFL-CIO  opposes  the  preemption  of  state  consumer  credit  interest  rate 

ceilings.  Leaving  credit  rationing  entirely  to  market  forces,  which  is  really 

rationing  by  price,  rules  out  considerations  of  need.   Those  of  lower  income  and 

Credit  standing,  and  those  who  need  small  loans  involving  higher  administrative 

Costs  per  loan  dollar,  are  forced  out  of  the  market  when  rates  shoot  up. 

Another  reason  for  apposing  federal  preemption  of  state  conumer  credit 

Usury  ceilings  is  because  it  constitutes  an  end  run  around  the  will  of  the  people  of  a 

state  as  expressed  in  actions  by  state  legislatures  or  by  peoples'  votes  in  referenda 

on  the  issue.   The  AFL-CIO  viewpoint  was  expressed  in  a  mailgram  dated  October  20, 

1981  from  3.  Bill  Decker,  President  of  the  Arkansas  State  AFL-CIO,  which  was  sent 

to  nine  ntembers  of  the  Subcommittee  on  Consumer  Affairs,  House  Banking,  Firtance 

and  Urban  Affairs  Committee  which  is  considering  bills  which  are  the  House 

version  of  Title  V  of  S.  1720.   The  mailgram  reads  as  follows: 

"Please  vote  against  HR  2301  and  HR  3172  that  would  override 
the  Arkansas  constitutional  protection  against  exorbitant  interest 
rates.  In  the  last  general  election  Arkansas  voters  overwhelmingly 
rejected  a  proposed  constitutional  amendment  to  change  the  limit,  and 
in  a  separate  vote  also  turned  down  a  proposed  new  constitution  that 
would  have  repealed  our  usury  ceiling.   Repeatedly  Arkansas  voters 
have  expressed  their  wish  to  retain  present  law.    Arkansas  voters  and 
consumers  prefer  a  lid  on  interest  rates  because  when  there  was  no 
ceiling  many  year  ago,  interest  rates  in  this  state  ranged  from  2?  to 
<0%.   Arkansas'  economy  and  consumer  pocketbooks  tave  been  helped 
by  the  constitutional  limit. 

"bf  a  6  to  I  decision,  the  Arkansas  Supreme  Court  ruled  on 
April  20  that  the  limit  does  not  violate  the  federal  constitutional 
provisions  on  interstate  commerce.  The  U.S.  Supreme  Court  dismissed 
the  appeal  two  weeks  ago  saying  that  the  case  of  Quinn-Moore  v. 
Lambert,  No.  81-131,  did  not  involve  a  substantial  federal  issue.   The 
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constitution  of  Arkansas  can  be  changed  in  elections  and  the  visdom 
of  changing  uiury  limits  should  be  left  up  to  the  people  lo  decide. 
Another  vote  on  this  critical  issue  is  scheduled  for  November,  1982. 


PropoaeJ  Meneera  and  Acqwiritiow  of  Thrift  tnatitution* 

Part  O  of  Title  I  of  S.  J720  would  allow  the  Federal  Savings  and  Loan 
Insurance  Corporation  to  merge  an  insured  institution  eligible  for  FSLIC  assistance 
with  any  other  insured  savings  and  loan  or  with  an  FDIC-insured  bank,  or  to  be 
acquired  by  a  holding  company.   The  mergers  could  be  across  state  lines 
notwithstanding  interstate  branching  prohibitions,  and  a  holding  company 
acquisition  could  also  be  across  state  lines  and  without  regard  to  normal  activities 
restrictions.  As  stated  in  the  section-by'section  analysis:   "the  paramour! 
consideration  would  be  to  minimize  cost  to  the  FSLIC,  but  the  corporation  would 
have  to  maice  a  reasonable  effort  to  arrange  transactions  involving:   first, 
institutions  of  the  same  type  in  the  same  state;  second,  institutions  of  the  same 
type  in  different  states;  third,  institutions  of  different  types  in  the  same  statei  and 
fourth,  institutions  of  different  types  in  different  states." 

The  great  concentrations  of  financial  and  economic  power  that  could  be 
engendered  by  some  of  the  aforementioned  types  of  mergers  and  acquisition*  are 
too  dangerous  for  the  health  of  a  competitive  financial  structure,  a  consideration 
which  should  not  be  secondary  to  "minimizing  the  cost  to  FSLIC."  It  is,  therefore, 
urged  that  there  be  no  assistance  authorized  tor  mergers  by  different  types  of 
institutions  in  different  stales,  holding  company  acquisitions  across  state  lines,  or 
any  holding  company  acquisitions  that  would  breach  the  normal  activities'  restrictions. 
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Rates  of  taxes  whkA  state  or  tocal  governments  must  levy  upon  citizens  can 
be  rnore  favorable,  in  a  degree,  to  the  extent  that  these  governments  can  receive  a 
retwn  on  funds  that  they  deposit  in  financial  institutions.  Since  the  potential  for 
Mid)  returns  to  governments  would  be  enhanced  by  Sections  (b)  and  (c)  of  S.  16S6, 
to  permit  the  governments  to  have  NOW  accounts,  the  AFL-CIO  favors  enactment 
of  those  sections.  However,  the  AFL-CIO  opposes  Section  (a)  of  S.  l6St  n4uch 
would  absolve  financial  institutions  holding  demand  deposits  of  public  funds  from 
meeting  re<|uiT«nients  for  reserves  against  sudi  deposits.  Such  exernption  from 
reserve  requirements  would  not  benefit  the  governments,  it  would  increase  the 
difficulty  of  controlling  the  money  supply  and  set  a  precedent  lor  other  exceptions. 

The  Chaisman.  Mr.  Gillies? 

DUGALD  GILLIES,  VICE  PRESIDENT,  GOVERNMENT  RELATIONS, 
CALIFORNIA  ASSOCIATION  OF  REALTORS,  ACCOMPANIED  BY 
ART  GODI,  PRESIDENT,  CALIFORNIA  ASSOCIATION  OF  REAL- 
TORS 

Mr.  Giujra.  Thank  you,  Mr.  Chairman. 

I  am  Dugald  Gillies,  vice  president  for  governmental  relations  of 
the  California  Association  of  Realtors  which,  as  3K)u  know,  is  a 
trade  association  representing  reeil  estate  licensees  in  our  State. 
With  me  today,  who  will  assist  in  answering  questions  if  the 
Chair  has  them,  is  Mr.  Art  Godi  of  Stockton,  Calif.,  who  is  presi- 
dent of  our  association. 

PREKBIPT  ffTATE  LAW  ON  DUB-ON-8ALB  CLAUSES 

We  appear  today  on  one  isolated  but  vital  issue  in  two  of  the 
measures  pending  before  you  which  would  preempt  State  law  on 
due-on-«ale  or  acceleration  clauses  in  residentiaf  mortgage  con- 
tracts. 

My  statement  presents  a  good  deal  of  data  on  that  which  I  do  not 
intend  to  read  into  the  record  on  the  chairmein's  assurance  that  it 
will  be  made  part  of  the  record. 

The  Chaikmam.  Yes,  certainly.  All  of  your  full  statements  or 
suimlements  that  you  wish  to  add  will  be  made  part  of  the  record. 

Mr.  GiLUB.  Thfuik  you,  sir. 

S.  1703  would  preempt  State  law  on  acceleration  in  the  contracts 
of  federally  chartered  savings  and  loan  associations,  national 
banks,  and  federally  chartered  credit  unions.  S.  1702  in  part  C  of 
that  measure  would  establish  comparable  preemption  for  essential- 
ly fljl  institutional  mortgage  lenders. 

We  oppose  those  provisions  in  each  bill  and  respectfully  request 
the  deletion  of  the  provisions  from  the  bills. 

In  California  we  ve  had  extensive  experience  with  loan  assump- 
tions or  alternatively  the  system  of  taking  a  property  subject  to  an 
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existing  lien  and  loan.  We'd  like  to  provide  you  with  some  informa- 
tion on  that  subject. 

California  is  one  of  14  to  17  States— the  number  varies  depending 
on  the  person  with  whom  you're  speaking — which  by  statute  or 
judicial  decision  have  prohibited  or  inhibitm  the  free  exercise  of  a 
due-on-sale  clause  by  residential  mortgage  lenders. 

We  observe  that  the  apparent  intent  of  these  bills  is  not  just  to 
permit  acceleration  on  loans  initiated  after  the  bills  might  become 
law,  but  through  the  use  of  the  words  "whenever  executed"  in  each 
of  the  bills,  to  make  it  applicable  to  millions  of  home  loans  which 
already  exist,  and  therefore  to  deprive  the  owners  of  those  homes 
and  the  owners  of  those  mortgages  of  a  substantial  benefit  which 
they  now  l^ally  possess. 

While,  we  concede  that  there's  mixed  legal  opinion  on  the  valid- 
ity of  such  retroactive  application,  our  counsel  is  of  the  view  that 
such  an  attempt  would  be  unconstitutional  emd  a  deprivation  of  a 
vested  property  right  under  the  substantive  due  process  clause  and 
would  be  an  attempt  by  legislative  eictiOD  to  revive  a  void  provision 
in  a  contract  which  has  generally  not  been  favored  by  the  courts. 

If  this  provision's  retroactivity  is  enacted,  litigation  is  a  certain^ 
with  the  uncertainty  that  that  will  produce  for  lenders  and  for 
borrowers  for  3  years  or  so  before  the  issue  can  be  resolved. 

If  that  provision  is  omitted  from  the  bills  and  is  applied  only  to 
contracts  executed  after  the  enactment  of  the  measure,  I  Aaa't 
know  anyone  who  would  be  particularly  einxious  to  see  it  enacted, 
because  obviously  the  lenders  who  support  this  view  and  have 
presented  that  view  to  you  are  interested  in  the  old  fixed  rate 
mortgages  which  are  still  in  their  portfolios. 

Parenthetically,  let  me  add,  Mr.  Chairman,  that  a  witness  yester- 
day, representing  a  consumer  finance  institution,  raised  another 
issue  as  to  whether  the  language'  of  this  bill  was  intended  to  a^ply 
to  due-on-encumbrance  clauses.  And  the  language,  upon  examina- 
tion, would  appear  to  do  so  in  the  sense  that  it  permits  acceleration 
at  the  time  of  the  transfer  of  any  interest  in  the  property.  A  second 
mortgage — creation  of  a  second  mortgage,  of  course,  would  be  tech- 
nically and  legally  a  transfer  of  that  interest. 

California,  again  through  litigation  some  years  before  the  actitm 
on  due  on  ^e,  the  courts  there  found  that  due  on  encumbrance 
represented  a  restraint  on  alienation  and  found  that  to  be  void.  We 
would  ask  certainly  that  that  be  made  clear.  That  is  not  your 
intent,  we  believe,  that  people  should  be  unable  to  utiUae  the 
equity  in  their  homes. 

The  Chahiman.  Let  me  just  say  that  that  was  brought  up  for  the 
first  time  yesterday  and  it  certamly  was  not  our  intent.  It  is  a  reel 
problem  that  needs  to  be  corrected  if  this  legislation  goes  forward 

Mr.  GiLUBS.  Thank  you,  sir. 

We  believe  the  Stat^  should  be  permitted  to  proceed  with  the 
issue  of  due-on-sale  on  a  cfkse-by-case  basis.  We  beheve,  in  fact,  that 
California,  as  an  example,  has  distinctly  different  conditions  which 
warrant  dealing  with  this  at  the  State  level  in  respooBe  to  those 
conditions. 

California,  as  an  example,  has  an  exploding  population  and  a 
family  formation  situation  which  accentuates  the  need  for  housing 
within  our  boundaries  to  an  extent  that  does  not  exist  in  aotUB 
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other  areaa  of  the  country.  We  have  historically  been  a  c£q>ital 
deficient  State  and  have  thus  needed  to  attract  investment  funds 
from  other  States  and  nations. 

The  enforcement  of  security  instruments  connected  with  home 
mohgagea  is  subject  in  each  jurisdiction  to  the  laws  of  that  State. 
And  in  Califcnmia,  as  in  some  but  not  all  other  States,  we've 
adopted  a  Bjrstom  of  noi^udicial  foreclosure,  a  prohibition  against 
d^cienc7  judgment  in  residential  home  mortgage  situations,  and 
other  provisions  of  law  which  differ  from  those  in  other  parts  of 
the  Nation. 

I  note  that  the  lenders  are  not  s^ipearing  before  you,  asking  that 
you  preempt  California  law  on  nonjudicial  foreclosures,  for  exam- 
ple. So  that  preemption  selects  one  of  a  bundle  of  California  stat- 
utes which  comprise  an  entire  total  comprehensive  picture  in  deal- 
ing with  the  residential  mortgage  situation  and  selects  one  and 
says,  "We  will  preempt  that  one"  while  leaving  the  rest  of  which  it 
is  structurally  a  part,  intact. 

Together  with  all  this  is  a  balancing  of  equities  between  borrow- 
er and  lender  if  the  legislation  before  vou  is  adopted.  Without  the 
aSBUmabilily  of  mortgeiges,  sellers,  and  buyers  cannot,  we  believe, 
be  acconmiodated  in  the  marketplace  in  times  of  hi^h  interest 
rates  and  lender  withdrawal  from  the  market,  conditions  which 
exist  tod^. 

If  the  Federal  Government  were  to  reverse  the  California  rule 
enunciated  by  the  courts,  you  will  have  caused  a  grave  hardship 
fiir  homeowners,  for  buyers  and  sellers,  within  our  State  and  wiU 
have  created  a  windfall  of  a  billion  dollars  or  more  for  lenders. 
We've,  I  think,  documented  that  rather  thoroughly  in  some  of  the 
diarts  and  tables  which  accompany  our  testimony.  This  windfEdl 
will  be  at  the  direct  expense  m  borrowers  without  any  eissurance 
that  the  perceived  ills  which  affect  the  mortgage  market  in  Califor- 
nia and  every  other  State  of  the  Nation,  whether  or  not  they 
resbict  acceleration,  would  be  cured. 

During  the  year  1980  in  our  State,  300,000  residential  sale  trans- 
actions were  dependent  upon  the  assumability  of  a  loan — rougUy 
two-thirds  of  all  transactions  that  year.  The  passfige  of  this  bill 
with  its  preemptive  feature  would  have  probably  reduced  that 
number  t^  more  than  half  because  the  persons  would  not  have 
twen  able  to  qualify. 

The  fiscal  impact  of  the  right  to  assume  is  illustrated  in  the 
testamoiqr  which  we've  given  you  where  it  is  shown  that  the  buyer 
of  a  home  with  an  assiuned  mortgage  under  the  actual  fact  condi- 
tions in  California  today  can  save  up  to  $258  a  month  on  his  house 
p^ment,  a  savings  of  $12,000  or  more  over  a  4-year  period,  con- 
trasted with  a  buyer  who  is  forced  to  go  into  the  marketplace  and 
accept  a  new  mortgeige  from  an  institutional  lender  at  what  we 
have  used  as  an  illustrative  rate  of  15  percent.  And  of  course  15 
percent  rate  mortgages  aren't  available  anymore  either. 

If  lenders  are  permitted  to  enforce  due-on-sale  clauses,  these 
a  which  we've  illustrated,  the  $258  a  month  savings,  will  be 
lerred  from  the  pocket  of  the  homeowner  to  the  pocket  of  the 
_ .  r  with  a  windfall  cumulative  benefit  to  which  I  have  referred. 
The  tabular  material  which  we  have  furnished  also  illustrates  that 
the  ({uaU^ring  w"Tiuffl  income  necessary  to  purchase  a  home  im^^n- 
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these  varying  scenarios— a  medium-priced  home  in  California  today 
is  running  at  $105,000 — using  a  new  institutional  loan  at  15  per- 
cent would  require  an  pnmml  gross  income  of  $39,000.  To  assume 
an  existing  first  mortgage  would  require  an  annual  gross  of 
$21,000,  whereas  to  assume  an  ezisting  first  and  supplement  this 
with  a  seller  carryhack  second  trust  deed  with  an  enective  blend 
rate  of  10.6S  percent,  which  is  a  typical  market  condition  in  Cali- 
fornia, would  require  a  gross  annual  income  of  $26,000. 

This  spread  obviously  means  that  tens  of  tiiousands  of  buyers 
will  be  unable  to  qualify  for  loans  if  loan  assumption  is  terminated. 

This  is  the  constmier  aspect  of  the  measure,  Mr.  Chairman, 
which  we  think  has  to  be  stressed  and  which  is  so  vital. 

STATK  OVEKKIDB  PROVISION 

Earlier  today  you  referred  to  the  provision  of  the  bill,  the  so- 
called  State  override  provision,  that  within  3  years  the  l^islatiue 
of  California  or  any  other  State  icould,  by  the  enactment  of  a 
statute,  override  the  application  of  this  preemptive  provision  in 
that  jurisdiction. 

We  don't  believe  that  that  provision,  either  firom  its  practical 
imract  or  political  reality,  ameliorates  tjie  effects  of  the  very  cold, 
chilling  effect  of  Federal  preemption. 

It's  a  postponement  and  vacillation  on  an  issue  of  negative  conse- 
quences for  the  homeowner  and  its  ultimate  effect,  we  think,  will 
be  perceived  by  that  homeowner.  This  very  da^  you  in  the  U.S. 
Senate  are  wrestling  with  the  consequences  of^an  analogous  at- 
tempt at  a  legislative  veto  in  an  area  of  foreign  affairs,  the  conse- 
quences of  which,  r^aidless  of  its  outcome,  could  probably  not 
have  been  foreseen  by  the  author  of  that  l^islation  some  years 
ago.  On  due-on-sale,  this  provision  will  produce  doubt  and  uncer- 
tainty for  2  or  3  years,  and  will  cloud  dedsions  In  the  marketplace 
of  both  parties. 

During  the  2  years  or  more  necMsary  to  mobilize  and  crjrstalize 
public  opinion  to  effect  an  override,  it  will  shut  down,  in  our 
judgment,  a  large  portion  of  the  market  because  neither  the  bill 
nor  the  lenders  offer  any  alternative  to  the  situation  that  is  creat- 
ingthe  housing  market  in  our  State  today. 

Thank  you,  Mr.  Chairman. 

[The  complete  stat^ent  follows:] 
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Hr.  Chainun, 

Hy  name  ie   Dugald  Gillies,  and  I   am  Vice  President 
for  Governnental  Relations  of  the  California  Association  of 
Realtors*,  fron  Sacramento,  California.  C.A.R.  is  a  trade 
association  representing  130,000  real  estate  1 


Me  appear  today  on  one  isolated,  but  vital,  issue  in 
pending  before  you  which  would  preempt  state  law 
.e  or  acceleration  clauses  in  residential  mortgage 


S.1703  would  preempt  state  law  on  acceleration  in 
B   Of  federally-Chartered  savings  and  loan 
associations,  national  banks,  and  federallychartered  credit 
unions.   S.1720,  in  Part  C,  would  establish  comparable  preemption 
for  essentially  all  institutional  mortgage  lenders. 

He  oppose  those  provisions  in  each  bill,  and  respectfully 
request  the  deletion  of  such  provisions  from  those  bills. 

In  California,  we  have  had  extensive  experience  with 
loan  assuDptlons,  or  alternately,  the  system  of  taking  a 
property  subject  to  an  existing  lien  and  loan,  and  would  like 
to  provide  you  with  some  information  on  that  experience. 
California  la  one  of  14  states  which,  by  statute  or  judicial 
decision,  have  prohibited  or  inhibited  the  free  exercise  of  a 

due-on-sale  clause  by  reaidential  mortgage  lenders arid,  in  the 

case  of  California,  where  this  was  achieved  In  Wellenkamp  v. 
Bank  of  Aaetiea  (1978),  Jl  C  Sd  943,  the  prohibition  occurs 
except  where  the  security  of  the  lender  is  impaired. 
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Paccnthetically,  we  obsetve  that  the  apparent  Intent 
□f  these  bills  is  not  just  to  pcmit  acceleration  on  loans 
initiated  after  the  bill  might  become  law  but,  through  the  use 
of  the  words  'whenever  executed',  to  make  it  applicable  to  the 
millions  of  home  loans  which  already  exist  and  to,  therefore. 
deprive  the  owners  of  those  homes  and  the  owners  of  those 
nortgages  of  a  substantial  benefit  which  they  now  legally 

While  we  concede  that  there  is  mixed  legal  opinion 
on  the  validity  of  such  retroactive  application,  our  counacl 
is  of  the  view  that  such  an  attempt  would  be  unconstitutional 
as  a  deprivation  of  a  vested  property  right  under  the  E 
Due  Pioceaa  Clause  of  the  Fifth  Amendment,  that  it  would 
constitute  an  impaiEinent  of  contract,  and  would  be  an  attempt 
by  legislative  action  to  revive  a  void  provision  in  a  contract 

The  Congress,  in  the  past,  has,  by  statute  and  as  a 
matter  of  public  policy,  declared  that  PHA  and  VA  loans  are 
fully  assumable,  and  this  fact  has  been  accepted  by  the 
marketplace  and  has  been  of  tremendous  benefit  to  consunerB. 
The  Congress  has,  in  other  areas,  specifically  provided  that 
*no  rule,  regulation,  or  order  issued  by  a  federal  supervisory 
agency  shall  prevent  or  be  interpreted  to  exempt  any  federally- 
chartered  financial  institution  froca  complying  with  any  state 
law  or  regulation  which  protects  borrowers  by  establishing 
limitations  on  the  tsriu  and  conditions  which  may  be  imposed 
on  borrowers  in  connection  with  a  mortgage  loan  c 

rate  adjustment  clauses,  prepayment  penalty  < 
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Tha  HatioTUil  Asaociation  of  UaltorB*,  In  Its  teatiiaony 
to  you  on  Octobsr  II,  also  indicated  Iti  opposition  to  these 
provision*  in  aach  of  the  two  aaaBures.  As  they  Indicated  to 
you,  their  oppoaition  Is  ptiaarily  based  on  the  doctrine  that 
federal  preoiption  is  not  appropriate  and  that  the  states  ahould 
be  peraittad  to  deal  with  thia  iaaue  on  a  case-by-caae  basis. 
We  agrm  with  that  position. 

IM  believe,  in  fact,  that  California,  as  an  exaaple, 
has  distinctly  different  conditions  which  warrant  dealing  with 
thia  at  the  state  level  in  response  to  those  condltiona. 
California,  as  an  exaaple,  has  an  exploding  population  and 
faaily  foraation  which  accentuates  the  need  for  housing  within 
our  boundaries.  He  have,  historically,  been  a  capital  deficient 
state  and  have,  thus,  needed  to  attract  inVestnent  funds  troB 
other  states  and  nations. 

The  enforceiunt  of  security  instruaents  connected 
with  hose  Bortgages  Is  subject,  in  each  jurisdiction,  to  Che 
laws  of  that  state  and,  in  California,  as  in  BO«e  but  not  all 
other  states,  we  have  adopted  a  syatem  of  non-judicial  foreclosure, 
a  prohibition  against  deficiency  judgments  in  residential  hone 
mortgage  aituations,  and  other  provisions  of  law  which  differ 
frOB  those  in  other  parts  of  the  nation. 

Zn  1969,  we  pioneered  in  the  developaent  of  the 
variable  rate  Bortgage  whi<A  has  served  both  borrowera  and 
lenders  well,  and  billions  of  dollars  of  such  nortgages  have 
been  originated.  They  have  cushioned  the  iapact  of  today's 
volatile  noney  aurket  for  Bany  lenders  who,  through  BanageBent 
decisions,  elected  to  utilize  this  device  and  have,  therefore, 
reinforced  the  viability  of  aany  financial  institutions  in  our 
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state  in  these  times  of  high  volatility  of  interest  rates  and 
distress  in  some  of  the  financial  sector. 

Together  with  all  of  this,  in  a  balancing  of  eqoitioo, 
CalifOEnla  has  declared  that  home  mortgages  are  asEumable  at  the 
contract  cates  and  conditions  applicable  at  the  time  the  mortgage 
was  initiated  and,  by  this  cjevice,  we  have  aasuted,  to  a 
population  which  is  perhaps  more  mobile  than  that  in  many  other 
parti  of  the  United  States,  an  opportunity  to  freely  transfer 
property  in  a  climate  in  which  some  stultification  has  existed 
elsewhere  due  to  a  lack  of  money  in  the  mortgage  market  and 
extremely  high  interest  rates  which  have  been  unacceptable  to 
consumers  or  for  which  consumers  have  not  been  able  to  qualify. 

Thus,  California  has  been  an  innovator  and  has 
adapted  its  law  to  the  necessities  of  its  individual  situation 
and  we  believe  that  it  should  be  able  to  continue  to  do  so, 
unaffected  by  a  preemption  by  the  Congress  of  our  endeavors  in 

Now,  the  California  Association  of  Realtors*  opposes 
these  preemption  provisions  of  these  measures  regarding  due-on-sale 
on  an  additional  ground.  He  believe  that  the  assumption  of 
mortgage  contracts  should  be  assured.  He  believe  that  the  right 
of  acceleration  In  the  lender  at  the  time  of  sale  does  inhibit 

a  basic  right  of  a  homeowner  to  freely  transfer  his  property 

that  It  operates  as  a  restraint  on  that  right and,  therefore, 

that  acceleration  should  be  prohibited.   He  do  not  appear  before 
you  asking  that  you  make  such  a  rule  applicable  nationwide,  for 
we  do  not  have  the  experience  or  the  expertise  to  make  that 
reconncndation  for  Maine,  Eouth  Carolina,  or  North  Dakota. 

He  simply  ask  that  you  not,  by  statute,  prohibit  U* 
Within  the  state  schcm  of  home  financing  and  the  facilitation 
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of  that  financing,  of  which  the  rule  on  acceleration  ia  only 
one  part,  fron  balancing  the  equities  and  caring  for  the  neede 
of  ouc  own  p«opls snd  those  people  include  lenders  as  well  a 


If  the  federal  government  were,  through  the  device  of 
either  of  these  bills,  to  reverse.  In  whole  or  in  part,  the 
California  rule  enunciated  by  the  courts,  you  would  have  caused 
a  grave  hardship  for  hone  owners,  buyers,  and  sellers  within 
our  state  and  would  have  created  a  windfall  of  a  billion  or  more 
dollscB  for  lenders  (at  the  direct  expense  of  borrowers)  without 
any  asaurance  that  the  perceived  ills  that  affect  the  mortgage 
Barket  in  California  and  every  other  state  of  the  nation  (whether 
or  not  they  restrict  acceleration)  would  be  cured. 

The  California  Supreme  Court,  In  the  Wellenkamp  case, 
found  that  the  enforcement  of  the  due-on-sale  clause  represented 
a  restraint  on  the  ability  of  the  homeowner  to  freely  transfer 
hlB  or  her  property  and,  on  that  ground,  found  it  to  violate 
the  law.  equity,  and  social  policy.   The  Court  based  that 

conclusion  on  an  examination  of  the  facts  in  the  marketplace 

facts  which  can  be  attested  to  by  home  sellera,  home  buyers, 
and  RealtorB<3>.   A  Congressional  act  to  reverse  Wellenkamp  would 

not  reverse  that  factual  finding an  act  of  the  Congress  would 

create  a  restraint  which  would  apply  to  millions  of  Californians 
(and  millions  in  other  states)  in  their  ability  to  buy  and  sell 
property. 

A  scientific  analysis  by  the  C.A.R.  Research  and 
Economic  Dcpartnent  concludes  that,  during  the  year  1980,  300,000 
residential  sale  tranaactlons  In  California  were  dependent  upon 
the  assumabillty  of  a  loan roughly  2/3  of  all  l;ransBctions  in 
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that  year.   Table  1,  included  in  this  statement,  indicates 
conditions  which  exist  at  this  time  in  our  state  and  the  type 
Of  financing  which  is  used  on  the  purchase  of  existing  homes. 

If  the  legislation  pending  before  you  is  adopted, 
without  aSGumabiliCy,  sellers  and  buyers  cannot  be  accomnodated 
in  the  marketplace  in  times  of  high  interest  and  lender 
withdrawal  from  the  market.   Substantial  numbers  of  buyers  and 
sellers  are,  in  essence,  required  to  enter  the  marketplace 
because  of  transfers  in  job  locations,  dissolutions  of  marriage 
1  family  sizei  and  a 


buyers,  and  they  are  prevelant  in  the  market  today.   Authorizing 
lender  enforcement  of  due-on-saJe  will  severely  impact  theoe 


11.6%: 

27.1*: 
14.6%: 
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These  buyers  (aa  Illustrated  in  Table  1],  moie 
frequently  than  not,  require  supplementary  financing  in  order 
to  coBplete  the  transaction,  and  this  is  nost  typically  achieved 
through  Che  negotiation  of  a  aecond  deed  of  trust,  and  sometimea 
a  third.   By  a  combination  of  financing  through  such  devices, 
the  ledian  interest  rate  on  the  total  financing  package  is 
■aterially  reduced.   This  is  illustrated  in  Table  2,  also  within 
our  statement. 


n 


By  consulting  Table  2, 


see  that  a  person 
required  to  obtain  a  new  first  mortgage  loan  is  paying,  on  the 
■adian,  13.5  percent  interest.  This  is  only  possible  In  the  era 
of  17.5  percent  to  18  percent  institutional  first  mortgages 
because  the  statistical  results  of  our  studies  show  that,  in  our 
state  in  1961,  more  than  35   percent  of  newly-orlqinated  first 
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mortgage  loans  are  made  by  the  seller  of  the  property and  the 

Influence  of  this  factor  has  reduced  the  median  to  13. S  percent. 

On  the  other  hand,  as  Table  2  shows,  if  the  buyer  is 
able  to  assume  an  existing  loan,  the  median  interest  is  9.79 
percent  and,  even  where  he  requires  second  trust  deed  financing, 
the  median  again  is  11.44  percent* 

second  trust  deed  loans  based  on  the  actual  experience  occurring 
In  California  today. 

TfiBLE  3 


Type   of  nionthly  payment: 
Interest-only 


46. 01 
36.3* 
15.7% 


S30,0SO 
l€.13l 


r       3rd  Party 

$18,300 

14.lt 


Table  4,  wliich  appears  at  the  end  of  • 

shown  that  the  buyer  of  a  home  with  an  assumable  mortgage  under 

the  actual  fact  conditions  in  California  today  can  save  up  to 

S25B  a  [BonLh  on  his  house  payment a  savings  of  512,384  over 

a  fout-ypar  period while  contrasted  with  a  buyer  who  was 

forced  to  go  into  thr  marketplace  and  accept  a  new  mortgage  from 
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an  institutional  leivlet:  at  an  illustrative  rate  of  15 

If  lenders  are  permitted  to  enforce  due-on-sale 
clauses,  these  savings  vill  be  transferred  from  the  pocket  of 
the  homeovinec  to  the  pocket  of  the  lender,  vith  a  cumulative 

windfall  benefit  to  lenders  in  general  of  S700  million  a  year 

billions  of  dollars  over  a  period  o£  years. 

Table  4  also  illustrates  the  qualifying  annual 

scenarios.   To  purchase  the  loedian  price  home  in  California 

firet  mortgage  at  IS  percent  would  require  a  gross  annual 
income  of  $19,000.  To  assume  an  existing  first  mortgugc 
would  require  an  annual  gross  income  of  $21,000;  whereas  to 

carry-back  second  deed  of  trust  producing  an  effective  blend 
interest  rate  of  10.63  percent,  would  require  a  gross  annual 
income  of  $26,000. 

Thus,  loan  assumptions  have  made  housing  available 
■to   tens  of  thousands  of  families  who  would  not  otherwise  be  able 
to  afford  housing. 

The  right  of  homebuyecs  to  assume  existing  mortgages 
has  kept  more  money  invested  in  mortgages  in  California  than 
would  be  the  case  if  S.1T20  becomes  law.  A  number  of  larger 
lenders  in  California  have  essentially  ceased  making  new 
mortgage  loans  so  that  every  mortgage  which  is  repaid  withdraws 
funds  from  the  mortgage  market  which  are  then  invested  by  those 

lenders  in  other  opportunities and  the  opportunities  would 

be  broadened  through  other  provisions  of  the  legislation  pending 
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before  you.   This  results  in  a  withdrawal  of  hundreds  of  nilliona 
of  dollars  from  the  mortgage  market.   Because  loans  have  been 
assumable,  those  withdravals  from  mortgage  investment  and  the 
so-called  creative  financing  devices  used  in  conjunction  with 
assumed  first  deeds  of  trust  have  attracted  tens  of  milliono  of 
new  investments  into  mortgages  to  supply  housing  foe  Californian». 

HhaC  loan  assumability  has  prevented  has  been  the 
churning  of  loans  by  lenders,  the  profitable  device  by  vhich 
lenders  have  collected  points  on  the  average  of  four  occasions 
during  what  might  have  been  expected  to  be  a  30-year  loan  temi. 

Interest  rates  are  historically  high  nationwide  in  states 

which  do  not.   Federally-chartered  savings  and  loan  associations, 
which,  until  recently,  asserted  that  they  were  not  subject  to 
the  WellenKamp  rule  in  California,  were  charging  the  same 

this  court  decision. 

There  would  Hccm  to  be  absolutely  no  doubt  that 

assumability  of  mortgages  has  provided  vast  benefits  for 
individual  consumers  in  those  states  where  assumptions  are 
protected.   Sellers  have  been  able  to  sell  homes  because  there 
are  buyers  who  arc  able  to  afford  the  financing  package  which 
results.   Buyers  who  would  not  otherwise  be  able  to  qualify 
because  of  high  interest  rates  have  been  able  to  obtain  housing 
to  meet  their  needs.   Of  course,  when  there  are  available 

But,  aside  from  individual  consideration,  the  Anerlcan 
society  and  the  American  economy  arc  related  to  the  ntob^llty  of 
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our  population.   Sharp  curtailment  of  home  acquisition  or 
sale  will  be  a  major  added  factor  which  will  be  disruptive  of 
lifestyle,  which  is  so  distinctly  American. 

Now,  obviously,  there  is  the  lender's  side  of  the 

Let  me  say  that  the  California  Association  of  Realtors^ 

mortgage  marltet.  Under  our  sponsorship,  the  variable  rate 
mortgage  was  created  in  California,  and,  at  the  request  of 
major  IcndJiig  orgs niiat ions,  we  assisted  in  achieving  consumer 

mortgage  are  not  sola  to  a  homobuyer  by  a  lender,  but  arc  sold 
by  the  PeaJtora  in  the  buyei's  living  room  when  the  decision  to 
purchase  is  being  made. 

In  recent  years,  we  have  worked  on  the  evolution  of 
still  newer  mortgage  instruments.   We  have  joined  with  lender 
organizations,  both  at  the  legislative  level  and  otherwise, 
in  an  attempt  tD  stem  the  flow  of  dis intermediation  of  funds 
from  leiiiiing  institutions  which  would  otherwise  be  available  for 
home  mortgages  and  tc  create  incentives  to  encourage  the  creation 
of  new  capital  which  would  be  available  from  our  traditional 
institutional  lenders  as  well  as  from  pension  funds  ond  other 
sources  to  support  housing. 

Certainly,  everyone  is  aware  of  some  of  the  financial 
problems  that  have  plagued  a  significant  number  o£  our  lending 

regulatory  agencies  have  attempted  to  address  this  problem  and 
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by  the  lenders  but  by  the  Realtors*  and,  I  an  sure,  by  every 
segnent  of  our  population. 

But  allegations  that  the  ability  of  mortcgage  lending 
institutions  to  continue  in  the  mortgage  market  is  a  result 

cause  is  inflation,  and  high  interest  rates  for  Treasury 
borrowing  and  for  the  economy  as  a  whole. 

Assumahility  of  mortgages  is  a  minor  factor.  As  many 
feflerally-chartered  savings  and  loan  associations  are  in 

recently,  federally-chartered  SLLs  in  California  were 


which  do  not  have  Wellcnitaiiip  protections 
troubled  as  are  California  institutions. 
In  fact,  in  some  of  the  largea 
institution  mergers  which  have  occurred 
the  strength  of  state- chartered  Califorr 


bail  out  weaker  institutions  in  other  jurisdictions. 

The  California,  Supreme  Court,  In  Wellenkamp,  said: 
"Economic  risks  such  as  those  caused  by  an  inflationary 

Lenders  who  provide  funds  for  long-term  real  estate  loans  should, 

their  projections  of  future  economic  conditii 

initially  determine  the  rate  of  payment  and  i 

long-torm  loans. . .unfortunately,  these  projections  occasional] 

prove  to  be  inaccurate.   We  believe,  however,  that  it  would 
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economic  projections  on 

to  freely  alienate  their  property ... 'a  restraint  on  alienation 

cannot  be  found  reasonable  merely  because  it  is  commercially 

any  restraint  on  alienation  upon  the  ground  that  the  lender 

and  that  sensible  lenders  find  such  devices  profitable.'" 

In  addition  to  interest,  lenders  charge  points  or 

of  the  total  amount  of  the  loan,  upward.   These  are  a  considerat 
to  the  lender  for  a  30-year  loan,  and  they  are  calculated  as 
part  of  Che  lender's  yield  on  that  loan  and  part  of  the  annual 
percentage  rate  paid  by  the  borrower  for  the  loan.   When  the 

loan  accelerates as,  for  example,  after  five  years the 

lender  does  not  refund,  and  S.1720  does  not  require  that  he 
refund,  the  unearned  portion  of  this  consideration.   The  lender 
has  contracted  on  the  security  of  the  real  property  for  a 
30-year  loan.   Not  only  has  the  seller  paid  a  consideration 
for  a  30-yeai  terra,  but  because  of  the  device  ot  seller  take-bac 

For  all  of  these  reasons,  the  California  Association 
of  Realtors^  vigorously  opposes  those  provisions  in  3.1703  and 
S.1720,  which  attempt  to  preempt  state  law  on  the  due-on-sale 
issue,  and  thus  to  effectively  reverse  the  rights  possessed  by 
California  homeowners,  and  homeowners  in  a  number  of  other 
states,  which  have  been  assured  by  state  law  as  part  of  a  total 
scheme  ot  state  law  relating  to  home  mortgage  financing. 
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The  Chairman.  Thank  you,  Mr.  Gillies. 

Let  me  say  that  I  don't  particularly  like  any  of  this  legislation 
for  the  reasons  I've  outlined  several  times  today.  I  wish  we  could  go 
back  to  some  more  stable  state.  But  again,  trying  to  look  at  the 
situation  that  does  exist,  it  realty  puzzles  me  to  see  the  realtors 
opposing  due-on-sale.  It  seems  very  shorts^hted  to  me.  As  a  con- 
sumer, if  I  were  going  to  buy  a  new  house,  I  would  look  for  one 
that  had  a  mortgage  I  could  assume.  I  understand  the  consumer's 
position  exactly.  The  savings  and  loan  people  in  my  State  aren't 
making  einy  more  assumable  loans.  They  jack  them  up  to  18  or  19 
percent  so  that  nobody  asks  for  them,  because  they  haven't  got  the 
money  to  put  out.  Because  some  of  them  are  still  carrying  my  &- 
percent  mortgage  on  my  home  that  someone  assumed  when  I  came 
to  Washington. 

Obviously,  those  young  people  who  are  now  trying  to  buy  a  new 
home  today  are  going  to  pay.  Part  of  the  reason  for  the  high 
interest  rates,  apart  from  all  the  other  problems  of  the  economy, 
are  those  long-term,  very  low  interest  mortgages  that  are  being 
carried  by  these  savings  and  loans.  They've  got  to  charge  a  higher 
rate  to  compensate. 

Somebody  that  v/as  getting  9  or  10  had  a  pad  in  there  to  take 
care  of  my  old  5  percent  even  when  we  had  a  reasonably  stable 
economy.  Wouldn't  you  agree  with  that?  It  is  a  burden  on  those 
institutions.  The  only  reason  that  the  thrift  institutions  are  in 
trouble  right  now  is  because  of  borrowing  short  and  lending  long 
on  those  old,  fixed-rate  mortgages. 

But  you're  saying  that  so  that  the  realtors  can  make  a  few  more 
sales  in  a  very  short  period  of  time,  we're  willing  to  let  the  major 
supplier  of  our  credit  eaid  our  sales  over  the  years,  our  major 
partner  in  home  sales,  go  down  the  tubes. 

Mr.  GiLUES.  Sir,  I  think  there  are  two  aspects  to  your  question. 
One,  in  examining  this  issue,  it's  a  very  serious  one,  we  found  that 
when  you  compare  interest  rates  that  apply  in  California  where  we 
have  due-on-sale  protection,  and  interest  rates  in  other  States  that 
do  not  have  due-on-sale  protection,  the  interest  rate  is  the  same.  So 
the  due-on-sale  protection  that  exists  in  California  has  not  pro- 
duced higher  interest  rates  for  initial  loans  in  our  State  over  Uiat 
that  applies  in  the  States  without  similar  protection. 

We  don't  see,  again — granted,  we  are  concerned  about  the  prob- 
lems that  the  thrifts  face  today.  We  don't  find  that  the  thrifts  in 
California  face  more  problems  than  the  thrifts  in  New  York,  for 
example.  You've  had  testimony  here  this  morning  to  the  extent,  for 
example,  that  Citizens  Savings,  a  strong  S.  &  L.,  a  State-chartered 
S.  &  L.  in  San  Francisco,  subject  to  the  Wellenkamp  decision, 
unable  to  accelerate  its  loans,  that  the  assets  of  that  institution 
were  used  to  bail  out  an  institution  in  New  York  which  could  have 
accelerated  its  loans  right  along.  We  find  California  institutions  to 
be  as  sound  as  those  anywhere  else. 

The  Chairman.  Well,  they're  more  sound.  The  Northeast  is  in 
much  more  trouble.  But  to  attribute  this  to  make  that  kind  of 
comparison,  there  are  a  lot  of  reasons  why  California  institutions 
are  more  sound  than  some  in  the  Northeast.  It  has  to  do  with  the 
migration  of  people,  taxation  rates,  all  sorts  of  things.  It  .'t  all 
dependent  on  due-on-sale.  And  you  sit  there  and  tell  n 
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affected  it,  and  they're  strong  even  though  they  have  it.  You  just 
can't  compare  New  York  and  California  at  this  point. 

Mr.  GiLXJBS.  Thirteen  years  ago,  of  course,  our  association  was 
the  sponsor  of  a  legislation  in  Califomia  to  create  the  VRM,  which 
the  Feds  didn't  pick  up  on  until  1976.  That's  finother  reason  the 
institutions  are  strong  in  Califomia.  We  have  worked  with  the 
thrifts.  We  want  to  make  them  viable. 

The  Chairman.  You  see,  I'm  part  of  the  problem  with  the  thrifts, 
too,  because  I've  always  sat  here  and  on  a  nationEd  basis  opposed 
VRM's,  because  they  were  anticonsumer."  Did  I  serve  the  consum- 
er well?  In  the  short  run,  I  suppose.  In  the  longer  run,  now  that 
they  don't  have  any  places  to  go  to  get  funds.  I'm  not  sure.  That's 
one  of  my  problems  with  the  so-called  consumer  groups.  I've  been 
p£irt  of  the  problem  with  them,  at  times,  on  certain  issues.  Because 
we  only  look  at  the  very  short-run  efTect  on  the  consumer  and 
don't  look  at  the  longer  term. 

Mr.  GiLUES.  This  year,  of  course,  as  you  know,  both  the  bank 
board  and  the  comptroller  came  out  with  relations  on  ARM's, 
which  are  wildly  beyond  anything  ever  considered  in  California 
law.  And  in  order  to  keep  our  institutions  competitive,  we  support- 
ed legislation  sponsored  by  the  thrifts  this  year  which  granted 
parity  to  our  State  institutions  to  match  those  Federal  documents. 
But  perhaps  if  we'd  done  the  VRM  thing  right  in  the  first  place,  we 
wouldn't  have  needed  the  carte  blanche,  which  is,  for  example,  in 
the  bank  board  regulations. 

INCONSISTENT  POSITION 

The  Chairman.  Let  me  ask  you  one  more  question.  Isn't  your 
position  on  due-on-sale  somewhat  inconsistent  with  ^our  position 
on  being  exempted  from  truth-in-lending  disclosures  in  real  estate 
loans? 

Mr.  GiLUEs.  I  did  not  testify  on  that,  sir.  I  believe  the  national 
association  did.  I  am  vaguely  aware  that  they  support  the  exemp- 
tion on  truth-in-lending,  and  I  can't  speak  to  that.  In  Califomia  for 
mortgage  loan  brokers  who  are  real  estate  licensees  negotiating 
loans  for  compensation,  we  have  had  a  disclosure  statute  in  exist- 
ence well  before  truth-in-lending  and  which  exists  parallel  to  it.  As 
a  matter  of  fact,  under  the  terms  of  1720,  because  it's  comparable, 
and  I  presume  the  California  statute  would  be  preempted  along 
with  due  on  sale  and  two  or  three  other  things 

There  is,  of  course,  an  important  distinction:  S.  1720  with  respect 
to  due-on-sale  preempts  existing  law  developed  by  the  States,  but 
with  respect  to  truth -in-lending  exemptions  is  a  congressional 
modification  of  a  congressionally  developed  Federal  statute. 

The  Chairman.  But  essentially,  what  the  realtors  are  saying  is, 
good  heavens,  don't  preempt  on  due  on  sale,  but  boy,  we'd  sure  like 
to  be  wiped  out  of  truth-in-lending  disclosures.  There's  some  incon- 
sistency in  those  two  positions.  But  I  don't  hold  you  responsible  for 
their  testimony. 

Most  of  you  have  expressed  concern  about  the  effects  of  S.  1703 

and  S.  1720  on  the  housing  market  question.  That  if  we  allow  the 

thrifts  additional  authorities  they  will  back  out  of  the  housing 

ket.  I  don't  think  there  is  anybody  in  this  country  that  is  more 

d  about  individual  housmg  than  1  am.  I  am  a  believer  in 
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i*.  Net  ogIt  frotn  ihe  in^csaneci  saodpoint.  but  because  of  the 
social  T^;^^  that  ^  with  bomeownH^iip.  Tbe  siability:  I  was 
bnxeiit  ap  thai  way. 

"HieTC  itsed  to  ba.  ai  one  time,  a  faigfaei'  penrratage  itf  bomeoim- 
ership  in  Utah  than  in  any  ocfaer  Siai£.  Whether  that's  still  true  or 
DOC  I  doa'i  kncnr.  but  it's  sdU  v»y  high.  I  casae  bmn  that  kind  of 
a  backgnjund.  so  I  wnuldn't  be  a  party  to  anything  thai  I  tbou^it 
would  Try  to  cut  the  ayailabijity  of  botKiog.  But  again.  I  get  back  to 
the  pcHst  thai  the  thrifts  ai«i't  "yifc''^  loans  rigfat  now.  Money 
151 1  arailalMe.  They're  out  of  the  bousing  markeL.  And  90  ri^t  or 
wTwig.  the  bill  is  an  attanpt  to  tr>'  and  find  some  way  to  keep 
them  soirent. 

AH  (^  them  ha\«  testified,  that  supplying  money  for  housing  was 
their  primajy  functkni  in  life.  TliaT's  wb«e  their  expertise  was. 
Even  with  these  new  powers.  They  cited  examines  in  sodk  States 
where  they've  had  these  powers  Tot  years  and  they  were  still 
putting  60  to  70  percent  in  mortgage- 
Now,  one  witness  has  testified  that  they  wanted  to  get  out  of  the 
homebuilding  or  home  finance  business.  That's  where  they  wanted 
to  stay,  but  they  simply  weren't  going  to  be  aiwind  to  do  that.  Fd 
just  like  you  to  respond  to  the  problem  of  how  do  we  keep  them 
viable  long  enough  that  they  can  get  back  into  the  home  finance 


Henry,  you're  just  dying  to  answer. 

Mr.  ScHECHTES.  Yes.  I  am.  because  we've  bad  experience  with 
the  mutual  savings  banks,  which  under  their  State  charters,  have 
other  powers.  Take  a  look  at  the  table  on  page  6-A  of  my  testimo- 
ny and  you  wiD  see  the  declining  portion  of  their  assets  going  into 
housing,  and  the  fact  that  in  recent  years  when  we  hit  a  hi^ 
interest  rate  period,  it  becomes  miniscule.  about  like  the  commer- 
cial banks  who  get  out  of  tbe  market.  So  I  don't  think  that  works. 
It  can't  work  for  them. 

The  Chairman.  OK.  Then  tell  me  what  works.  How  do  we  keep 
them  in  the  business? 

Mr.  ScHECHTER.  I'll  get  to  that  in  a  moment.  It  can't  work 
because  they  always  have  to  set  the  mortgage  interest  rates  in  line 
with  tbe  current  rate  on  tbe  market.  Right  now,  or  at  least  for  the 
first  half  of  this  year,  their  average  cost  of  money  was  10.3  percent, 
yet  they  have  to  charge  16,  17.  IS  percent  because  that's  what  tbe 
current  market  rate  was.  Furthermore,  they  didn't  have  any  liquid- 
ity problem,  really,  because  the  Federal  Home  Loan  Bank  Board  is 
requiring  5  percent  liquidity.  They  have  been  cair^Tng  8  to  9  per- 
cent, but  that  extra  4  to  5  percent  is  going  into  large  CD's  from 
commercial  banks  and  other  places  where  they  can  get  a  higher 
return.  If  I  were  running  an  S.  &  L.,  Fd  probably  do  the  same 
thing. 

So,  with  all  of  the  great  dedication^— 

The  Chaihman.  Do  they  have  any  choice  right  n< 

Mr.  ScHECHTEB-  They  don't  want  to  take  a  c  In  other 

words,  what  they've  lost  in  money  at  10.3— yes,  t     v  1      e  a  choice. 

The  Chairman.  And  their  yield  from  the  old  n  is  around 

9.  So  when  you've  got  a  amative  spread,  you're  1  king  any 
money.  You've  got  to  make  some  of  these  choices  or  y  "'       ng 

to  be  around  next  week. 
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Mr.  ScHECHTER.  But  you  could. 

The  Chairman.  Muriel  Siebert  could  tell  you  a  horror  story  that 
will  raise  your  hair. 

Mr.  ScHECHTER.  They're  afraid  to  make  mortgage  loEins  at,  say, 
14  or  15,  which  they  probably  couldn't  carry,  because  next  we^ 
they  may  again  have  to  be  paying  17.  given  the  current  situation. 
That's  why  I  think  there  is  no  such  thing  as  their  coming  back  at 
some  future  f>eriod  to  where  they  were,  as  you  said. 

The  Chairman.  Why  do  they  testify  that  way,  then? 

Mr.  ScHECHTER.  For  the  time  being,  they'd  like  to  get  these  other 
powers.  That's  why  they  testify  that  way. 

The  Chairman.  Do  you  think  they're  simply  sitting  here  lying? 

Mr.  ScHECHTER.  They  may  even  believe  it  themselves.  But  given 
the  experience,  given  the  facts,  if  you  put  together,  as  you  indicat- 
ed, what  their  yield  is  versus  their  cost  of  money,  they  can't  make 
mortgages.  And  in  the  future,  if  they  get  into  the  business  of 
bidding  for  short-term  funds,  because  then  they'll  have  short-term 
outlets  at  higher  yields,  they  will  be  bidding  up  against  the  money 
market  funds  and  everybody  else,  as  they're  doing  now,  or  as  they 
try  to  do. 

If  the  REPO's  that  they  started  putting  out  before  they  got  the 
all  savers — they  will  iind  ways  of  bidding  up  the  money  they  have 
to  pay  for  so  they  can  then  put  it  out  again  at  higher  yields, 
because  the  demand  comes  not  from  the  intermediary.  They're  just 
serving  the  customers  who  are  out  there  and  willing  to  pay  the 
higher  demand.  I  get  back  to  my  basic  prescription. 

The  Chairman.  But  again,  if  you  were  a  savings  and  loein  chief 
executive  officer  and  your  cost  of  money  was  higher  than  your 
earnings,  in  a  short  rate  of  time,  what  would  you  do?  Would  you  be 
out  making  30-year,  fixed-rate  mortgages? 

Mr.  SCHECHTER.  I  Said  I  would  do  the  same  thing  they're  doing 
right  now.  But  I  don't  think  they've  got  a  chance  of  getting  back  to 
where  they  were.  I  served  on  the  Federal  Savings  and  Loan  Adviso- 
ry Council  for  5  years.  I've  met  with  these  guys  a  few  times  a  year, 
and  we'd  go  through  this  sort  of  thing.  And  yet,  they  kept  thinking 
they'd  be  saved,  first  by  the  6-month  certificate,  then  by  the  2V4- 
year  certificate.  But  every  time  they  went  to  a  higher  rate  that 
they  were  paying  on  money,  the  competitors  offered  more.  And 
they  got  to  a  point  where  they  couldn't  use  the  money  in  housing. 
And  I  say  that  unless  we  do  something  to  control  interest  rates 
otherwise,  or  to  dampen  them,  other  than  what  we've  been  doing, 
we  will  have  the  same  situation  from  here  on  out. 

The  Chairman.  Well,  they're  grasping  at  straws  to  survive.  But  I 
believe  them  when  the  say  that  they  want  to  stay  in  the  housing 
market  if  they  can.  But  if  they  can't,  again,  Merrill  Lynch  isn^ 
making  mortgage  loans  in  my  State.  We've  still  got  the  problem 
we've  discussed  before  of  the  money  market  mutual  funds. 

Mr.    ScHECHTER.    We   have   that   problem.   It's   not   the   mon^ 

market  funds  or  the  savings  and  loans.  It's  the  demands  for  funoB 

for  different  purposes.  And  there  are  other  demands  can  outbid  the 

housing  borrower.  And  unless  we  do  something  about  that,  which- 

institution  we  have  or  don't  have,  the  funds  are  going  to  flow 

higher  yield  and  the  interest  rates  are  going  to  be  higher. 


oyGoot^Ic 


4» 

.BK  BDg^K  aw:  a«fc  ai«  nw  pun  of 

doE  pjT  'Tip'  iwvE  T"*'TiiTy  s<  K  vio:  tju  McvunQin'  «f  Imkhse  tt> 
ti*-  AmerisKi:  pwpTif'  Omt  £  '3ie  men^tiac  sc  3cBie  aaaest  nee 

Isvs  ftv  ^-^T^,  i£  "»f^»piTir  TVi^  ske  "j^'^'h"  a  do  «iiii  vital  I 
iiudroimnc  aie  lasir  jiil^mm.  oc  ais  nH  &.  and  I  wist  ««  oohU 
isQUOc  I3K.  I  vi^  vDc  conic  BDUMte  laa:  sod  Ocbi  i&k  aEatotsDy 

T^  Cbajemak  'T>w^  arc  mhh^mI  tnwiiiiiif'  Tiwrnrr  wilimi  liis  tsD 
and  Tiie^  ar^  neit^  ccmsiaerBC-  l^ieiv  s  'se^anucr  on  e^Oi  ftf  Umu- 

Hb^tt.  y3L  Tw-rrififwr  J^»iL  Fc  like  to  go  back  to  lii^  Mr. 
Bprie  wsc  aaysag  sem  nc  all  mvaa  was.  VeX  I  di^  i  voce  far  tiie 
all  asvcn  faftil  1  scanec  om  ic  fsrar  of  h.  I  ended  iq>  vodng  ^p™— 
h  for  &  nuwher  :f  timhwip  One  itf  Jht  rrmatwia  ms  faecaane  erf"  liie 
f'bitHTT''  sn^nQX  b<^  the  ?>'BnM^'iri''"^'ii  to  insiB  that  die  mooey  only 

aztjbadr  dtaiE  daisci  """t^ie^  id  aarrov  mone^  £or  a  veer  and  loas 
il  Sot  %  veas  auuidii'i  be  in  liie  ^mngs  and  joan  basnet  in  any 
event- 


Bm  yoa  made  die  ccmpBnscEi  vitfa  Japan-  T^iey  have  a  very  h^gii 
saving  rate  in  tzxax  ci»beTjt.  the  hi^iest  of  all  the  indoscnaliaed 
countries.  If  von  lake  a  ba  td  sarins  rales  as  a  percentage  cf  GXP 
or  disposaMe  income — disposal^  income,  not  GNP.  yaa  find  that 
the  let  of  coontriet  siarie  with  Japan  and  ends  witlt  Swedm. 
S^veden  if  tbe  onN"  rmtrrtry  thai  is  lower  titan  the  United  States  in 
tjavingc^  We're  around  5  percent:  Sweden  e  eves  knvcr.  Japan  is 
ewer  20'perceiit- 

Tben  yen  compaie  a  list  of  tax  rates  on  savings  and  Japan  has 
the  least  and  Sweden  has  the  nxet.  So  I  think  ihexe's  a  direct 
c(RT«lation  there.  I  have  always  preferTed  a  general  incentive  tat 
savings-  I  would  have  {jirfeiTwi  to  have  lenxrved  pen  of  the  indi- 
vidua]  tax  cine  so  that  ii  was  an  Mdi^^^yl  revmue  I06S.  and  just 
simply  givezi  a  blankel  SLOOO  cm  an  indivkhial  ictuni  and  $2,000 
(HI  a  joint  recam  for  anybcxly  who  saved  money  anyplace.,  to  get 
the  savingE  rate  up.  This  I  think  would  help  the  economy.  That's 
one  of  the  things  in  Japan  that  is  very  he^rfiil.  th»r  people  ai« 
encouraged  by  their  government  to  save  mon^  by  great  tax  incen- 
tives. 

Mr.  SCHBCST^  Let  me  mentioa  one  ocha-  thing  about  their 
savings.  They  have  a  aart  of  Beg  Q  tfaoe  at  6H  pNoent,  and  that 
h(dds  down  the  level  of  int«est  rates  all  over.  Tbe  oCfaN-  thing,  it 
wouldn't  work  by  ilaetf  if  they  had  our  free  martet  for  the  flow  of 
funds.  It  wouldn't  work.  But  they  also  bvn  Hae  window  guidance. 
you  know,  the  overall  credit  ceiling  on  total  credit;  and  th^i  they 
have  a  procedure  for,  in  effect,  having  a  ctaisaisus  on  which  Indus- 
tries  to  finance,  and  they  have  tbe  funds  flowing  there  for  produc- 
tive  capital  use.  So  all  ume  things  comtaned  give  them  a  certain 
advantage- 
Mr.  BoTLE.  Mr.  Qiairman,  one  thi      ]  I  think 
week,  to  the  effect  that  this  Inll  e 
quick  fix  for  the  saving  and  loan. 
The  CHAIRMAN.  It's  not  intoided  to  be. 
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I  said  here,  to  Henry,  that  it  weis  trying  to  look  down  the  road. 
beyond  the  current  conditions.  We  are  always  too  late  and  too  little 
with  almost  everything  we  do. 

Mr.  Boyle.  The  Congress  has  done  a  number  of  thinira,  like  we 
all  agree  with  the  All  Savers.  I'm  not  an  advocate  of  it.  There  have 
been  some  thrifts  that  have  benefited  substantially.  It  has  helped 
their  liquidity.  It's  attracted  some  new  money  to  the  thrift  industry 
in  some  parts  of  the  country. 

As  you  mentioned,  because  of  the  political  realities,  commercial 
banks  and  others  had  to  be  included  in  this  particular  package, 
instead  of  it  just  benefiting  thrifts. 

The  Chairman.  That's  one  of  the  reasons  I  opposed  the  home- 
builders  trying  to  allocate  it.  I  believe  in  a  general  incentive  for 
savings,  not  to  pick  out  one  pEirticular  industry  and  say  to  them, 
"It  wul  be  only  for  you." 

I  have  a  problem  with  the  unfairness  of  the  money  market  funds, 
but  we  shouldn't  go  the  other  direction  and  say,  "We  are  going  to 
try  to  cripple  you  by  giving  special  advantages  to  somelxx^  else." 

Mr.  BovLE.  Recently  we've  had  a  series  of  efforts  though  to  help 
the  thrift  industry.  All  Savers  being  one,  a  new  accounting  system 
of  cartT  losses  as  far  as  thrifts  are  concerned,  more  money  firom 
FHLMC  for  thrifts,  and  the  ARM's,  which  now,  throughout  the 
United  States,  are  becoming  widespread.  Thrifts  are  going  to  have 
a  problem  making  adjustments,  trying  to  deal  with  the  market- 
place, until  more  and  more  of  their  portfolio  is  with  the  new 
variable  rate  kinds  of  mortgages. 

It  seems  to  me  that  given  the  fact  that  All  Savers  has  only  been 
in  effect  for  a  little  over — well,  not  a  month — and  many,  many  of 
these  other  actions  are  so  recent,  that  we  should  take  a  little  more 
time  before  we  do  anything,  which  is  a  radical  shift  in  terms  of  the 
way  these  institutions  function. 

ARGUMENTS  OFFERED  BOTH  WAYS 

The  Chairman.  Most  of  these  things  have  been  talked  about  for 
years.  Some  of  them  passed  the  Senate  before  I  even  became  a 
Senator,  I've  heard  that  every  day  from  everybody  who  oppoaeB, 
"Don't  go  too  fast."  On  other  days,  we  get  the  testimony,  'You're 
so  damn  slow,  Coi^ress.  Get  on  with  it. '  So,  we  can't  win.  Those 
are  such  old  arguments  that  are  offered  both  ways.  We  hear  them 
every  day.  It  depends  on  whether  you're  for  or  against  something 
whether  it's  too  fast  or  too  slow.  But  most  of  these  issues  are  dm 
issues  that  were  here  before  I  was  even  in  public  office  in  Salt 
Lake  City,  let  alone  in  the  Senate. 

So,  please  don't  tell  me  we're  jumping  into  something  with  some 
of  these  powers  that  have  been  discusssed.  There  are  hearing  rec- 
ords 10  million  miles  long  on  these  very  subjects. 

Time  is  running  out,  and  I'm  running  through  lunch  and  I 
apologize  for  the  length  of  time. 

But  you  want  to  provide  insurance  on  the  first  $10,000  of  mon^ 
market  funds  and  also  reserve  requirements  for  mon^  market 
funds.  How  would  that  solve  the  problem? 

You  might  reduce  the  yields  by  IV^  percent  on  money  market 

1  by  imposing  those  regulations  and  they'll  still  be  more  com- 
uve.  You  have  solved  an  equity  problem  that  everyboify  is 
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being  treated  the  same.  Ilmv  «r«  iwo  v«ts  you  can  f^t:  You  can  go 
the  way  you  recmuDOid  ftr  dextigulaXicm  of"  the  adwr  insdtntions. 
But  if  you've  stQl  gcx  an  !y  or  S^nroit  sfrcmd.  that's  not  going  to 
strfve  the  proUan  far  the  thrifts — the  outflov  of  mooey. 

Mr.  BoTLE.  It  wasn't  mv  intention,  when  I  was  "ViVing  those 
comiDQits — they  weren't  diiecied  al  sohing  the  probicms  of  the 
thrifts.  It  was  more  directed  at  a  senes  of  changes  which  are  being 
made  without  safeguards  in  the  ajvustx. 

The  Cbaomax.  Why  do  ytn  want  to  impose  more  regulations  on 
them?  You're  here  refn-esenting  the  ConsniaeT  Fbdnation  of  Aioer- 
ka,  and  you  tell  me  that  you're  itpreaenting  x  millioo  nun^tefs  of 
COTtsumers. 

Yet,  when  this  came  up  last  spring,  wh»i  ev&i  the  hint  of  doing 
anything  that  would  reduce  the  yield  to  the  very  ctmsumers  you 
purported  to  represent  t»ougfat  the  ^reate^  flood  ai  mail  I  have 
ever  seen  in  this  body.  And  it  wasn  t  &tMn  vast  afflu^it  pec^e. 

I  ought  to  show  you  sc»De  ai  the  liters.  From  the  shaky  hand, 
ycHi  could  tell  it  was  an  elderly  persmi,  "Senator  Gam,  you  do  (me 
thing  to  cut  my  interest  rate,  and  you  will  be  lynched.  You  won't 
even  make  it  to  the  next  election."  It  was  an  incredible  outpouring 
of  consumers'  concerns. 

And  you  are  saying  that  these  are  consumer  safeguards. 

Mr.  BoYLB.  I  suppose,  on  that  same  basis,  we  should  remove 
insurance  requirements  for  NOW  accounts  or  allow  the  Federal 
Reserve  Board  to  exercise  its  monetary  policy  as  far  as  reserve 
requirements  are  concerned. 

PHASEOUT  INTEREST  BATB  CEILINGS 

The  Chairman.  I  think  interest  rate  ceilings  ought  to  be  re- 
moved. I've  always  favored  a  faster  phaseout  of  r^ulation  Q. 

In  that  law,  H.R.  4986,  it  talks  about  safety  and  soundness,  so  my 
long-term  goal  is  to  remove  those  entirely  and  have  people  have 
that  choice,  but  right  now  is  not  the  time  to  do  that.  If  we  want  to 
guarantee  massive  failures  in  the  thrift  industry  all  we  have  to  do 
is  take  off  those  ceilings  the  next  month. 

Mr.  EtOYLE.  Senator,  I'm  not  talking  about  taking  off  the  ceilings. 
I'm  talking  about  the  fact  that  your  NOW  accounts  are  insured, 
your  NOW  accounts  also  have  reserve  requirements.  And  when 
money  market  fund  transaction  accounts  function  similarly  and 
have  similar  kinds  of  dangers  as  far  as  soundness  is  concerned,  it 
seems  to  me  there  is  a  real  legitimate  interest  in  seeing  that  that 
soundness  is  maintained. 

The  Chairman.  As  a  matter  of  equity. 

Mr.  Boyle.  It  isn't  just  a  matter  of  equity.  It's  a  matter  of 
soundness.  It's  a  matter  of  safety. 

The  Chairman.  You  convince  your  membership  that  they  want 
to  do  that  and  have  their  yields  reduced  and  pay  for  it. 

Mr.  Boyle.  I  truly  believe  this — if  the  people  want  the  financial 
community  to  be  sound  and  be  safe  and  have  confidence  in  that 
safety. 

The  Chairman.  You're  living  in  a  dream  world  on  this  one. 
Come  down  to  my  of^ce  and  look  at  the  mail. 

For  that  extra  1  %  percent  they  could  get,  they':  not  the  t 
bit  concerned  about  reserve  requirement.  I  don't  ' 
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letter  that  wanted  to  do  anything  to  those  funds,  not  one.  The 
amount  of  mail  was  massive,  not  only  from  my  own  State,  but  all 
over  the  country.  And  every  Senator  experienced  the  same  thing. 

So  you're  not  in  touch  with  your  membership  on  that  one  if  you 
think  they're  out  there  saying,  "I  want  to  take  IH  percent  less  for 
safety  and  soundness."  I  can  send  you  copies  of  my  mail  in  a 
wheelbarrow.  Never  have  I  been  threatened  on  anyUiing  by  just 
average.  They're  willing  to  take  whatever  the  extra  risk  is  for  the 
extra  jrield  that  they  would  get. 

Ladies  and  gentlemen,  I  appreciate  your  patience  for  being  here 
so  long. 

I  do  want  to  ask  just  one  more  question.  I've  asked  it  of  EUen 
and  others  many  times.  Without  getting  into  all  of  the  details  of 
the  truth  in  lending  and  starting  that  debate  agfiin.  Whether  you 
believe  it  or  not,  I  happen  to  believe  in  truth  in  lending  and  I 
happen  to  believe  in  disclosure.  I  believe  that  consumers  have  a 
right  to  have  fully  disclosed  to  them  the  terms  of  their  loan. 

Someday,  if  we  can  get  together,  without  being  at  extremes,  and 
come  up  with  some  truth  in  lending  that  truly  serves  the  consum- 
er, because  no  matter  how  much  any  of  you  testify,  you're  never 
going  to  convince  me  that  this  is  a  service  to  consumers.  There's 
the  old  one,  before  we  simplifled  it.  Now,  here's  the  new  one. 

You're  not  going  to  convince  me  that  the  average  borrower  of 
money  understands  what  is  in  that  form  or  that  it  solves  the  initial 
intent  of  truth  in  lending,  which  was  to  provide  people  with  an 
initial  disclosure  that  gave  them  ability  to  shop  for  creKiit,  go  from 
one  place  to  another  and  make  a  comparison. 

We've  argued  in  this  committee  about  what  these  provisions 
mean.  We've  had  experts.  We've  had  attorneys.  We've  had  the 
Federal  Reserve.  And  if  we  can't  agree  on  what  the  disclosures  are 
and  what  they  mean  and  have  all  these  legal  battles,  then  how  can 
people  who  don't  have  a  legal  background  understand  what  is 
being  disclosed  to  them. 

I  received  a  mortgage  loan  1  year  ago,  and  I'm  still  confused  by 
the  six  or  seven  forms  they  showed  me,  and  I'm  chairman  of  tm 
Banking  Committee.  I  still  don't  understand  what  was  disclosed  to 
me  or  the  legal  terminology  of  it. 

When  are  consumer  grou[>s  going  to  v/ake  up?  I  don't  question 
your  intent,  but  I  do  question  the  results  of  sdl  these  years  of  truth 
in  lending. 

The  major  reason  some  of  these  violations  occur  is  because  it's 
difficult  to  know  how  to  figure  these  things,  how  to  disclose  them. 

Ms.  Alexander.  There  are  two  answers  to  your  concern.  "The 
first  is — and  1  don't  know  anything  about  that  form  you're  waving 
around  there,  what  State  it's  from  or  what  bank  or  whatever.  But! 
can  almost  guarantee  you  there's  a  lot  in  tJhere  that  the  creditor 
has  put  in  there  to  serve  his  own  purposes  and  which  he  wants  to 
have  stated  in  there.  Senator.  A  lot  of  that  is  legal  gobbledj^ook, 
designed  to  give  creditors  rates  euid  remedies  Euid  to  have  consum- 
ers waive  theirs.  That's  No.  1. 

The  Chairman.  And  I  think  a  lot  of  it  is  to  make  sure  that  they 

have  covered  every  conceivable  possibility  of  some  regulator  saying 

they  are  in  violation.  They  are  protecting  their  rear  en$ 
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there's  no  doubt  about  it,  because  we  don't  make  it  simple  enou|^ 
for  them  to  know  what  some  of  the  violations  are. 

Ms.  Alexander.  I  agree  with  that. 

No.  2,  I'm  sure  some  of  the  problems  in  that  form  are  that  it  not 
only  has  to  comply  with  the  Federtd  simplification,  so-called,  which 
I'm  sure  even  you  are  having  second  thoughts  about  when  you 
waive  the  truth-in-lending  commentary  around.  And  I  can  sympa- 
thize with  that. 

The  other  part  of  that  form  is,  of  course,  some  State  law  disclo- 
sure requirements,  probably  based  on  the  old  Truth  in  Lending  Act 
that  has  not  yet  been  changed.  I  think  you  should  do  something 
about  that. 

All  I'm  suggesting  is  that  the  prtnxwiil  in  this  bill  goes  way 
beyond  that.  It  wipes  out  all  the  States  who  have  made  the 
changes,  who  will  not  allow  creditors  to  give  forms  like  that. 

The  C^uiRMAN.  That  isn't  my  question.  I'm  not  dealing  with  any 
specific  legislation  right  now.  I  am  trying  to  get  back  to  the  origi- 
nal intent  of  truth  in  lending. 

Ms.  Alexander.  Hold  up  the  form  again.  It's  got  the  box. 

The  Chairman.  It's  totally  subverted. 

Ms.  Alexander.  Senator,  let  me  just  make  one  comment.  There 
are  creditors  out  there  who  are  doing  an  excellent  job  in  simplify- 
ing their  forms  and  in  complying  that  have  simple  straightforward 
documents  that  are  not  long  and  complicated,  as  that  one  is,  I  will 
guarantee  you. 

The  Chairman.  Not  much  different. 

Mr.  Boyle.  Yes — much  different.  And  there  happens  to  be  a  book 
called,  "Simplified  Truth-in-Lending  Forms,"  a  whole  book  of  var- 
ious forms  for  almost  any  kind  of  loan  that  you  want  to  make,  or 
any  kind  of  credit  transaction.  That  is  widely  distributed  through- 
out the  United  States,  and  there  are  three  publishing  houses  that 
also  put  out  simplified  forms,  very  simple  forms. 

A  lot  of  lawyers  take  a  lot  of  pride  in  being  long-winded  and  in 
making  very  long,  complicated  kinds  of  contracts  that  have  nothing 
to  do  with  truth  in  lending,  no  matter  how  much  they're  simplifled. 

If  you  went  to  a  Senator  Proxmire  approach,  just  disclosing  the 
APR  for  example,  and  did  that  and  nothing  more,  your  form  would 
not  significantly  shorten,  I  guarantee  you. 

understanding  terms  of  a  loan 

The  Chairman.  The  day  you  convince  me  that  we  are  back  to  the 
intent  of  passing  truth  in  lending,  when  we  can  call  in  a  witness 
who  has  never  heard  £uiy  of  the  discussion  make  it  appear  that 
they  were  coming  in  to  apply  for  a  loan,  then  hand  them  a  form 
and  have  them  repeat  back  to  me  that  they  understand  the  terms 
of  their  loan,  then  we  will  have  it  solved.  Then  you  will  have 
served  your  consumer  groups  that  you  purport  to  represent. 

Ms.  Broadman.  Senator,  I'd  just  like  to  interject  and  make  a 
point.  A  lot  of  the  points  that  you're  raising  were  addressed  al- 
ready in  the  simplifications  that  went  through  last  time.  A  lot  o{ 
the  information  that  used  to  be  required  to  be  disclosed  is  no 
longer  disclosed.  The  only  information  that's  required  is  veiy  h 
essential  information.  ..    .    .[ 
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The  Chairman.  It  still  isn't  understandable  though,  Ellen.  That's 
my  problem.  It  is  somewhat  simpler. 

Ms.  Broadman.  The  reason  it  9  not  understandable  is  because  of 
the  way  that  it's  being  drafted.  There  are  forms  that  are  simple.  In 
fact,  there  was  a  study  that  was  done  not  so  long  ago,  where 
someone  took  a  typical  credit  contract — this  was  before  truth-in- 
lending  simplification — rewrote  it  in  plain  langueige  and  gave  aver- 
age consumers,  the  sort  of  person  you're  saying  let's  bring  in  here 
and  sit  down,  a  copy  of  the  simplified  form,  a  copy  of  the  old 
iegalese  form,  and  tested  them  to  see  how  much  they  understood. 

'The  people  who  were  given  that  simple  form  understood.  They 
knew  what  they  were  getting  into.  They  wanted  that  information. 
They  found  it  useful. 

If  there's  a  problem,  the  problem  is  that  the  model  forms  that 
are  being  given  to  creditors  are  not  simple  enough.  The  way  the 
law  was  structured,  the  Federal  Reserve  Etoard  has  responsibility 
to  come  out  with  model  forms  the  creditors  can  pick  up  and  use.  If 
people  are  not  understanding  those  forms,  then  we  need  to  bring  in 
language  experts  to  draft  them.  The  creditors  can  pick  them  up. 
They'll  be  simple,  easy  to  use. 

The  Chairman.  You  don't  need  to  get  language  experts.  I  can 
write  one  that's  simple  and  easy  to  use.  Then  the  attorneys  will 
come  in  and  tell  me  it  won't  sts^d  up  in  the  courts.  How  can  we 
keep  the  attorneys  out  of  it? 

Ms.  Broadman.  Under  the  law,  if  the  Federal  Reserve  Board 
approves  that  form,  courts  must  uphold  it. 

The  Chairman.  But  the  Fed's  lawyers  wrote  the  regulations. 

Ms.  Broadman.  You  could  adopt  the  model  form.  The  forms  that 
they're  using  are  not  that  incomprehensible.  I  think  generally  most 
people  could  understand  the  forms  coming  out  of  the  Federal  Re- 
serve Board.  There  is  room  for  improvement.  With  attorneys  and 
plain  language  experts  working  together,  those  forms  can  be  writ- 
ten so  people  understand  them. 

The  Chairman.  We've  been  saying  that  for  years.  When  are  we 
going  to  achieve  it? 

Ms.  Alexander.  It  takes  some  good  faith  from  creditors,  too, 
Senator. 

Mr.  Boyle.  Maybe  the  changes  involved  here  will  encourage  a  lot 
more  lawyers  to  become  involved  in  the  process.  It's  not  only  on 
the  due-on-sale  clauses,  but  at  any  point  in  the  process. 

1  suppose  if  we  struck  down  the  reasonable  attorney's  fee  clause, 
too,  it  would  give  more  lawyers  an  additional  incentive  to  become 
involved  in  this  process. 

1  think  many  other  points  in  this  legislation,  like  the  substantial 
nonconformity  or  failure,  or  substantial  error  here,  there  is  just 
more  and  more  material  in  here  for  litigation.  It's  full  of  it  in  this 
bill. 

1  think  this  will  encourage  a  lot  of  lawyers  to  get  in. 

The  Chairman.  Maybe  you  should  just  pass  a  law  saying  ihat 
not  more  than  10  percent  of  the  Congress  can  be  attorneys.  Maybe 
that  would  solve  the  problem. 

Ms.  Alexander.   If  you  add   lobbjdsts,  and  shift  those  over, 

The  Chairman.  Lobbyists  who  are  attorneys. 
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Let's  get  some  ordinary  people. 

I  thank  you  very  much  for  your  patience  and  your  wiilingneE 
stay  so  long. 
The  committee  is  adjourned. 
[Whereupon,  at  1:05  p.m.,  the  hearing  was  adjourned.] 


oyGoot^Ic 


j,Goo<^lc 


FTNANCUL  INSnTUTIONS  RESTRUCTURING 
AXD  SERVICES  ACT  OF  1981 


THLlta>AT.  OCTOBEK  29.  IMl 

U-a  Sknato. 
ComfiTTss  ON  Banking.  Housing,  and  Urban  Affairs. 

Washittgton,  D.C 
The  committee  met  at  9:30  a^n.,  in  rocnn  5302  of  the  Durksen 
Senate  Office  Building.  Smator  Jake  Gam  (chairman  of  the  com- 
mittee i  presiding. 

Present;  Senators  Gam,  Heinz,  Lugar,  D'Amato,  Williams.  Prox- 
mire  and  Riegle. 

STATEICENT  OF  CHAIRM.\N  GARS 

The  Chairman.  The  committee  will  come  to  order. 

Chairman  Volcker,  we're  happy  to  have  you  with  us  this  morn- 
ing. We  have  h^  6  days  of  interesting  hearings.  This  is  the  sev- 
enth day  and  there  is  one  more  tomorrow.  I  think  we  ha^-e  had 
some  very  good  testimony  on  the  bills  that  we  Eire  considering, 

I  feel  verj-  strongly  that,  this  year,  we  do  more  than  just  the  so- 
called  bare  bones  regulators  bill  that  everybody  had  talked  about  I 
certainly  don't  expect  to  do  all  that  is  proposed  in  this  legislation.  I 
mentioned  that  at  the  time  that  I  introduced  the  bill.  Some  parts  of 
it  I'm  not  for  myself,  but  I  felt  that  we  ought  to  get  a  dialog 
started.  We  should  have  testimony  on  these  issues,  so  that  we  could 
make  some  determinations.  I  think  it's  a  mistake  if  we  only  look  at 
the  regulators  bill  to  provide  additional  authority  for  mergers  of 
troubl^  institutions.  Congress  normally  responds  in  a  short-term 
fashion,  but  I  think  if  we  don  ..  look  at  some  of  these  additional 
powers  and  authorities  for  both  banks  and  thrifts,  we  will  be  sorry 
2  or  3  years  down  the  road. 

Now  I'll  turn  to  Senator  Proxraire  to  see  if  he  has  any  opening 
remarks  he  would  like  to  make. 

STATEMENT  OF  SENATOR  PROXMIRE 

Senator  Proxhire.  Thank  you,  Mr.  Chairman. 

I  want  to  broaden  the  inquiry  even  further  beyond  what  the 
chairman  has  suggested,  because,  £is  you  know,  Mr.  Chairman,  we 
swim  in  an  economic  sea  here,  and  the  problem  in  which  we  find 
ourselves  is  that  we  have  enormously  high  interest  rates,  we  still 
have  very  serious  inflation  and  this  legislation  has  to  move  under 
those  circumstances. 

On  Tuesday  the  Wall  Street  Journal  carried  an  article  by      r 
Kristol.  Mr.  Kristol  is  always  fziscinating  to  read.  He  usually  e 
up  with  the  same  conclusion.  That  is,  that  we  ought  to  adapt 
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economic  policy  to  the  elected  Republican  Congress  and  a  Repidili- 
can  President. 

The  Chairman.  Sounds  like  a  good  idea  to  me.  [Laughter.] 

Senator  Proxmire.  Maybe  it  is  a  good  idea,  but  I  have  a  better 
idea,  and  that  is  to  elect  a  Democratic  Congress.  [Laughter.] 

Let  me  just  point  out  that  the  criticism  that  he  makes  of  you, 
Mr.  Volcker,  and  of  the  Fed  and  of  the  effect  that  your  policies  are 
going  to  have  not  only  on  our  fmancial  institutions  but  on  our 
economy,  he  says  the  problem  is  the  high  level  of  interest  rates 
which  drives  down  the  stock  market,  inhibits  corporate  financing, 
devastates  the  automobile  and  housing  industries  and  general^ 
frustrates  the  kind  of  economic  growth  that  tax  cuts  would  ordinar- 
ily stimulate. 

Then  he  goes  on  to  say: 

Those  interest  rates  are  unprecedently  and  shockingly  high.  With  inflation  at 
about  8  percent,  the  real  rate  of  return  on  Treasury  notes  and  bonda  is  6  to  7 
percent.  This  is  twice  the  return  that  historical  experience  would  suggest  appropri- 

What's  wrong?  He  says: 

There  are  three  basic  schools  that  seek  to  explain  what's  gone  wrong.  First,  some 
tell  us  that  they  are  so  high  because  of  a  profound  and  widespread  skepticiBin  that 
the  Fed  will  really  persist  in  bringing  down  the  rate  of  growth  in  the  Rion«y  supply. 
The  feeling  that  the  Fed  will  eventually  yield  as  it  usually  has  in  the  past  ta 
political  pressure.  As  a  consequence,  inflationary  expectations  remain  high,  and 
those  expectations  are  imbedded  in  those  high  interest  rates. 

Mr.  Kristol  dismisses  that  in  this  way.  He  says: 

When  you  ask  people  who  invest  in  the  financial  markets  why  they  aren't  buying 
bonds,  they  reply  it's  because  they  fear  interest  rates  will  go  higher.  But  when  you 
perseveie  and  ask  them  why  they  have  this  fear,  it  turns  out  that  only  a  minority 
■■""     ■  " ------  --"--■--    ."I   .,...,._.._.    ._.  _,.,.__.   __  J  . biliie-  ■' 


rt  inflation.  What  frightens  most  of  them  and  immobiliiea  them  is 
the  prospect  of  a  credit  crunch.  In  short,  it  is  not  the  specter  of  a  loose  monetai; 
policy  that  haunts  the  market,  but  rather  an  overly  tight  monetary  policy. 

That's  the  way  he  dismisses  the  motion  that  you're  going  to  ease 
up  too  much. 

Then  he  says: 

The  flow  of  funds  analysis  which,  of  course.  Henry  Kauffman  is  noted  for,  is  that 
the  Federal  deficit  resulting  from  the  financing  needs  of  the  Treasury  crowds  out 
private  financing,  pushing  up  interest  rates. 

He  dismisses  that  on  the  grounds,  he  says: 

Just  about  every  economist  who  has  looked  into  the  matter  comes  to  the  condu- 
sion  that  the  deficit  ought  to  be  manageable.  Aa  a  percentage  of  GNP,  it's  modest  bv 
historical  standards.  'The  debt  in  itself  is  to  a  great  extent  a  creature  of  high 
interest  rates.  At  the  beginning  of  19B1,  it's  estimated  higher  than  projected  interest 
rates  will  increase  the  deficit  by  $:iO  billion. 

He  says: 


level  of  private  financing  and  permit  interest  rates  to  come  down.  Don't  they  know 
that  since  an  increase  of  unemployment  in  1  percent  means  an  increase  in  the 
deficit  of  $2()  billion,  it  will  simply  be  substituting  more  Government  financing  for 
less  private. 

Now  he  comes  to  you,  Mr.  Volcker.  He  says:  "The  third  re- 
sponse"— and  this  is  the  one  he  things  is  right — "at  the  present 
time  is  the  Fed  guarded  by  a  falacious  monetarist  theory  is  at 
fault."  He  goes  on  to  say: 
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That  th«  Fed's  current  policy  that  rinancial  innovations  and  deregulation  are 
causing  abrupt,  unpredictable  and  largely  unmeasured  shifts  in  the  demand  for  any 
of  the  M's,  and  it  ie  virtually  impossible  a  sensible  target  for  the  supply  of  M, 
howrever  M  is  measured.  Today  the  Fed  finds  M-1  way  below  it's  quantitative  target. 
M>2  at  the  top  edge  of  its  quantitative  target,  while  other  M's  are  pretty  much  a 
function  of  the  kind  of  graph  paper  you  use.  With  such  information,  no  coherent 
policy  can  be  inferred. 

Finally,  he  quotes  Professor  Blinder,  who  says  that: 
The  Fed  should  once  again  be  looking  at  interest  rates,  real  interest  rates  rather 
than  or  at  least  more  at  an  of  its  M's.  The  Fed  is  unwittingly  keeping  money  too 
tight.  The  risk  of  the  approach  is  that  if  used  as  a  basis  for  policy,  it  might 
encourage  inflation  to  gain  momentum  again.  A  stagnant  or  depressed  economy  for 
the  next  three  quarters  could  so  affect  the  1982  elections,  that  the  potential  econom- 
ic growth  inherent  in  the  tax  reforms  will  be  subverted  by  hosUle  Congressional 
action.  So  he's  pushing  the  Fed  toward  a  loosening  up  of  the  monetary  supply,  and 
it  may  make  economic  as  well  as  political  sense. 

So  I  think  because  Professor  Kristol  is  an  extremely  thoughtful 
and  reeponHible  critic,  I  hope  that  sometime  in  your  statement,  in 
addition  to  dealing  with  the  legislation  that's  before  us,  you'll  find 
an  opportunity  to  give  us  at  least  a  brief  response  to  that  criticism. 

I  support  your  position,  as  you  know.  I  think  you're  right.  I 
think,  as  the  chairman  of  this  committee  has  said,  you're  the  only 
game  in  town  fighting  inflation.  And  I  hope  you  continue  with  it, 
but  I  think  this  does  demand  a  response,  because,  as  you  know,  the 
automobile  industir  and  the  housing  industry  and  others  are  dev- 
astated, and  I  think  we  ought  to  somehow  find  a  way  whether  we 
can  come  out  with  this,  if  we  persist  in  the  policy  that  your're 
championing,  and  I  think  properly  championing. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Mr.  Chairman,  I  would  simply  say  in  response  to  former  Chair- 
man Proxmire — we've  got  so  many  chairman  around  here  this 
morning  that  I'll  get  in  trouble — that  his  quote  was  correct  when 
he  said  I  had  said  you  were  the  only  ballgame  in  town  fighting 
inflation.  But  I  think  we  need  to  put  that  in  the  proper  time  frame. 
That  was  before  last  year's  November  election.  Correct  quote: 
"Since  that  time,  we  also  have  Ronald  Reagan  and  a  Republican 
Senate  fighting  inflation."  I  just  had  to  add  that  addendum  to  my 
quote  of  last  year. 

Senator  Proxmire.  We  have  David  Stockman  saying  yesterday 
that  he  admitted  that  we  may  have  a  deficit  of  $100  billion  in  1984. 

The  Chairman.  That's  because  of  the  left-over  trillion  dollar  debt 
from  the  Democratic  Congress.  [Laughter.] 

Give  us  at  least  a  couple  of  years  before  you  blame  us. 

Senator  Proxmire.  I'm  giving  you  four  years;  $100  billion  deficit. 

The  Chairman.  Chairman  Volcker. 

STATEMENT  OF  PAUL  A.  VOLCKER,  CHAIRMAN.  BOARD  OF 
GOVERNORS,  FEDERAL  RESERVE  SYSTEM 

Mr.  Volcker,  Mr.  Chairman,  you  have  an  exceedingly  complex 
and  complicated  piece  of  legislation  before  you.  My  statement 
doesn't  address  the  kinds  of  issues  that  Senator  Proxmire  raised.  I 
just  might  say  as  a  preliminary  matter  that  I  think  Mr.  Kristol  is  a 
Drilliant  social  commentator,  but  that  doesn't  necessarily  mean 
that  I  would  a^ee  with,  him  or  follow  all  of  his  advice  on  some  of 
the  technicalitiee  of  economic  policy.' 
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MISREADING   OF   ATTITUDES 

I  do  think  that  the  statements  you  read  contained  some  misread- 
ing of  attitudes  in  fmancial  markets,  as  I  understand  them,  Etnd  of 
pcMicy.  I  think  there  is  a  fundamental  concern  about  the  inflation- 
ary outlook  and  the  budgetary  outlook,  which  is  driving  the  long- 
term  markets  in  particular.  I  think  that  is  evident  when  you  see 
what's  been  happening  in  recent  months  with  short-term  rates. 
The  most  sensitive  short-term  rates  are  down  3  or  4  percent  and 
bond  rates  are  actually  higher  now  than  they  were  before  that 
decline  in  short-term  rates  started. 

With  respect  to  the  M's  and  other  factors,  there  are  important 
matters  of  judgments  that  are  involved,  particularly  in  view  of  the 
kinds  of  distortions  and  changes  in  financial  markets  that  Mr. 
Kristal  probably  refers  to.  I  would  simply  say  that,  in  evaluating 
those  trends,  and  as  a  matter  of  judgment,  which  is  the  businesa 
we're  in,  I'm  satisfied  that  we're  reasonably  on  track  after  looking 
at  the  picture  as  a  whole  and  making  all  the  adjustments  that  are 
necessary,  mentally  or  otherwise,  for  the  distorting  factors  that  he 
cites. 

I  do  think  it's  important  that  we  stick  to  our  guns  and  restrain 
money  growth  and  credit,  and  I  think  it's  terribly  important  that 
the  budget  situation  continue  to  be  attacked,  and  attacked  with 
even  more  vigor  than  in  the  past.  Absent  further  action  that  will 
be  forthcoming,  the  budgetary  trends  are  certainly  adverse,  and 
that  is  a  major  preoccupation  in  the  marketplace  and  has  a  major 
bearing  on  mterest-rate  situations.  The  stresses  and  strains  that 
you  referred  to  are  hitting  some  extremely  important  industries  in 
this  country:  home  building,  automobiles,  small  business,  farmera, 
and  so  on. 

With  that  much  as  preliminary,  let  me  turn  to  the  legislation 
before  you.  As  I  mentioned,  it  is  extremely  complicated  and  com- 
plex, but  I  also  think  it  is  very  timely  that  the  chsiirman  of  this 
committee  has,  in  a  sense,  forced  the  issue  before  the  Congress.  It 
is  a  real  public  service  to  force  attention  on  these  very  important 
matters.  1  think  it's  quite  clear  that  this  legislation,  as  comtdex 
and  sweeping  m  it  is,  is  in  no  sense  the  end  of  the  road.  The 
legislation  itself  raises  further  questions  about  our  financial  struc- 
ture and,  indeed,  if  this  legislation  were  enacted  tomorrow,  it 
would  require  virtually  immediate  attention  to  questions  of  branch- 
ing powers,  the  separation  or  lack  of  separation  of  commerce  and 
banking,  and  many  other  important  issues  that  are  only  highlight- 
ed by  this  legislation. 

But  it  is  so  timely,  because  regardless  of  what  you  do,  regardless 
of  what  we  regulators  do,  the  issue  is  not  whether  we're  going  to 
have  change,  the  issue  is  whether  that  change  is  going  to  be 
channeled  in  more  or  less  constructive  directions,  whether  it's 
going  to  be  toward  a  structure  that  we  feel  comfortable  and  satis- 
fled  with,  collectively,  in  terms  of  the  kind  of  financial  system  we 
want. 

Let  me  just  point  out  that  1  think  there  are  two  broad  factors 
pushing  that  change.  One  is  the  market  conditions  that  have  been 
referred  to;  the  extraordinarily  high  level  of  interest  rates,  the 
distortions  and  pressures  that  arise  out  of  the  financial  situation 
that  create  new  opportunities,  new  pressures  for  change.  They 
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certainly  create  very  great  strains  and  pressures  on  some  sectors  of 
the  financial  structure.  They  create  conditions  that  may  and  do 
require  changes  in  regulatory  policy  or  Government  assistance  of  a 
transitional  kind  in  one  place  or  another.  There  is  a  d^ree  of 
urgency  in  those  aspects,  and  some  of  those  aspects  are  dealt  witii 
in  the  l^islation  before  you,  particularly  the  so-called  r^ulators* 
bill  section  that  you  referred  to,  Mr.  Chairman. 

At  the  same  time,  I  think  we  want  to  keep  some  kind  of  a 
distinction  in  our  mind  between  those  kinds  of  pressures  which  I 
believe  will  be  transitional — assuming  our  policies  are  successful 
over  time,  as  I  believe  they  will  be,  and  that  administration  policies 
are  succ^sful  over  time — and  other  strong  pressures  for  change 
that,  in  a  basic  sense,  arise  out  of  technological  factors:  speed  of 
communication,  speed  of  transportation,  data  processing  capabili- 
ties, and  the  like;  they're  going  to  be  a  fact  of  life  tomorrow.  That 
kind  of  technological  change  is  going  to  continue,  and  it  has  pro- 
found and,  in  this  case  certainly,  leisting  implications  for  the  finan- 
cial system.  It  does  very  much  influence  what  is  going  on  in  the 
marketplace,  and  our  laws  and  regulations  have  to  take  account  of 
that  kind  of  phenomenon. 

We  see  much  more  blurring  of  function  and  distinction  between 
financial  institutions,  overlapping  of  what  were  thought  to  be  tradi- 
tional lines  of  a  business,  blurring  even  of  the  distinction  between 
commerce  and  fintmce.  It  is  appropriate  and  desirable  that  Con- 
gress take  account  of  these  things,  sit  back  and  look  at  their 
implications  smd  decide  from  its  point  of  view  how  that  adaptation 
should  be  made  and  how  we  can  help  steer  the  financial  structure 
in  the  direction  that  we  want  it  to  go. 

It's  clear  in  this  situation  that  there's  a  great  deal  of  uncertainty 
and  concern  among  existing  financial  institutions  about  their  own 
future  and  the  future  of  the  industry.  I  think,  in  a  broad  sense,  it's 
true  to  say  that  some  of  those  concerns  are  inconsistent.  They  can't 
aJ]  be  at  a  relative  competitive  disadvantage.  Some  of  the  institu- 
tions are  going  to  do  well,  others  are  going  to  do  poorly.  But  no 
individual  institution  is  in  a  position  to  sort  out  the  future  very 
well.  And  they  all  feel  uncomfortable.  That  is  another  reason  for 
trying  to  clarify  the  directions  in  which  Congress  wants  to  go.  As  a 
matter  of  public  policy,  we  do  need  to  reexamine  our  legsd  frame- 
work and  build  a  new  consensus  about  the  shape  of  the  financial 
system  we  -want. 

In  approaching  these  issues  in  the  Federal  Reserve,  we  have 
tried  to  take  as  our  point  of  departure  some  general  framework 
that  we  think  is  appropriate,  in  terms  of  what  might  be  thought  of 
as  a  vision  for  the  future.  We  lay  that  out  in  very  general  terms  in 
the  statement,  and  I  might  take  the  time  just  to  read  that  portion 
of  my  rather  long  statement,  Mr.  Chfiirman,  and  then  deal  with 
some  of  the  specifics  of  the  legislation. 

As  I  noted,  the  bills  before  you  address  some  of  these  long-term 
issues,  as  well  aa  the  more  pressing  immediate  needs.  I  think  it's 
true  that  the  testimony  you  have  already  heard  reflects  the  fact 
that  the  proposals  affecting  the  competitive  position  of  particular 
industries  are  bound  to  be  contentious  and  difficult  to  resolve. 
Nevertheless,  they  must  be  dealt  with,  recc^nizii^  that  the  intra- 
mural disputes  of  regulated  institutions  ne^  to  be  placed  in 
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broader  context  of  aggressive  competition  from  newer  inatitutions 
and  from  the  open  market  itself. 

It  is  against  that  background  that  we  have  assessed  the  implica- 
tions of  the  specific  changes  proposed  in  S.  1720,  and  the  related 
bills  you  have,  for  our  financial  structure  and  for  its  evolution.  We 
do  stress  and  urge  that  the  debate  on  longer-term  structural  iasuei 
not  deter  your  immediate  attention  to  the  provisions  of  the  bill 
needed  to  help  deal  with  the  current  situation  in  the  distreased 
thrift  industry — specifically,  those  provisions  common  to  the  lo- 
called  regulators'  bill  adopted  yesterday  in  the  House. 

And  I  may  have  a  difference  with  you  in  judgment,  Mr.  Chair- 
man, on  that  point,  in  terms  of  the  urgency  of  the  situation  that 
does  exist  and  the  additional  flexibility  that  I  think  the  regulators 
should  properly  have  in  dealing  with  that  situation  in  an  orderly 
way. 

In  terms  of  setting  forth  a  frame  of  reference  for  approaching  all 
of  these  issues,  I  think  it  can  be  sfiid  that  the  objective  of  reform  of 
banking  and  finemcied  regulation  is,  in  essence,  simple  enough.  We, 
as  a  nation,  want  to  preserve  and  nurture  the  strong  competitive 
forces  that  assure  that  our  financial  system  remains  the  moet 
efficient  and  innovative  in  the  world.  We  also  want  to  maintain  Uie 
discipline  necessary  for  the  strength  and  solidity  of  our  depoeitonr 
institutions — institutions  that  are  the  essential  nucleus  of  a  stable 
financial  system.  And,  we  must  also  preserve  our  ability  to  conduct 
fm  effective  monetary  policy. 

All  those  objectives  are  straightforward  enough,  but  the  difficul- 
ties and  complexities  arise  in  effectively  blending  them,  because  in 
application  they  may  conflict.  Certainly,  the  existing  legal  and 
regulatory  structure  is  rife  with  such  conflicts.  The  temptation  is 
strong  to  dismantle  it  wholesale  and  start  afresh. 

Certainly,  a  structure  put  in  place  in  quite  different  circum- 
stances in  the  early  1930  s  is  outdated  in  important  respects  iy 
technology  and  by  the  growth  of  competitive  nonbanking  institu- 
tion. But  in  approaching  change,  our  conviction  in  the  Federal 
Reserve  is  that  some  basic  building  blocks  of  the  present  mrBtem 
should  be  preserved,  and  the  presumption  is  that  needed  change 
can  be  fitted  into  that  framework. 

SEPARATION  OF  BANKING  AND  COMMERCE 

Specifically,  the  laws  and  traditions  of  this  country  embodymg  a 
separation  of  banking  and  commerce  still  seem  to  us  valid,  l^at 
traditions  rests  on  concepts  that  concentration  of  economic  power 
can  be  dangerous;  that  the  potential  for  conflicts  of  interest  in  a 
service  so  vital  as  the  extension  of  capital  and  credit  should  be 
minimized;  and  that  there  is  a  special  public  interest  in  the  safefy 
and  soundness  of  our  depository  institutions — and  interest  that 
does  not,  and  should  not,  extend  in  the  same  way  to  other  business- 
es. In  some  respects,  our  concerns  about  preserving  a  broad  divid- 
ing line  between  banking  and  commerce  are  reinforced  by  techno- 
logical change.  For  example,  advances  in  communications  and  data 
analysis  could  potentially  enhance  the  capacity  and  reach  of  finan- 
cial-commercial conglomerates,  rfusing  the  risk  of  dangerous  con- 
centration of  power  and  conflicts  of  interest. 
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The  case  for  separation  is  less  clear  with  respect  to  banking  and 
investment  banking,  and  in  practice,  the  line  between  banking  and 
other  flnanci^  services  has  become  increasingly  blurred.  Banks, 
investment  banks,  and  business  firms  together  have  long  been 
involved  in  extending  credit  to  both  consumers  and  businesses,  and 
some  substantial  overlapping  in  the  provision  of  those  services  by 
different  tyi)es  of  institutions — hank  and  nonhsmk — is  both  inevita- 
ble and  actually  useful  in  enhancing  competition  without  damage 
to  other  essential  functions.  At  the  margin,  we  believe  distinctions 
can  iind  should  be  made.  For  instance,  the  risks  and  uncertainties, 
as  well  as  the  greater  potential  for  conflict  of  interest,  in  handling 
equity  financing  suggests  that  function  should  remain  outside  com- 
mercial banking  or  depository  institutions.  Underwriting  and  mar- 
keting of  long-term  corporate  securities  to  the  general  public  by 
banks  raises  questions  of  risk,  self-deeding,  and  conflict  of  interest. 

Conversely,  there  are  strong  advantages  in  lodging  transactions 
balances  and  responsibility  for  the  payments  system  within  the 
regulated  and  insured  "banking"  sector. 

A  large  variety  of  services  often  thought  of  as  financial  fall 
between  those  extremes,  and  S.  1720  touches  upon  insurance,  some 
securities  activities,  and  mutual  funds.  Some  services  broadly  relate 
ed  to  flnance — including  mameigement  consulting,  travel  services, 
data  processing,  euid  transmission,  in  particular— deserve  consider- 
ation as  well  as  possible  areas  where  banking  might  reasonably 
overlap  commerce  with  beneflta  for  competition  and  convenience. 

In  considering  these  and  existing  areas  of  overlap,  a  second 
element  in  our  framework  is  relevant,  to  the  extent  regulation  is 
necessary  at  all,  institutions  providing  the  same  services  should  be 
subject  to  substantially  the  same  regulation  in  providing  these 
services,  regardless  of  their  form  of  organization.  A  number  of  the 
distortions  and  inequities  in  flnancial  markets  today  result  from 
failure  to  adhere  to  this  principle.  An  obvious  case  in  point  is  the 
absence  of  reserve  requirements  on  money  market  mutual  funds, 
even  when  those  funds  have  the  essential  attributes  of  tremsactions 
balances  in  depository  institutions. 

Obviously,  consistency  in  regulatoiy  treatment  should  be 
achieved  by  removing  unnecessary  regulatory  constraints  as  well 
as  by  closing  loopholes  in  the  application  of  those  r^ulations  that 
are  deemed  essential.  For  exEunple,  one  of  the  most  powerful  argu- 
ments for  ehminating  ceilings  on  interest  rates  paid  by  depository 
institutions  is  the  competition  from  nonregulated  institutions  and 
from  the  open  market  itself. 

The  third  element  in  our  thinking  has  implications  for  assessing 
several  provisions  of  S.  1720.  Our  regulatory  system  should  encour- 
age a  d^ree  of  diversity  among  institutions,  large  and  small,  spe- 
cialized anA  generalized  "retail'  or  "wholesale"  oriented.  Tradition- 
ally in  the  United  States,  this  concern  has  provided  much  of  the 
rationale  for  geographic  limits  on  banking,  and  for  a  separate  legal 
and  regulatory  structure  for  banking  and  thrifts.  Both  technology 
and  market  incentives  are  breaking  down  ge<^aphic  and  function- 
al distinctions.  Like  it  or  not,  in  the  marketplace  we  obviously  }  re 
interstate  banking  and  active  competition  between  banks  id 
thrifts  in  very  lai^  measure.  Moreover,  depository  institutio 
competing  every  day  with  other,  nonbank,  providers  of  si 
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financial  services.  The  only  realistic  question  can  be  how  the 
strong  forces  for  further  overlap  and  "homogenization"  can  be 
channeled  most  constructively.  In  some  cases,  time  is  needed  for 
adaptation. 

Some  elements  of  diversity  in  the  provision  of  financial  servicee 
that  have  served  us  well  can  reasonably  be  preserved.  Regulatory 
policies  can  be  more  sensitive  to  the  particular  problems  and  needs 
of  the  smallest  institutions. 

The  fourth  and  last  genertil  point  I  would  like  to  make  is  that 
public  policy  must  attach  particular  importfmce  to  maintaining  the 
safety  and  soundness*  of  depository  institutions.  Those  institutions 
handle  the  great  bulk  of  the  payments  of  services  and  transaction 
settlements  In  our  economy — and  indeed,  much  of  the  enormous 
volume  of  dollar  transactions  abroad.  They  are  the  principal  reposi- 
tory of  the  financial  assets  of  mcst  households  and  businesses. 

In  recognition  of  the  importance  of  maintaining  confidence  in 
the  system  and  assuring  its  stability,  deposit  insurance  has  been 
provided  banking  and  thrift  institutions.  At  the  same  time,  those 
institutions  are  subjected  to  substantial  supervision  and  regulation 
with  respect  to  capital  to  lending  policies  and  to  other  operations 
signiflcant  for  their  safety  and  soundness.  As  a  result,  they  have 
certain  competitive  advantages  and  constraints;  in  those  respects, 
depository  institutions  are,  and  should  remain,  different  from  other 
financial  enterprises.  In  other  words,  there  are  some  limits  on  the 
degree  to  which  competition  of  depository  institutions  with  other 
institutions  can  be  unfettered. 

The  remainder  of  my  statement,  Mr.  Chairman,  deals  with  some 
summary  comments  on  the  particular  provisions  of  S.  1720.  Again, 
I  make  the  point  that  we  think  some  provisions  are  of  urgent 
importance.  Other  proposals  in  the  bUi,  I  think,  are  relatively 
noncontroversial,  at  least  as  we  see  it.  Thtwe  sections  dealing  with 
Gleiss-Steagail  issues  and  the  powers  of  thrifts  may  have  particular- 
ly important  implications  for  the  longer  term  evolution  of  the 
system  and  are  going  to  deserve  particularly  close  scrutiny,  but 
they  also  have  fewer  implications  for  the  immediate  pn^lems 
facing  depository  institutions. 

FLEXIBIUTY  IN  DEAUNG  WITH  MERGBBS 

I  might  just  summarize  some  of  the  comments  we  make  on  the 
particular  provisions,  if  that's  useful  to  you,  Mr.  Chairman.  The 
first  comments  are  on  the  regulators'  bDl,  pointing  out  that  it  has 
two  mcuor  elements.  One,  as  you  noted,  is  providing  greater  flexi- 
bility in  dealing  with  the  merger  situation  and  essentially  giving  a 
congressional  directive  to  the  Federfd  Reserve  and  to  the  other 
regulators  as  to  the  priorities  with  which  mergers  might  be  consid- 
ered among  savings  institutions,  in-state  or  out-of-state,  and  the 
priority  with  which  mergers  might  be  considered  with  bank  hold- 
ing companies. 

We  have  some  powers  to  deal  with  this  situation  now,  under 
existing  law,  but  we  do  not  have  congressional  guidance  as  to  the 
priorities  with  which  those  powers  might  be  used.  We  contemplate 
facing  a  situation  where,  if  we  do  not  have  indication  of  congrss- 
sional  intent  tiirough  the  regulators'  bill,  we  would  use  our  present 
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Tlie  nexi  secnioc  of  ihe  lesmnimy  r^e:^  xo  some  of  t^  prox-isk>n$ 
that  we  consider  nDm^nmroversial  T^ietv  is  revision  of  section  2!1<a' 
that  we  T.tiini:  faspE  m^ttirnigrrBrtian  and  makes  ii  simpleT;  This 
would  be  bener  for  the  i«nk5  and  bener  far  us.  aiid  wie  think 
entirely  consisieni  wili  the  impcnam  objectives  of  section  23i(»"' 
which  controls  transactianf  among  aifxlisies  We  also  think  it's 
desirable  and  necesary  thai  the  Congreas  an  to  exetnpl  deposits 
into  nationa]  banking  fadhtiefc  from  TederBl  d^xsit  insurance  «»• 
sesEmentE.  if  those  facilities  are  to  be  able  to  operate  with  the 
potential  that  we  had  in  mind  in  appronng  the  formation  of  those 
facilities  some  months  ago,  which  are  about  t«  come  into  beii^  on 
December  1. 

We  do  suggest  that  a  change  is  the  parDCular  provision  oould  he 
made,  if  j'ou  want  to  preserve  the  opportunity  for  pFO\~idin£  an 
insurance  a^essment  for  both  overseas  operations  and  for  th«se 
hanking  fadlities.  We  do  beUeve  they  ou^t  to  be  dealt  with  on  a 
consistent  basis  and  thai  the  overseas  branches  should  not  be 
assessed  for  insurance  now.  

There  are  amendments  to  the  FIRA  Act  that  we  think  are  usef\i] 
in  simplifying  its  application,  making  it  easier.  In  foct.  we  could 
propose  more  amendments  along  the  same  line,  but  we  hav^  no 
difficulty  with  what  has  been  presented  in  this  bill. 

On  the  general  question  of  preemption  (rf'  State  laws  which  ap- 
pears in  several  places  in  1720,  we  apjHtiach  this  issue  by  saving 
we  have  a  preference  for  not  preempting  unless  there's  a  clear 
national  issue  at  stake.  We  should  allow  the  States  to  have  auton- 
omy unless  there's  an  overriding  national  interest.  We've  testified 
a  number  of  times  on  Federal  preemption  of  the  usury  limits  that 
would  be  provided  in  this  bill.  With  the  preemption  that  a]reAd,v 
exists  and  was  enacted  last  year,  we  are  left  laisely  with  a  consum- 
er credit  problem,  and  it's  an  important  problem.  We  t  nk  t 
usury  laws  itj^t  to  be  liberalized  and  even  removed  in  t 
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The  onW  question  is  whether  it's  of  sufHcient  national  signiAcance 
to  justify  national  preemption.  We  come  out  somewhat  narrowly  on 
the  side  that,  in  uiis  case,  given  what  was  done  last  year,  tnere 


isn't  necessarily  sufficient  national  interest  to  vraDt  to  override 
State  law,  even  though  we  agree  that  those  usury  limits  should  be 
liberalized  and,  indeed,  it  would  be  better  to  remove  them.  We  also, 
as  a  technical  matter,  don't  like  the  idea  of  tying  them  to  the 
Federal  Reserve  discount  rate,  which  is  a  policy  instrument. 

That  presumption  of  no  override  is  reversed  in  the  case  of  the 
due  on  sale  clauses.  We  would  agree  that  that  preemption  is  desir- 
able because  of  the  problems  that  it  has  created  for  tne  safety  and 
soundness  of  many  financial  institutions  and  thrift  institutions, 
where  you  have  contractual  arrangements  agreed  to  by  the  borrow- 
er  as  to  certain  provisions,  but  State  laws  or  court  interpretationa 
have  been  springing  up  which  vitiate  those  contracts.  Rect^izing 
that  the  bill  does  permit  States  to  come  back  and  override  the 
preemption,  we  would,  on  balsmce,  come  out  on  the  side  of  the 
provision  that  has  been  proposed  in  1720.  You  also  provide  for 
greater  preemption  of  truth  in  lending  legislation  by  the  Stat^ 
again  with  the  possibility  of  override  by  the  States  in  this  bill.  Let 
me  deal  with  that  in  connection  with  other  truth  in  lending  provi- 
sions that  you  have  suggested  here. 

We  have  great  sympathy  for  the  objectives  soi^ht  here,  greater 
simplicity  and  administrative  ease.  But  aa  we  have  looked  at  these 
provisions  on  the  preemption,  on  the  provisions  dealing  with  litiga- 
tion, in  particular,  we  have  come  to  the  conclusion  that  the  legisla- 
tive standards  that  are  proposed  are  so  vague  so  that  they  would  be 
extremely  difficult  to  administer  by  the  Federal  Reserve,  and 
might  leave  us  with  as  much  or  even  more  uncertainty  than  we 
started  out  with. 

Interestingly  enough  we  had  our  Consumer  Advisory  Council 
meeting  yesterday;  the  Council  contains  representatives  of  cre«li- 
tors,  consumer  groups,  and  people  presumably  in  the  middle.  They 
discussed  these  varied  provisions  of  the  act,  and  my  understanding 
of  that  discussion— I  wasn't  able  to  be  there — was  that  the  ^neral 
consensus,  the  rather  firm  consensus,  was  that  these  provisions,  as 
written,  probablv  would  inadvertently  end  up  complicating  the 
situation  from  the  standpoint  of  creditors  as  well  as  consunaers. 

The  consensus  was  not  that  it's  impossible  to  make  improve- 
ments here;  we'd  like  to  work  with  you  on  that,  rather,  the  feeling 
was  that  the  changes  in  the  law  that  went  into  effect  and  the 
changes  in  regulation  that  will  go  into  effect  should  be  given  a 
chance  to  work.  Because  of  the  ambiguities  that  do  exist  in  these 
provisions,  the  feeling  was  that  it  wasn't  clear  that  they  would  be 
helpful  from  either  the  creditor  or  the  consumer  standpoint.  I 
would  hope  some  progress  can  be  made  in  this  area.  We  certain^ 
have  no  objection  to  delaying  the  effective  date  of  the  new  law,  if 
that  is  helpfu). 

EXEMPTING   ARRANGERS 

On  the  arranger  provision,  interestingly  enough,  there  was  a 
feeling  in  the  advisory  council  that  the  bill  probably  also  went  too 
far  in  exempting  arrangers  entirely  that  a  large  amount  of  mort- 
gage financing  is  now  being  arranged  by  retdtors  and  that  a  sweep- 
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by  the  courta  m  2  -mmber  if  accaainis  abmtt  <±e  posibiliCv  gf 
cmfiiaa  of  !Mft!i'r:ff  ■TT'ff'fg,  the  SDCennal  ristine^  rf  sccbanidiig 
aotvinea.  ^  ha^ie  tu  be  ii^^t  imu  aonnnic.  I  «otui  utxe  rhaE  ijor 
:?  dfittriy  sw^sss  chu  wm  csonoc  ^tT>°it3"p  tihif  Sir- 
s  of  a  t^iMT^TTg  -rmtirrrrirTTT  frnin  die  wr5anp*s  irf  ics  nootjeokiji^ 
affiliases.  ?»iic  only  ar?  inacL^r?  of  repacacon  in^oixwi.  but  also  the 
finanoai  a^^rs  'semi  u  be  linked  iiiesini:aoi;7.  so  '^ar  we  csn't 
reaQ?'  i^ersce  m  ^ae  baas  tiiat  we  caa  biszta^e  chif  book  port  of  a 
hoiding  izrunsttcy  ±7311  na  itiser  af^-bwa-g  We  tic;  have  w  Lnrk  aC 
a-Bit«rtf*  i2.  ih'^  '"g*«:  Tf  dseir  aocenjii^  inipaet  on  die  book  LBsetf 

Od  ^he  fn±er  h^d.  zsa&f  Jwceneial  cmSicss  cX'  iewnecs^  cpporttt- 
nitks  B:r  wn"^r*ta-.  -ig^  riaki^x^.  can  be  ra^m  ca;:v  ot.  and  have  in 
large  aaeaear*  seec  :2ksc  tare  of.  :tr?Q^  <pKt&  laws  azad  rvgula- 
tians.  Tboee  jffnenL  tnccems  dir  ooc  xc  all  suggest  chac  sone 
widenir!:^  of  arz:hiir-r?  is  ^rx  acprccriaw  1=  ;iw6e  azeas  Ft?r  ia- 
stance-  we  fea»e  i«e  *cpcnr«d  the  ex^eo^oe  of  use  atta;::*  of 
commerir5aii  bar:k*  5o  sooerwrite  aianktpal  re^entae  boo^  wfeica  e 
one  of  tfae  pecvmces  of  the  btLL  aad  we  wouM  agree  wiih  eIkm 
pmnsccL  The?"**  ewrcsec  :ne  asibcncr  wt:it  resaecc  tc  SMKfal 
dUi^aoc&.  sra  re^ec^e  bcais  ha^e  becnoe  a  c-JCn  more  aapjr- 
tant  eleme=:;  rf  a^^sxipal  finaa^e.  If  it's  logica!  :hat  liaey  can  oeai 
in  and  araerrrrLt  genera:  obugatnos^  we  feeJ  that  lOgic  can  be 
extended  to  rerecue  bcnK. 

We  feel  wxse^tai  siore  cautioas  about  banks  spoasoni:^  invest- 
ment  companies  and  onderwriting  and  dealing  in  mutual  funcfe 
shares.  We  divide  thai  icro  rwo  areas. 

The  most  dif5cul1  arid  majiie  importani  qtKsrioo  at  the  nK>inral 
is  whether  banks  sho^ild  go  into  the  nMoey  nutrket  mutual  fund 
baane^  We  have  a  great  dilemma  in  this  area,  which  frankly  has 
no  satiB&cuiry  resolution  at  the  moment  in  the  light  of  market 
conditioos,  and  is  reflected  in  the  struggles  of  the  Deposiiorv'  Insii- 
tutitms  Deregulation  Conmiittee  to  deregtilate  deposit  rates  of  in- 
terest and  the  controverer  that  sorrounds  that  process. 

On  the  one  hand,  it  is  quite  <4ear  that  the  more  rapid  thai 
der^nlatkm  is,  the  better  we  will  be  in  terms  (rf  the  competiii\'e 
position  of  depositorr  institutions;  the  more  level  pla%'iog  field  «e 
will  have  in  this  extremely  important  area,  the  better  competiti\'e 
conditionB  will  be  in  the  markets. 

On  the  other  hand,  you  asked  why  we  don't  do  it  more  rapidly; 
that  would  make  this  question  pretty  much  null  and  void.  We  don  t 
do  it  because  of  the  particular  transitional  fHtiblenis  that  we  I 
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particularly  in  thrift  industries,  and  with  some  banks,  where  too 
rapid  movement  in  that  direction  would  undermine  the  safety  and 
soundness  of  those  institutions.  We  end  up  with  a  compromise  that, 
in  a  sense,  is  clearly  not  satisfactory  if  you  look  at  either  of  those 
objectives  in  isolation.  But  that's  the  nature  of  the  situation. 

When  you  consider  the  entry  of  depository  institutions  into  the 
money  market  mutual  fund  business,  in  a  sense  that  would  have 
the  equivalent  impact  on  depository  institutions  of  immediate  de- 
regulation of  their  deposit  instruments.  The  impact  would  be  in 
some  ways  more  severe  and  aggravated  by  the  fact  that  it  would 
take  place  through  this  instrument  that  is  not  within  the  bank 
itself;  the  funds  would  presumably,  under  existing  investment  com- 
pany law,  be  dispersed  in  the  general  money  market. 

There  would  be  potential  opportunities  for  problems  from  con- 
flict of  interest  or  self-dealing  that  don't  exist  if  the  seune  thing 
were  accomplished  through  deregulating  deposits  themselves.  We 
are  left  with  the  feeling  that  it  would  be  a  big  mistake  to  make  this 
change  at  this  time,  because  it  would  subvert  the  balance  we  are 
trying  to  achieve  in  the  Depository  Institutions  Deregulation  Com- 
mittee. 

If  we  wanted  that  strongly  to  go  in  this  direction,  what  we 
should  do  is  to  deregulate  the  deposit  instrument  immediateljr.  We 
don't  think  we  can  do  that.  We  don't  think  we  should  do  it,  in 
effect,  through  the  back  door,  through  the  money  market  mutual 
funds. 

We  recognize  that  money  market  mutuEil  funds  exist  and  are 
related  to  many  of  the  problems  that  are  inherent  in  this  situatiMi. 
In  that  connection,  we  would  urge  you  to  look  at  the  opposite  side 
of  the  coin,  at  the  question  of  moving  some  degree  toward  equalis- 
ing the  competition  by  placing  reserve  requirements  on  money 
market  mutual  funds  to  the  extent  they  are  running  a  transactions 
business. 

We  think  that  is  relevant,  not  only  in  the  tremsitional  situation, 
but  also  because  it  accords  with  our  longer  term  view  that  competi- 
tive conditions  should  be  equalized  and  made  equitable.  It  is  also 
consistent  with  the  needs  of  monetary  policy  over  time.  EHectively, 
those  transaction  balances  in  money  market  mutual  funds  are  put 
of  the  money  supply  and  must  and  should  be  dealt  with  in  tile 
same  way  that  we  deal  with  transaction  balances  that  are  lodged 
directly  in  depository  institutions. 

We  should  also  say,  consistent  with  the  distinction  between 
transactions  balances  and  other  kinds  of  balances,  that  to  the 
extent  that  money  market  funds  are  not  running  a  transactions 
business — and  today  that  is  not  the  overwhelming  bulk  of  the 
business — it  would  be  appropriate  to  have  a  notice  requirement  on 
withdrawals  of  funds.  If  these  are,  indeed,  in  the  nature  of  time 
deposits  or  a  savings  instrument  and  not  a  transactions  balance, 
lets  make  that  distinction  between  a  tremsactions  balance  and  a 
savings  instrument  by  requiring  notice,  which  has  been  effective  in 
traditional  depository  institutions. 

That  is  where  we  come  out  with  respect  to  money  market  mutual 
funds.  Given  the  conditions  that  exist  in  the  market  and  tile 
strains  on  depository  institutions — particularly  on  thrift  institu- 
tions— today,  and  recognizing  that  question  could  be  revisited  once 


oyGoot^Ic 


we  get  throu^  tbis  transitional  period  and  the  deposit  instrument 
itsea  is  deregiilated,  then  I  think  we  can  look  at  that  in  a  different 
framework. 

When  we  look  at  more  traditional  kinds  of  depository  institution 
business,  those  issues  peculiar  to  money  market  mutual  funds  are 
not  raised.  That  business  doesn't  have  consequences  for  the  safety 
and  soundness  of  depository  institutions  or  for  monetary  policy. 
ScMne  traditional  concerns  wout  the  conflict  of  interest,  about  con- 
fusion on  the  Dart  of  the  public  about  the  bank's  responsibility  for 
the  value  of  tiie  shares  and  whether  they're  insured  or  not,  does 
remain. 

What  we  would  si^gest  here  is  perhaps  a  somewhat  more  transi- 
tional approach  than  proposed  in  the  bill.  In  effect,  we  si^^est  we 
go  ahead  and  permit  banks,  as  part  of  their  trust  operation,  to 
operate  comingled  investment  accounts;  they  could  serve  other  cus- 
t^ers  who  have  limited  amounts  of  investment  funds,  which  they 
can't  today  do  efficiently  Emd  profitably  on  an  individual  basis. 

We  would  let  them  comingle  those  funds  when  they  have  them 
on  an  agen<y  basis,  just  as  they  can  when  they  have  them  on  a 
trust  bams.  This  could  be  done  as  a  step  in  the  direction  that  the 
bill  calls  for.  It's  been  an  issue  for  some  time,  and  we  see  no 
problems  with  moving  in  that  direction  and  would  support  that. 

If  the  Congress  did  vrant  to  take  the  further  step  of  permitting 
banks  to  actually  sponsor  investment  companies  and  the  mutiud 
fund  business  directly,  then  we  do  believe  there  is  merit  in  insulat- 
ing that  business  in  a  separate  holding  company,  that  the  use  of 
the  bank's  name  be  prohibited,  that  sales  commissions  not  be 
charged,  and  that  we  develop  further  guidelines  to  avoid  conflicts 
of  interest  and  self-dealing. 

When  you  approach  thjs  issue,  I  think  you  should  have  in  mind 
some  of  the  problems  that  arose  some  years  ago  with  real  estate 
investment  trusts  which  were  not  owned  by  the  banks  but  were 
managed  by  the  banks  and  carried  the  banks'  names.  I  think  in 
BCHne  cases  the  difficulties  that  those  trusts  had  reflected  back  on 
the  banks  themselves  {uid  led  to  a  good  deal  of  bank  lending  and 
that  kind  of  problem.  I  think  you  want  to  guard  against  the  kind  of 
da^ers  that  were  apparent  in  that  particular  episode. 

The  nest  section  that  I  deal  with  in  the  testimony  is  the  thrift 
powers,  and  it  is  in  tliat  area  that  I  think  S.  1720  proposes  the 
most  sweeping  changes  in  the  present  institutional  structure  by 
greatly  expanding  the  lending  and  deposit  powers  of  thrift  institu- 
tkms. 

LIBERAL  BRANCHING  POWERS 

As  we  read  the  bill,  thrifts  would  have  virtually  all  the  powers 
that  commercial  banks  have  on  the  asset  and  liability  side — cer- 
tainly as  far  as  domestic  bankng  is  concerned — and  without  some 
(rf'  the  limitations  that  banks  have,  such  as  single  borrower  limits 
on  the  asset  side.  In  addition,  thrifts  would  have  further  powers. 
Some  of  the  ones  they  already  have  would  be  expanded,  such  as 
real  estate  development,  including  sizable  equity  positions  through 
.  subsidiariefl.  And  that  would  come  on  top  of  powers  they  have  m 
other  directions  that  are  different  ftvm  those  of  btmks.  Branching 
1  are  considerably  more  liberal.  Savings  and  loans  all  have 
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statewide  branching  powera;  in  some  cases,  they  can  go  interstate. 
Of  course,  they  have  access  to  the  Federal  Home  Loan  Bank 
system,  to  all  of  their  facilities,  which  commercial  banlu  do  not 
have.  For  a  transition  period,  they  would  have  interest  rat«  diifeiv 
entials.  As  we  read  this  bill,  they  would  even  be  able  to  pay 
interest  on  demand  deposits,  which  commercial  banks  cannot  do. 

In  essence,  I  think  if  this  bill  were  adopted  as  is,  we'd  be  left 
with  quite  an  anomalous  situation.  You  would  have  two  sets  of 
institutions  with  full  commerical  banking  powers,  compar^le  asset 
and  liability  powers,  but  you'd  be  left  with  quite  different  regula- 
tory structures,  quite  different  breinching  powers,  quite  different 
access  to  eovemment-sponaored  credit.  And  you  would  be  left  with 
an  unstable  equilibrium,  if  I  may  put  it  that  way,  and  I  think  you'd 
be  forced  to  make — and  properly  should  make — additional  deci- 
sions, either  cutting  back  their  branching  powers,  for  instance,  or 
liberalizing  bank  branching  powers.  You'd  still  be  left  with  the 
question  of  why  you  have  two  different  regulatoi?  structures. 

If  you  look  beyond  that,  you  must  ask  yourself — and  really,  this 
is  the  basic  question — what  direction  do  you  want  to  go  in?  Do  we 
really  want  a  completely  homogenized  set  of  multipurpose  institu- 
tions? The  traditions  in  the  thrift  industry  have  been  otherwise. 
They've  been  strongly  oriented  toward  housing,  strongly  oriented 
toward  the  individual,  but  with  this  legislation,  we  think  the  prac- 
tical, competitive  forces  toward  complete  homogenization  would  be 
very  great.  There  is  also  the  question  of  whether  that's  really 
necessary,  in  terms  of  preserving  the  competitive  strength  o! 
thrifts. 

It's  generally  agreed  that  this  portion  of  the  bill  doesn't  have 
much  relevance  to  the  immediate  problems  of  thrifts,  but  rather 
gives  powers  for  potential  use  in  the  future.  These  provisions  are 
not  aimed  toward  solving  problems  in  1982  or  1983.  In  fact,  therels 
some  danger  that,  used  too  aggressively,  they  could  aggravate  those 
problems. 

The  past  growth  and  earnings  record  of  the  thrifts  has  been  very 
good.  We  believe  their  position  would  be  good  once  again  if  we 
could  deal  with  the  baisic  inflationary  problems  and  if  we  didn't 
have  these  abnormal  interest  rates.  Ctf  course,  nobody  can  be  pom- 
tive  about  that.  And  I  don't  think  there's  any  question  that  further 
flexibility  in  asset  management  on  the  part  of  thrifts  would  be 
useful.  'There  have  been  substential  steps  made  in  that  direction 
through  legislation  adopted  last  year.  No  doubt  further  steps  can 
be  taken. 

The  bottom  line  of  our  position  is  that  we  think  those  further 
steps  should  be  made  at  this  time,  but  within  the  framework  of 
what  you  might  think  of  as  the  concept  of  a  community  or  family- 
oriented  institution. 

The  implication  is  that,  for  instance,  consumer-credit-type 
powers  can  certoinly  be  liberalized  just  as  far  as  you  would  like  to 
liberalize  them.  Individual  deposit-taking  powers  can  be  liberalized. 
Thrifts  can  provide  insurance  and  trust  services  for  individuals, 
deal  with  real  estate  and  construction.  Those  are  their  <*»i^.ing 
areas  of  expertise. 

We  think  that  is  in  keeping  with  tradition,  in  accord  with  a 
sense  of  evolution  in  that  industry  which  is  appropriate.  Where  we 
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would  have  reservations  is  in  the  area  of  full  commerical  bank 
powers. 

We  can  see,  consistent  with  the  ^neral  concept  that  we  have  in 
mind,  that  some  limited  commercial  bank  powers,  dealing  basically 
with  local  business,  would  be  entirelv  appropriate.  We  do  not  con- 
ceive a  lack  of  competition  or,  indeed,  great  competitive  opportuni- 
ties or  need  from  a  national  basis  for  entry  into  the  commercial 
banking  business,  into  dealing  generally  with  the  lat^est  corpora- 
tions, or  with  international  borrowers,  and  so  on. 

That  is  where  we  would  draw  the  line  at  this  time.  This  would 
leave  you  with  some  of  the  questions  as  to  branching  powers  and 
other  areas;  they  are  there  anyway.  But  it  does  leave  you  in  a  less 
urgent  posture  with  respect  to  those  other  inequalities  where  you 
have  a  aifferent  orientation  for  the  industry  in  general. 

We  would  propose  that  chants  be  made  there  within  the  con- 
cept of  community-oriented  institutions. 

There  are  a  few  provisions  of  the  bill  that  bear  upon  the  powers 
of  nationfil  bsmkg.  I  might  say  that  we  feel  strongly  that  the  single- 
borrower  limit  should  not  be  generally  increased  at  this  time.  We 
have  some  trends  and  conditions  in  the  commercial  banking  indus- 
try, including  declines  over  a  period  of  a  decade  or  more  in  the 
capital  position  of  the  largest  banks.  There  is  a  rapidity  of  change 
and  risk  in  banking  now  in  VEirious  areeis.  The  banks  are  much 
more  fully  linked  than  they  have  been  historically  in  these  condi- 
tions. 

We  believe  that  diversification,  which  has  historically  been  a 
very  important  element  in  the  safety  and  soundness  of  bemks, 
remeuns  at  least  as  important — and  maybe  more  important — than 
in  the  past.  And  the  single-borrower  limit  is  very  important  in 
enforcing  diversification  in  bank  lending. 

To  the  extent  that  the  single-borrower  limit  does  bind  in  an 
adverse  way  on  the  smaller  community  banks  and  inhibit  their 
ability  to  serve  their  local  communities  m  a  responsible  way,  there 
may  be  a  way  out.  You  might  think  of  liberalizing  somewhat  the 
single-borrower  limit  for  particularly  well-capitalized  hanks.  We 
suggest  a  lending  limit  of  15  percent  instead  of  10  percent  in  cases 
where  beink-capital  ratios  are  adequately  high,  in  the  7-  to  8-per- 
cent area. 

As  a  practical  matter,  the  banks  that  have  those  kinds  of  capital 
ratios  would  be  small  community  banks,  so  this  suggestion  would 
go  to  that  problem  of  the  community  bank. 

As  to  liberalization  of  the  statutory  restrictions  on  real  estate 
lending,  we  certainly  think  there  should  be  restrictions,  but  we 
would  a^ee  that  liberalization  of  the  statutory  restrictions  and 
elimination  of  the  borrowing  restrictions  on  national  banks  is  ap- 
propriate at  this  point. 

EXEMPTIONS   FROM    REVERSE   REQUIREMENTS 

There  is  also  a  proposal  in  the  bill  for  an  exemption  from  reserve 
requirements  for  the  smallest  depository  institutions.  We  have  no 
difnculty  with  that,  consistent  with  relieving  the  regulatory 
burden.  The  burden  tends  to  be  disproportionate  on  the  absolutely 
smallest  institutions,  because  it  is  relatively  more  difficult  for  them 
to  deal  with  these  regulations  and  reserve  requirements  than 
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larger  institutions.  The  exemption  proposed  here  is  small  enough 
so  that  it  does  not  create  itself  problems  from  the  standpoint  of 
monetary  policy.  We  would  agree  with  an  exemption  of  that  size 
that  could  be  provided  in  a  somewhat  different  and  more  eq[uitable 
way.  We  propose  a  possible  eiltemative  in  our  testimony,  which  you 
might  want  to  look  at. 

We  would  not  agree  with  increased  deposit  insurance  on  IRA/ 
Keogh  accounts.  We  believe  levels  of  deposit  insurance  are  high 
enough.  Deposit  insurance  has  an  important  role,  but  we  believe  it 
is  important  to  leave  some  sense  of  discipline  on  the  banking 
system  relating  to  the  concern  of  the  larger  depositors  about  the 
health  of  individual  institutions;  we  believe  that  is  a  very  impor 
tant  matter  of  market  discipline  on  depository  institutions,  so  we 
would  not  favor  an  increase  in  insurance  limits. 

A  proposal  has  been  made  to  exempt  State  and  local  government 
deposits  from  reserve  requirements.  We  think  that's  inappropriate. 
We  don't  see  why  one  sector  of  the  money  supply  should  be  picked 
out  for  exemption.  Those  reserve  requirements  are  there  to  achieve 
control  of  the  money  supply,  and  once  you  begin  the  process  of 
exempting  one  form  of  deposit  or  another,  where  would  that  proc- 
ess stop?  It's  inconsistent  with  the  general  purpose  of  controlling 
the  money  supply;  reserve  requirements  against  transactions  bal- 
ances are  important  to  that  purpc»e. 

The  companion  proposal,  to  include  State  and  local  govemmenta 
among  those  eligible  for  NOW  accounts,  we  are  not  troubled  by  at 
all.  iTiat  seems  to  us  consistent  with  the  general  philosophy  of 
providing  liberalization  in  this  area.  We  would  be  happy  to  support 
that  approach,  permitting  State  and  local  governments  to  have 
NOW  accounts. 

The  final  section,  unless  I  have  left  something  out,  is  the  consoli- 
dation of  the  insurance  funds.  We  think  that's  related  to  structural 
reform  of  the  system  in  other  directions.  It  may  be  appropriate  at 
some  point,  but  we  think  it's  premature  at  this  particulzu*  stage  of 
your  aeliberations. 

Thank  you,  Mr.  Chairman. 

[The  complete  presentation  follows:] 
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Stateoient  by 
Paul  A.  Volckar 
,  Board  of  Governors  of  the  Federal  Reserve  System 


I  •■  h*[9y  to  am>aar  before  the  Banking  Coonittee 
tbi*  ■ornlng  to  discuss  the  legislation  now  before  you.  Aa 
you  wall  know,  the  proposed  legislation  ranges  over  a  wide 
field.  Nhile  aoiM  of  its  provisions  are  technical,  taken 
as  a  Nliala  the  propoaala  could  have  profound  in^licationa 
for  our  financial  syatMB. 

The  diacusaion  engendered  by  the  bill  Is  timely,  for 
we  are  obviously  in  the  mldnt  of  a  period  of  enormous  financial 
change.   Those  changes  are  forced  by  developments  in  the 
■arket  place,  and  change  will  take  place  whatever  the  Congress 
decides  with  respect  to  this  legislation,  or  irtiatever  the 
approach  of  the  regulatory  agencies.   Hhat  is  at  issue  —  and 
what  we  can  influence  —  is  the  speed  and  direction  of  that 
change;  the  legislativ«  proposals  before  you  challenge  all 
of  ua  to  consider  more  explicitly  the  kind  of  a  financial 
structure  we  would  like  to  see  in  the  years  ahead.   In  providing 
a  focus  for  that  considecetlon  —  not  just  in  concept  or  theory, 
but  in  terns  of  concrete  legislation  —  you  have  provided  a 
signal  public  service,  and  we  welcome  the  opportunity  to 
participate  In  these  headnga. 

In  their  specifics,  the  bills  before  you  are,  of  course, 
both  complex  and  controversial.  Moreover,  broad  as  they  are, 
scan  of  their  provisions  inevitably  raise  further  preaaing 
questions,  including  the  appropriateness  of  geographic  re- 
strictions on  the  operation  of  depository  institutions,  the 
relationship  between  cotnnerce  and  banking,  and  the  validity 
of  regaining  legal  *cooqpartn«ntallsation*  in  the  provision  of 
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financial  servicea.  My  understanding  ia  that  you  intend  to 
consider  some  or  all  of  those  iasues  next  yeari  except  to 
note  their  relationahip  to  socne  of  the  proviaione  of  the 
lagialation,  I  will  not  atteiipt  to  deal  with  then  thia 
■oming. 

I  would  like  to  preface  the  more  particular  eoMinnta 
of  the  Federal  Reserve  Board  with  same  conunents  on  the  forcea 
at  work  In  the  market  place  bearing  on  our  financial  structure 
and  then  to  auggeat  the  general  framework  within  which  we  have 
aipproached  the  apecific  issues.  The  statement  will  then  sum- 
narize  our  position  on  the  specific  provisions  of  the  bills. 
The  appendices  provide  further  detailed  analysia. 

The  efforts  of  individuals,  businesses,  financial 
institutions,  and  markets  to  adapt  to  inflation,  and  to  the 
extraordinarily  high  current  level  of  interest  rates  that  has 
accoi^wnied  inflation,  are  among  the  most  potent  factors  pushing 
toward  change  in  financial  structures  and  behavior.   The  atresaes 
on  thrift  institutions,  the  con^etitive  inroads  made  by  money 
market  mutual  funds,  and  the  controveray  over  the  phasing  out 
of  interest  rate  ceilings  on  depository  institutions  are  only 
some  of  the  most  obvious  examples  of  the  forcea  at  work  tending 
to  alter  —  and  even  undermine  —  the  established  institutional 
structure.   Regulators  and  the  Congress  alike  have  the  respon- 
sibility for  responding  to  these  pressures  in  a  constructivs 
way.   He  can  and  ahould  ease  those  atrains  that  arise  from 
elaaenta  in  the  legal  or  regulatory  aystem  that  are  truly  outmoded. 
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tAohnology.   Old  concepts  of  vhat  is  banking  and  what  is  not 
are  blurred.   Even  national  borders  are  losing  thair  significance. 
He  have  an  acray  of  financial  institutions  and  instrunsnta  that 
were  siiq>ly  unknown  a  decade  or  two  ago.   The  typical  eustonar  — 
businesa  or  Individual  —  no  longer  feala  so  dependent  on  his 
local  bank  or  savings  and  loan  for  financial  aervices .   Even 
the  distinction  between  commerce  and  finance  —  embodied  in 
laN  and  tradition  —  has  been  eroded. 

In  the  circunstances,  many  Institutions  are  under- 
standably concerned  not  only  about  the  stralna  arising  fcca 
current  loarket  conditions  but  about  the  prospects  tor  their 
industries  over  the  years  ahead,  and  whether  they,  as  Individual 
institutions,  will  have  the  ability  to  coiq>ete  fairly  and 
effectively  in  the  future.   To  be  sure,  some  of  those  concerns 
nay  be  exaggerated  or  inconsistent;  banka,  thrift  institutions, 
and  investment  houses  have  long  perceived  strong  coiic)etitive 
thrusts  from  each  other,  yet  all  have  survived  and  roughly 
maintained  or  even  enhanced  their  share  in  the  provision  of 
credit  as  more  of  the  total  market  for  credit  has  beoone 
institutionalized.   (See  Appendix  E)   But  the  pervasive  air 
of  uncertainty  about  the  future  role  of  financial  institutions 
itself  calls  for  reexamination  of  the  legal  framework,  and 
building  a  new  consensus  about  the  desired  institutional 
structure. 
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Given  the  national  reaponslbilitieB  for  monetavy 
policy  and  foE  maintaining  the  safety  and  efficiency  of  our 
financial  Byatem,  w*  —  and  you  —  must  be  ■enaitive  to 
unreasonable  or  unneceasary  regulatory  structures  and  to 
ttireatB  to  tha  stability  and  growth  of  depository  institutions 
that  have  long  been  the  backbone  of  our  credit  markets  and 
are  the  transmission  channel  for  monetary  policy.   Wa  should 
also  consider  whether.  In  some  instances,  irtien  regulation 
of  depository  institutions  remains  essential,  it  may  not  be 
necessary  for  reasons  of  equity,  safety,  or  monetary  policy, 
to  being  netnr  InBtitutions  within  the  regulatory  framework. 

The  bills  before  you  address  some  of  these  long-term 
issues,  as  well  as  the  more  pressing  Immediate  needs.  The 
testimony  you  have  already  heard  reflects  the  fact  that 
proposals  affecting  the  cimpetitive  position  of  particular 
industries  are  bound  to  be  contentious  and  difficult  to  resolve. 
Nevertheless,  they  must  be  dealt  with,  recognizing  that  the 
intramural  disputes  of  regulated  institutions  need  to  be  placed 
in  the  broader  context  of  aggressive  coaipetition  from  newer 
institutions  and  from  the  open  market  itself. 

It  Is  against  that  background  that  we  have  assessed 
the  ijq^lications  of  the  specific  changes  proposed  in  S.  1720 
for  our  financial  structure,  and  its  evolution  in  the  years 
ahead.   At  the  same  time,  we  would  strongly  urge  that  the 
debate  on  longer-term  structural  issues  not  deter  your 
immediate  attention  to  the  provisions  of  the  bill  needed  to 
help  deal  with  the  current  situation  in  the  distressed  thrift 
Industry  —  specifically  those  provisions  conmon  to  the  so- 
cslled  "Regulators*  Bill"  adopted  yesterday  in  the  House. 
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A  Ftmw  of  Reference 

The  objective  of  refona  of  banking  and  financial 
regulation  la,  In  essence,  simple  enough.   W«,  «s  a  nation, 
want  to  preserve  and  nurture  the  strong  cos^etltlve  forces  that 
assure  that  our  financial  system  remains  the  most  efficient 
and  innovative  in  the  world.  We  also  wsnt  to  maintain  the 
discipline  necessary  for  the  strength  and  solidity  of  our 
depository  Institutions  —  Institutions  that  are  the  essential 
nucleus  of  a  stable  financial  system.  And,  we  must  also 
preserve  our  ability  to  conduct  an  effective  monetary  policy. 

The  difficulties  and  con^lexltles  arise  In  effectively 
blending  the  objectives,  all  of  which  are  important,  but 
In  application  nay  conflict.   Certainly,  the  existing  legal 
and  regulatory  structure  is  rife  with  such  conflicts,  and  the 
cemptatlon  la  strong  to  dismantle  It  wholesale  and  start  afresh. 
Certainly,  a  structure  put  In  place  in  quite  different  circum- 
stances In  the  early  1930's  is  outdated  in  important  respects 
by  technology  and  by  the  growth  of  competitive  nonbanklng 
institutions.  But  in  approaching  change,  out  conviction  in  the 
Federal  Reserve  is  that  smne  basic  building  blocks  of  the  present 
ayscen  should  be  preserved,  and  Che  presumption  is  that  needed 
change  can  be  fit  into  that  framework. 

Specifically,  the  laws  and  traditions  of  this  country 
anbodying  a  separation  of  banking  and  cownerce  still  seem  to 
us  valid.  That  tradition  rests  on  concepts  that  concentration 
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of  economic  pouer  can  be  dattgerous,  tbac  the  potential  for 
conflicts  of  Interest  in  a  service  so  vital  as  tbe  extension 
of  capital  and  credit  should  be  minimized,  and  that  there  is 
a  special  public  Interest  in  the  safety  and  soundness  of  our 
depositor?  Institutions  —  an   Interest  that  does  not,  and 
should  not,  extend  in  the  same  way  to  other  businesses.  In 
some  respects,  our  concerns  about  preserving  a  broad  dividing 
line  between  banking  and  coiKoerce  are  reinforced  by  techno- 
logical change.   For  example,  advances  in  communications  and 
data  analysis  could  potentially  enhance  the  capacity  and 
reach  of  financlal-coaaoerclal  conglomerates  raising 
the  risk  of  dangerous  concentration  of  power  and  conflicts 

The  case  for  separation  Is  less  clear  with  respect  to 
banking  and  investment  banking,  and  in  practice,  the  line 
between  banking  and  other  financial  services  tias  become 
increasingly  blurred.   Banks,  Investment  banks,  and  business 
firms  have  all  long  been  involved  in  extending  credit  to  both 
consumers  and  businesses,  and  some  substantial  overlapping  In 
the  provision  of  services  by  different  types  of  Institutions  -- 
bank  and  nonbank  --  Is  both  Inevitable  and  useful  In  enhancing 
competition  without  damage  to  other  essential  functions.  How- 
ever, at  the  margin,  we  believe  distinctions  can  and  should  be 
made.   For  Instance,  the  risks  and  uncertainties,  as  well  as  the 
greater  potential  for  conflict  of  interest,  In  handling  equity 
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financing  suggests  chat  function  should  remain  outalde 
cooerclat  banking  (or  depository  Institutions) .  Under- 
writing and  marketing  of  corporate  securities  to  the  general 
public  by  banks  raises  quaatlona  of  risk,  self-dealing,  and 
conflict  of  interest.  Conversely,  there  are  strong  advantages 
in  lodging  transactions  balances  and  responsibility  for  the 
payments  system  within  the  regulated  (and  Insured)  "banking" 

A  large  variety  of  services  often  thought  of  «s 
financial  fall  between  these  extremes.  S.  1720  touchea 
upon  insurance,  some  securities  activities,  and  mutual  funds. 
Sooe  services  related  to  finance  —  including  management 
consulting,  travel  aervices,  and  data  processing  and  trans- 
mission. In  particular  —  deserve  consideration  as  well  as 
possible  areas  where  banking  might  reasonably  overlap  connerce 
with  benefits  for  con^tetltion  and  convenience. 

In  considering  these  and  existing  areas  of  overlap,  a 
second  element  In  our  framework  is  relevant,   to  the  extent 
regulation  is  necessary  at  all.  Institutions  providing  the 
same  services  should  be  subject  to  substantially  the  same 
renulaclon  in  providinn  these  aervices  regardless  of  their 
form  of  organization.  A  number  of  the  distortions  and  in- 
equities in  financial  markets  today  result  from  failure  Co 
adhere  to  this  principle.  An  obvious  case  in  polnc  is  Che 
absence  of  reserve  requirements  on  noney  market  mutual  funds 
even  when  those  funds  have  the  essential  sttrlbutes  of  trans- 
actions balancea  In  depository  Institutions. 
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Obriavalj.  coosiatency  in  TegnlaliorT  txotBEnt  ataoald 
be  achieved  b;  r^Bcrriiig  xzmeceuxrT  rcgiuLacorj  ctMutxainCS 
s«  well  >s  b;  dosing  loapboLe«  in  cbe  a^licatloD  a£  tb»s« 
regolaciuos  deeaed  easemci«l.  For  esai^le,  one  of  tbe  «ost 
pcwrrfnl  ai^iMi  ica  for  eliainaclng  ffilinga  «  incereac  ir*ce« 
paid  by  dcposicory  inaticnclaoa  ia  the  co^MCici^n  froM  am- 
regulated   inadtuciooa  and  fetm  ctae  open  Barket   itself. 

Tbe   child  elcaenc   ia  our  t-ttinUng  haa   i^tlicacinna 
for  assessing  several  prarvialons  of   S.    1720:      qur  rejtulatorT 
5ys^^  should  eacoorajte  a  dejtrec  of  diTersiCT  ^mmk  inscicmj^att. 
large  and  s^ll,   »pecialirfcd  and  generallaed.   "retail"  or 
"viioles«lc"  orienced.      Tradlciooally  in   the  QDlted  States,    this 
ci73cem  has  provided  ^uch  of   the  racioDalc  for  geographic  liMlcs 
cm  banking,    and  for  a   separate    legal  and  regulatory  structure 
for  haniti^g  and  thrifts.      Both  teclmologj  aod  aarket  incentives 
are  breaking  do«Ai  geographic  and   functlcKtal  distinctions. 
Like   it  or  not,    in  the  aarket  place  we  obviously  have   interstate 
banking  and  active  ca^>etitioo  betwe^  banks  aod  thrifts  in  verv 
large  measure.      Moreover,    depository  instltuttons  are  coapcting 
e%-er7  da?  with  other,   ooobank,   providers  of  similar  finwiclal 
services.      The  only  realistic  question  can  be  hmr  Ute  strong 
forces   for  further  overlap  and  "hcoogenixatioo"  can  be  cbmneled 
ao(t   CODS  true  tively.      In  scae  cases,    ciae  is  needed  for  adaptacioa. 
Sofu   el^KDts  of  diversity  in  the  provision  of  financial   service* 
that  have  served  us  well  c«i  reasonably  be  preserved,      aegulatory 
policies  can  be  nore  sensitive  to   d«e  partlcolar  probleas  and 
needs   of  the   saallest  InstltutloQS . 
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The  fourth  and  laat  general  point  I  would' Ilk*  to  naka 
1b  that  public  policy  muat  aCtach  particular  Importance  to 
naintalnlng  the  safety  and  aoundneaa  of  depository  instltuttona. 
Depoaltory  Instltutiona  handle  the  great  bulk  of  the  payamCi  at 
aaxvlcea  and  tranaactlon  seCtlementB  In  our  acoaoa;  —  and  indeed 
ouefa  of  tha  anomoua  voluna  of  dollar  transactions  abroad.  Tttay 
ara  tha  principal  repository  of  the  financial  asseta  of  moat 
houaaholds  and  buslnaaaes.   In  recognition  of  the  importance  of 
maintaining  confidence  In  the  systen  and  assuring  Ita  stability, 
depoalt  Insurance  has  been  provided  banking  and  thrift  institutions. 
AC  the  aaae  time,  those  Institutions  are  subjected  to  aubatantlal 
Bupcrvlaion  and  regulation  with  respect  to  capital,  to  landing 
policies  and  to  other  operations  significant  for  thair  safety 
and  soundness.   Aa  a  result,  they  have  certain  coiqtetitivc 
advantages  and  constralnta;  In  thoae  reapects,  depository 
inatitutions  arc,  and  should  remain,  different  from  other 
financial  enterprises.   In  other  words,  chare  are  linlCs  on 
the  degree  to  vhlcb  coinpetltion  of  depository  inBticuclons 
with  other  Inatitutions  can  be  unfettered. 

In  cosssentlng  on  cha  specific  provisions  of  S.  1720, 
reference  when  appropriate  will  be  aade  to  this  general  fraBsworit. 
As  will  be  apparent  in  our  coments,  we  consider  a  few  provlaioaa 
of  the  bill  of  urgent  inportance.  Other  poaitiona  aay  be  relatively 
non-con trovers la I .  Those  sectiona  dealing  with  "Glass -SCeagall" 
issues  and  ctu  powers  of  thrifts  --  because  of  chair  particularly 
l^ortanc  laplicatlons  for  the  •volution  of  the  ayataa  — ■  in  ooc 
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Jodgaent  deserve  p«rtlcnl«Tt7  close  •emtliiT  bat  have  fewer 
i^licstl^Hu   for  tbe    1^  illil  i    pccblcaa  facing  depoeicory 
liutitatiotu. 

TifiHice  Keed*  -  "The  ■egoUtore'   Bill" 

S.   1720  Ineorporacea  ia  Tide  I  the  Mttn  prvrlalona 
of  the  so-called  "lecnlecor*'   Sill"  adopted  by  the  Bo«ia«. 
He  wrold  strongly  urge  that,  wtaatevec  action  Is  taken  with 
respect   to  tbe  reaalnder  of  the  bill ,   K>d  wicbont  prcJwllcM 
to   the  rcnilning  provisions,    these   sectioDs  be  oiacced  l^ndlataly. 

These  pcovlslaiia  are  In  no  sense  a  fimd^Mntal   solatioo 
to  the  probleaa  of  the  thrift  Indnatcy  or  a  subatitat*  for 
structural  refora.     They  may,   boiiever,  be  of  critical  iaportanc* 
in  providing  the  regulatory  agmcies  with  the  flexibility  and 
authority  needed  to  deal  with  transitional  problcaa  poead  by 
the   thrift   industry  by  the  extraordinarily  high  level  of  aaxkat 

Title   I  baa   euo  nain  el^MQts.      The   first  recognizes 
that,    in  circiBStanccs  like   the  present,    otherwise  viable 
thrift   institatlons  aay  face  depletion  of  existing  capital  as 
the;  work  toward  restoring  tfaair  earnings  poaitlon.     The  nilC 
and  the  FSLIC  would  be  provided  cl«ar  authority  to  I  i^iiiisi  llji 
supply  capital  to  such  insticutloas  —  capital  that  ahould  be 
repaid  fro«  future  earnings  —  so  that  their  operating  capability 
can  be  Maintained  during  a  transitional  period,   and  at  the  saae 
tlMe  reducing  the  .potential  loss  to  the  insurance  fixida  frc«  an 
avoidable  failure.     Under  present  lew,   the  powers  of  the  FDIC, 
in  particular,   are  so  closely  clrcM— cribad  as  to  aaka  it 
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difficult  or  I^oaalble  to  ezerclae  such  an  option  except 
In  the  case  of  "aaslsted"  Bergera,  thus  unneceBsaTlly  raising 
questions  about  the  ebllicj  of  sane  well-msnaged,  basically 
sound  Institutions  to  remain  viable  aa  on  Independent  .entity. 

The  second  element  In  the  bill  would  facilitate  orderly 
nergera  of  falling  thrifts  with  healthy  out-of-state  thrift 
institutions,  or,  as  a  last  resort,  bank  holding  coBpenisa  In 
iostancea  where  auch  aergers  are  nut  practicable  with  thrift 
Inatitutlona  within  a  state.   Authority  for  acquialtion  in 
sCete  or  out-of-atate  of  thrifts  by  bank  holding  coopanies 
already  exists  in  other  statutes.  Aa  a  laetter  of  policy,  that 
authority  has  not  been  ezerclsed.   The  purpoae  of  the  new 
authority  would  be  to  provide  clear  and  apeclflc  guidance 
by  the  Congress  as  to  the  circuBstencea  in  which  such  acquisition 
nlgbt  be  peimltted  and  to  cut  across  obstacles  In  the  low  of 
some  states  to  the  conversion  of  mutual  inacltuEions  Into  stock 
form,  a  necessary  ptetequisite  to  acqulaltlons  by  bonk  holding 


As  I  have  indicated  co  the  Coomictee  before,  without 
this  legislation  the  federal  Reserve,  faced  with  an  emergency 
situation,  DUiy  well  find  it  necessary  to  act  under  existing 
authority  to  allow  a  bank  holding  conpany  co  acquire  a  thrift. 
Should  that  authority  be  used,  It  is  not  clear  that  such 
acquisitions  would  subsequently  be  confined  to  esergency 
situations.  Hoxeover,  state  law  in  sone  Instances  could 
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frustrate  the  objaetlv*.  In  th«s«  clrevostancca .  acclon 
within  the  framework  of  the  new  United  end  defined  authority 
would  eppear  far  preferable  at  this  time. 

Other  Provlalona  Ready  for  Proiipt  Action 

While  not  of  the  una  degrae  of  urgency  as  Title  I, 
S.  1720  contains  a  maiber  of  sore  technical  provisions  thAt 
the  Board  considers  both  a  distinct  InprovenenC  in  regulatory 
practice  and  relatively  non-controverslal- 

Section  210  of  the  bill  would  amend  Section  23A  of  the 
Federal  Reserve  Act  governing  bank  relationships  to  its 
affiliates,  to  simplify  its  admlnist ration  idille  improving 
Its  effectiveness.   Sections  221-233  would  amend  the  Financial 
Institutians  Regulatory  and  Interest  Rate  Control  Act  of 
1978  ("PIRA")  to  reduce  burdensome  operating  requirements  and 
remove  some  reatrictlons  necessary  to  its  purpose.   Indeed,  we 
believe  further  steps  could  be  taken  to  that  end,  and  we  would 
be  glad  to  work  with  the  Conmittee. 

The  Federal  Reserve  also  supports  Sec.  702,  which 
would  exenqit  deposits  at  international  banking  facilities 
from  Federal  deposit  insurance  asseasments,  placing  them  on 
a  parity  with  deposits  at  overaeas  branches  of  United  States 
banks.  He  believe  such  parity  Is  Important  to  the  effective 
operation  of  the  international  banking  facilities  authorized 
by  the  Board,  and  which  are  to  begin  operation  in  December. 
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Should  Che  Congress  not  wish  to  foreclose  the  possibility  of 
the  FDIC  sBsesBlng  both  IBF  and  foreign  branch  deposits  at 
some  future  tine,  the  basic  purpose  of  assessing  parity  In 
treeCttent  could  be  achieved  by  requiring  that  IBF  deposits  be 
treated  In  the  sane  manner  as  foreign  branch  deposits  ratlter 
than  by  permanent  exea^tlon.  While  va  strongly  doubt  asseas- 
menca  on  such  deposits  ore  appropriate  nov,  the  altemetlve 
^proach  would  pervlc  the  FDIC  to  reconsider  that  quaatlon 
in  the  future  if  It  so  desired. 

Preemption  of  State  Laws  —  llaurv  Ceilings,  "nut-on-sale 
Clauaea."  and  Truth- In -Lending. 

Several  provisions  of  5.  1720  provide  for  Federal 
pre-eaiptlon  of  state  law.  In  each  caaa  permitting  states  to 
override  the  preeaptlon  by  new  legislation  within  three  yeara 
after  the  effective  date  of  the  provision. 

In  approaching  questions  of  this  kind,  the  Board  is 
reluctant  to  support  praaoptlon  of  state  law,  but  that  say  be 
necessary  whan  a  clear  national  interest  is  at  stake.   In  earlier 
testlanny,  we  have  recognized  the  adverse  liq)act  that  usury 
laws  can  have  on  the  availability  of  credit  in  local  naricets 
and  have  urged  the  renoval  of  such  ceilings.  But  we  have  alao 
auggaated  that  further  action  In  that  respect  might  reasonably 
be  left  to  Individual  states .  That  preference  was  expressed  In 
the  knowledge  Chat  action  by  the  Congress  last  year  already  pre- 
c^ted  state  usury  ceilings  for  the  bulk  of  bank  lending:  rsaalnln] 
binding  state  uaury  laws  affect  nwlnly  local  consiaar  lending, 
where  the  national  interest  la  leas  deer. 


oyGoot^Ic 


457 

Should  Congress  wish  to  act  In  this  area,    the  Board 
would  strongly  andoraa  tha  provision  in  Sec.   401-404  that  ifould 
pomlt  states,   by  new  action,   to  reestabllab  usury  ceilings,   and 
we  would  slao  urge   that  any  new  ceilinga   adopted  in  Federal  or 
state  legislation  not  be   tied  to  the  Federal  Eleserve  discount 
rate.     That  rata  is  an  instruBenc  of  monetary  policy  and  not 
appropriately  a  bancbnark  for  appropriate  usury  rates  in  the 
wtrket. 

Section  141      would  petvLt  depository  institutions,   state 
low  notwlthscandlng ,   Co  enforce  dua-on-sale  clauses  In  nortgage 
instxu»ents.      For  the  majority  of  Board  Members,    the  reluctance 
to  presmpt  state  law  is  in  this  Instance  more  than  offset  by  a 
sense  of  urgency  growing  out  of  the-  strongly  adverse  effects  oC 
failure   to  enforce  due-on-sale  clauses  on  the  soundness  of  thrift 
ins Cl tut ion a .      Inability  to   enforce  contractual  due-on-sale 
provisions,    agreed  by   the  borrower  In  under  talcing   the  mortgage 
conmlCment ,   haa   slowed  the    turnover  of   low-yielding  mortgages 
In  Institutional  portfolios  preciaely  at   the  time  when  earnings 
pressures  are  so  strong  as   to   threaten  the  viability  of  many 
thrift  inatltutlona .      Indeed,   the  net  reault  of  failure  Co 
enforce  due-on-sale  clausaa  may  be  to  reatraln  the  provision 
of  new  fixed-rate  mortgages  more  than  would  otherwise  be  the 
case  in  today's  markets. 

As  the  legislation  is  presently  drafted,   existing  state 
law  prohibitions  on  due-on-sale  would  be  preempted.      However,   In 
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ch*  cwency  scates  where  either  stAte  leglalaturca  or  the  courts 
have  tolien  recent  action  to  prohibit  due-on-eale  provisions, 
borrowers  could  reasonably  have  Interpreted  that,  whatever  the 
contractual  cerma,  dua-on-sale  could  not  be  enforced.  We  bell«va 
that  as  a  natter  of  e<iuity  the  bill  should  ba  amendsd  ao  Chat  It 
does  not  pemlt  enfotcCBanc  of  dua-on-sals  provialona  trith  raapact 
to  aalas  occurring  In  the  period  between  the  time  state  legialaturaa 
or  the  courts  have  acted  and  the  passage  of  preemption  legislation. 

Section  704  of  the  bill  would  prean^t  "anjr  state  law 
that  la  simitar  In  purpose,  scope,  requirement  or  content" 
to  the  national  truth  In  lending  laws.  The  broadened  test 
for  preeiqitlon  —  current  law  only  prempte  "inconsistent 
state  laws  --  is  clearly  aimed  at  the  Important  objective  of 
simplifying  compliance  by  lenders,  without  loss  of  the  basic 
consumer  protection  provided  by  Federal  law. 

The  Board  agrees  with  that  objiectlve ,  but  has  substantial 
doubts  about  the  administrative  feasibility  of  applying  bo  vague 
a  teat  as  "aimllarity"  to  the  multiplicity  of  specific  state 
provisions.   Moreover,  we  note  that  the  poaaibility  of  states 
overriding  the  Federal  preemption  would,  as  drafted,  appear 
to  extend  to  the  possibility  of  repeal  of  any  truth- In- lending 
protection  --  State  or  Federal  —  within  a  state.  Alternatively, 
a  state  might  adopt  a  very  different  system  of  disclosure,  adding 
to  creditor  burdens  and  confusion.  We  question  whether  such 
results  are  Intended.   In  the  light  of  these  conqillcstiona,  I 
would  hope  that  our  staff  might  work  further  with  yours  coward 
Cha  daslred  objactiva. 
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Banking  and  Other  Financial  Servlcaa 

Several  provisions  of  S.  1720  deal  with  the  question 
of  what  kind  of  other  financial  servlce«  banks  or  other 
depository  Institutions  might  properly  provide.  In  practice, 
a  substantial  and  growing  overlap  already  exists  between 
commercial  and  investment  banking,  and  Che  bill  would  extend 
that  direct  competition  into  the  area  of  municipal  revemM 
bonds  and  the  sponsorship  of  Investment  companies  (I.e., 
mutual  funds)  and  the  sale  of  their  shares. 

In  evaluating  proposals  of  this  kind,  the  Board 
believes  a  nunbar  of  concerns  cited  in  the  past  by  the 
Congress  and  the  courts  needs  to  be  takan  into  account. 
One  of  those  concerns  is  the  possibility  of  conflicts  of 
interest  arising  between  management  of  the  bank's  loan  and 
security  portfolio  and  non-banking  investment  activities. 
The  potential  riskiness  of  the  non-banking  activity  is  also 
relevant,  given  the  inevitable  linking  of  a  bank's  reputation 
to  that  of  its  affiliates;  our  own  experience  in  aupervleins 
bank  holding  companies  suggests  the  extreme  difficulty,  ac 
best,  of  insulating  banks  from  the  fortunes  of  other  holding 
company  affiliates.   In  the  case  of  the  largest  institutions, 
safeguards  against  the  undue  concentration  of  economic  power 
may  be  appropriate. 

Concerns  of  this  kind  can  be  and  have  been  addressed 
in  supervlBory  and  regulatory  policiesi  the  laera  posalbiliCy 
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of  confllctj  or  abuas  or  rlaki  cannot  Justify  aw««plng 
pcohlbltlona  on  particular  type*  of  activity,  partlcolarly 
In  areaa  where  competition  and  public  convenience  would  be 
appreciably  laproved  by  bank  entry.   In  the  end,  It  Is  a 
matter  of  balancing  potential  dangera  against  advantagea  In 
particular  inatancea.   Indeed,  a  stcp-by-acep  evolutionary 
approach  coward  expanded  powara  for  banka  and  bank  holding 
conpanlea  haa  much  to  cooawsd  it,  permitting  all  of  ua  to 
obaerve  experience  aa  it  develops .  While  we  do  not  support 
at  thla  time  all  of  the  proposals  contained  In  S.  1720,  we 
would  note  that  other  service  areas  —  auch  aa  travel  aervicea, 
data  proceaaing,  and  the  sale  of  comerclal  paper  (which  la 
presently  in  dispute  In  the  coitfta)  --  night  well  be  considered 
for  inclusion  in  the  legislation.   In  that  connection,  the 
Board  considers  the  additional  restrictions  on  the  already 
liaited  provision  of  credlt-relaced  insurance  services  by  bank 
holding  conqianles  aa  propoaed  in  Sec.  601  of  the  bill,  un- 
desirable. Thoae  aervlces  aeem  to  us  helpful  in  proooting 
coopecition  and  public  convenience  without  substantial  risk 
or  conflict  of  Intereat  with  banking. 

The  Board  has  long  supported  extension  of  the  ability 
of  eooawrcial  banka  to  undarwrite  municipal  revenue  bonds,  as 
well  aa  general  obllgatlona,  as  would  be  provided  by  Sec.  301. 
Revenue  bonda  have  become  a  much  more  prominent  feature  of 
municipal  finance  in  recent  yaara,  and  conmercial  bank  authority 
to  participate  in  this  area  of  municipal  finance  appears  a 
logical  extahaion  of  power  that  they  have  exercised  for 
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many  years.   The  provlalons  of  Che  bill  Co  procecC  against 
conflicts  of  interest  and  unsound  banking  practices  are 
desirable  and  should  reasonably  be  extended  Co  Cha  existing 
auChoriCy  Co  deal  in  general  obligations. 

A  more  cautious  approach  toward  deposicory  inscltuCion 
sponsorship  of  Investment  companies  and  the  sale  of  nnicual 
fund  shares  seems  appropriate.   In  particular,  participation 
in  money  market  mutual  funds  could  Importantly  aggravate 
current  pressures  on  thrift  InstltuCions  and  other  market 
distortions. 

The  intent  of  aome  depository  Institutions  in 
sponsoring  such  funds  is  related  to  their  inability  to  codipece 
ulthouc  interest  rate  restrictions  in  the  deposit  market. 
The  process  of  deregulation  of  deposit  instruments  has,  «s  you 
know,  been  highly  controversial  because  competing  considerations 
cannot  be  fully  reconciled.   A  rapid  lifting  of  deposit  rate 
ceilings  would  have  the  advantage  of  enabling  depository 
institutions  to  compete  on  a  more  equal  footing  with  users 
of  short-term  funds,  would  offer  benefits  to  the  conaiiser, 
and  help  maintain  a  flow  of  credit  to  local  comminlties  served 
by  deposicory  Institutions.  At  the  same  ti»,  hoiMver,  Che 
higher  Interest  coats  resulting  froa  the  more  rapid  liberaliiatton 
of  deposit  ceilings  would  bring  still  heavier  pressure  on  the 
earnings  of  thrift  institutions  and  many  banks  locked  Into 
longer  term  lower  yielding  assecs.   Prsvldlng  auchoriCy  Co 
banks  Co  sell  their  own  money  market  mutual  funds  nay,  on  the 
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•urf«C«,  AppesT  on  attTActtvc  Dttana  of  cutting  through  th« 
dllaoaa  —  on  the  one  hand,  penilttlng  Che  benks  to  conpete 
■ore  fully,  lAlle  on  the  otbex.  reCelnlng  deposit  rete  ceilings. 
But  tbe  dilenw  cannot  be  escaped  so  eaallj.  The  result  inevitably 
would  be  to  attract  more  funds  from  traditional  deposits;  potentially 
adding  liquidity  pressures  to  the  current  earnings  problems  of 
thrifts.  Hitbout  SEC  epecific  waivers  of  provisions  of  the 
InveaCment  Conpony  Act  enforcing  diversification  of  fund  sseece 
and  restricting  transactions  enong  affiliated  institutions,  tbs 
funds  attracted  Into  the  bank- sponsored  money  narket  funds  could 
not  be  enployed  In  lending  by  the  sponsoring  institution.   Indeed, 
the  nature  of  lending  end  Investing  by  depository  institutions  could 
imply  major  shifts  in  the  avilabillty  of  credit  to  particular 
region*  of  the  country  and  to  seoe  categories  of  borrowers. 
However,  should  present  law  be  changed  so  that  the  funda  could 
be  funnelled  beck  into  the  sponsoring  bank,  potential  conflict 
of  interest  becomes  of  more  concern. 

Further  Inducenents  to  the  growth  of  money  market  funda, 
particularly  If  sponsored  by  banks  and  operated  alongside  reguler 
transactions  accounts,  would  also  raise  serious  questiona  for  the 
conduct  of  Bouetary  policy.  Honey  market  fund  shares  carry  no 
reserve  requirement.  They  can  be  withdrawn  by  check  and  upon 
deetand,  end  arrangements  can  be  developed  for  eutometlc  tranafer 
to  and  from  deposit  accounta  (including  "zero  balance"  accounts) i 
In  other  words,  they  can  be  the  functional  ec|ttlvalent  of  interest- 
bearing  dMsand  deposits.  The  Implication  is  that  both  the  meaning 
of  money  supply  statlatlcs,  and  our  ability  to  control  tb»  money 
stock,  could  he  gravely  lopaired  by  major  shifts  from  deposit 
transaction  accounts  to  money  market  funda . 
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For  these  reasons,  the  Board  feels  stcongly  that 
authority  to  permit  banks  to  sponsor  and  sell  money  market 
mutual  funds  should  not  be  provided  at  this  time,  and  that 
such  authority  would  in  fact  weaken  both  our  institutional 
structure  and  monetary  control.   Instead,  we  would  urge 
that  the  very  real  problems  of  equity  and  competition  be 
approached  In  other  ways. 

The  process  of  deregulation  of  deposit  instrumenta 
should  proceed  as  rapidly  as  circumstances  permit.   At  the 
same  time,  we  uould  suggest  that  money  market  funds,  to  the 
extant  they  in  fact  provide  transaction  balance  services , 
be  brought  within  the  framework  of  reserve  requiremeita  and 
that  those  funds  that  do  not  wish  to  provide  such  transactions 
services  be  required  to  insist  upon  a  short  —  say,  seven  day  — 
notice  before  withdrawal.  The  net  effect  would  be  to  move 
toward  competitive  eqiiality  and  to  improve  the  arrangements  for 
monetary  control.   With  these  changes  in  place  and  Interest  rate 
ceilings  phased  out,  the  question  of  providing  authority  for 
depository  institutions  with  money  market  fiud  powers  could  be 
reexamined. 

Depository  Institution  participation  in  more  traditional 
stock,  bond,  or  diversified  mutual  funds  would  not  have  the 
same  adverse  consequences  for  either  the  safety  and  soundness 
of  depository  institutions  or  for  monetary  policy.  Some 
potential  does  exist  for  conflicts  of  Interest,  for  confusion 
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Should  Congreas  wish  to  go  further  than  our  propo«*l 

and  psrmlt  banhs  at  this   time  to  sponsor  invastnttnt  conpanies  

that  la  to  enter  the  mutual  fund  business  directly  —  we  believe 
the  activity  should  be  segregated  Into  a  separate  holding  coapmj 
subsidiary,  that  use  of  the  bank's  name  be  prohibited,  that  salea 
conmlsslons  not  be  charged  (I.e.,  only  "no-load"  funds  be  pec- 
nltted) ,  and  that  further  guidelines  be  developed  by  the 
regulatory  agencies  to  avoid  conflicts  of  interest  and  self- 

Broadened  Thrift  Powers 

The  most  sweeping  changes  In  Che  present  Institutional 
structure  are  Implied  by  the  provision  of  S.  1720  greatly 
expanding  the  lending  and  deposit  powers  of  thrift  inscitutlons . 
As  we  read  the  proposed  legislation  --  and  detailed  sectlon- 
by-sectlon  analysis  Is  provided  in  the  appendix  —  thrifts 
would  be  provided  with  virtually  the  full  range  of  coiHierclal 
banking  asset  and  liability  powers,  at  least  so  far  as  domestic 
banking  Is  concerned,  end  In  some  cases  without  limitations 
(such  as  single  borrower  limits)  long  applicable  to  coi^wrclal 
banks.  In  addition,  new  or  expanded  powers  for  real  estate 
developnent  —  including  sizable  equity  positions  through 
subsidiaries  —  would  be  provided. 

I  believe  It  Is  generally  accepted  that  the  new  powers 
are  of  little  relevance  in  relieving  the  existing  earnings 
pressure  on  thrift  institutions  —  indeed,  Incautiously  used 
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by  Ins cituc ions  wlChout  present  experience  and  expertise  In 
conoterclal  lending ,  the  new  powers  (Sould  precipitate  greater 
difficulties.   Rather,  the  apparent  purpose  would  be  to  enhance 
the  con^etltlve  position  of  th«  thrift  Inscltuclona  over  time, 
and  to  provide  greater  flexibility  to  cope  with  swlnga  In 
Interest  rates  or  other  narket  conditions  In  the  future. 
Those  are  understandable  and  worthy  objectives.  Yet,  In 
evaluating  the  provlaiona  as  a  whole.  Insistent  questions 

We  would  be  left  with  a  seemingly  anomalous  situation 
of  two  sees  of  Institutions  —  conmercial  banks  and  thrifts  — 
with  coiqtatable  asset  and  liability  poweTS,  yet  vlch  different 
regulatory  structures,  branching  powers,  access  to  government- 
sponsored  credit,  and  (for  a  transitional  period)  Interest  rate 
celling  differentials.  For  one  set  of  depository  Institutions  — 
the  thrifts  --  the  separation  of  coiaoeTce  from  banking  end  the 
prohibition  on  interstate  bonking  could,  in  some  clrcuDstances , 
be  breeched;  for  the  other  —  commercial  banks  —  the  present 
restrictions  could  remain  in  full  force.   To  put  the  point 
another  way,  if  thrift  powers  are  to  be  broadened  to  the  extent 
envisaged,  the  logic  would  point  to  the  need  for  substantial 
further  changes  in  law  very  proi^tly.  Decisions  will  need  to  be 
made,  for  Instance,  about  whether  conmerclal  bank  or  thrift 
branching  powers  should  be  the  norm,  whether  we  find  It  acceptable 
that  Industrial  or  conmerclal  firms  should  operate  subsidiaries 
with  full  banking  powers,  and  whether  banks,  too,  should  be  able 
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to   becooe  real  estate  developers.   Decisions  on  such  issues 
could  affect  the  safetyi  soundneas,  anu  efficiency  of  our 
finnncisl  inatltuticns.  Mcrcovor,  the  poist  is  Dot  just 
theoretical;  for  nany  banks  S.  1720  would  soob  to  provide 
a  Ktrona  inducement  to  ennvert  to  thrift  ohtrte-s  to  taho 
advantage  of  the  broader  branching  powers,  greater  flexibility 
in  real  estate  activity  and  non-banking  activities,  and 
incidentallv  take  advantage  of  resslning  interest  ra*«  celling 
differentials  and  the  ability  to  borrmr  fron  the  Hosa  Loan 
Bank  Systen. 

Those  anomalies  could  be  rectified,  now  or  later.   But 
looked  ac  from  another  vantage  point,  the  proposals  raise  the 
further,  and  more  basic,  question  of  whether  our  vision  of  Che 
future  financial  a7sten  is  evolving  toward  fully  "haaogaaiaad, " 
oultl -purpose  InacltuClons.   I  recognize  traditions  In  the 
thrift  industry  have  been  atrongly  oriented  toward  the  housing 
Industry  and  the  Individual,  and  sons  provisions  in  the  tax 
law  would,  at  least  for  the  present,  continue  to  provide 
incentives  for  that  specialization.  However,  we  would  anticipate 
that  coiiq>etltive  forces  would  strongly  dilute  the  separate 
institutional  traditions  under  the  framework  proposed  by  S.  1720. 

A  related  question  is  whether  the  full  range  of  coiaaereial 
banking  powers  is  really  necessary  to  assure  the  coorpetltlvc 
strength  of  thrifts.  Historically,  the  answer  has  been  no, 
as  reflected  in  the  relative  earnings  and  growth  performance 
of  the  Industry.   But  today,  with  the  competitive  advantage  of 
interest  rate  differentials  being  phased  out,  with  differences 
In  tax  treatment  less  significant,  and  with  markets  more  volatile, 
the  historical  record  may  not  provide  a  full  answer. 
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ndiscaciAl  added  flcxtbUlt?  ia  A*  lfawet««7  Cmtrol  Act 
laat  jear  and  b^  regalatPty  acd^  (iv^  tte  H»ir>J  tl^ 
cv>±l^le  and  t^  cnrroit  prrcsaares  on  t±m  indDsczy.    f«w 
inatirndoats  bave  ycc  g^nvd  ^  ti>  fall  nsc  of  tUs  na« 
autboiity- 

Cteaclr.   tiberc  axe  a  n^ier  of  poMifcUitlea  for 
pTOTidlng  >td.ll  Bore  fXezible  — Uwtlty  to  tlw  dnUta. 
He  voold  DTBC,  bo«e*er,   that  any  fnrtlteT  sta^  at  tliia 
point  be   takoi  witMs  tlie  broad  friwwwrt   of  a  conc^t  of 
n^wiiiit J.    f^tily-orlmted  inacltntlims.      Soch  an  appxo*^, 
for   inacaocc,  ooold  be  compatible  vlth  full   i  laiiii  i    credit 
and  indivldaal  deposit- taking  poaeza.      Limited  c<HMercl«l 
loan  power*  —  Tieoed  aa  aeeting  the  nee  da  of   local,    aaaller 
buslneases  —  would  belp  fill  a  nicbe  la  the  credit  aarket, 
and   wjuld  be  cccaiatenC  with  «  oowjultj   oriantatioo.      thrift 
instltutiona   and   thelx  affillatca  could  loglcallr  provide 
insurance  and  truat  services  for  Indivldnals,   and  deal  with 
real  estate  and  caaatnctioti  —   the  existing  areas  of  expertise  — 
within  this  concept. 

That   evolutionarr  approach  seeaa   to  us  aor*  billj  in 
the    traditions   of  our  financial  systea  —  a  sjst^  that  has 
served  ua  irII  and  can  continue  to  do  so.      He  do  not  percalva 
an  absence  of  coapetitloo,    or   large  new  co^etlClve  ^portunltLas, 
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in   the  national,  regional,  or  foreign  markeca  for  coimercial 
lending:  Indeed,  there  could  be  danger  In  looking  toward 
those  markets  aa  a  "quick  fix"  for  depressed  earnings. 
Those  thrift  institutions  that,  in  fact,  wish  to  operate 
as  full  conmerclal  banks,  ahould  be  able  to  convert  to 
comnercial  bank  charters  —  and  Impediments  to  such  con- 
versions could  be  removed.   Questions  of  appropriate  branching 
and  other  powers  for  banks  and  thrifts  would,  of  course,  reaaln. 
However,  we  believe  those  Issues  could  and  should  be  dealt  with 
on  their  merits,  rather  than  as  a  by-product  of  fully  yielding 
the  lending  and  deposit  powers  of  banks  and  thrifts . 

Miscellaneous  Provlaiona 

S.  1720  also  includes  a  nuober  of  miscellaneous  provialoiw 
that  I  have  some  concern  about  and  would  like  to  touch  on  very 
briefly.   Once  again  the  Federal  Reserve's  views  on  these 
provisions  are  described  in  more  detail  In  the  accompanying 
appendix. 

Limlta  on  national  Bank  Loans  to  One  Entity 

Under  existing  law,  national  banks  are  constrained  In 
the  amount  of  lending  they  can  do  to  any  one  entity  to  10 
percent  of  their  capital  and  surplus.  The  Federal  Reserve 
strongly  opposes  the  provision  of  S.  1720  which  would  raise 
that  limit  to  25  percent.  R.lak  diversification  has  long  been 
a  key  element  of  sound  financial  practice,  and  in  ny  view, 
one  that  may  be  even  more  Iji^ortant  than  ever  in  light  of  the 
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longer  term  dacllna  In  Che  ceptcal  racloa  of  most  of  our 
largest  benks.  Accordingly,  the  Board  oppoaas  any  general 
Increase  In  the  current  limits  on  lending  to  any  one  entity. 
The  Board  does  understand  that  current  law  may  hinder 
•■all  banks  in  their  atteiqita  to  serve  the  needs  of  their 
larger  cuatoners.   At  the  aame  time,  amall  banks  tend  to 
have  relatively  strong  capital  poaitlons.   Congraee  may 
thus  want  to  consider  an  alternative  approach,  contea^Iating 
raising  the  lending  limit  to  15  percent  of  capital  and 
surplus  for  banks  with  a  relatively  high  capital  ratio 
of.  say,  more  than  7  or  8  percent. 

Umlt  on  Loans  of  Certain  Types  and  in  Real  Estate  Lending 

The  Federal  Reserve  supports  the  proviaim  of  the  bill 
renovlng  statutory  limitations  on  certain  types  of  loans  as 
a  share  of  a  bank's  assets.  The  Board  is  also  not  opposed 
to  providing  banka  with  greater  flexibility  in  real  estate 
lending.  The  Board  believes  potential  problena  In  this  area 
can  be  best  deelt  with  by  regulation  and  through  the  bank 
examixution  process. 

Exaaptions  from  Reserve  Requirements 

S.  1720  and  the  accompanying  S.  1686  would  exempt 
depository  Institutions  below  a  certain  size  as  well  as  the 
deposits  of  at«C«  and  local  governments  from  reserve  requlre- 
■snta.  The  Federal  Reserve  strongly  opposes  the  provision  of 
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S.  1666  exempting  acate  and  local  deposics  from  t 
requlremenCB .   Those  deposics,  from  che  standpoint  of 
monetary  control,  have  the  characterlatlca  of  tranaactlons 
balances,  and  should  be  treated  in  the  tame  manner  as  other 
components  of  the  aoney  supply.   However,  the  Board  has  no 
objection  to  the  provision  of  S.  1686  which  would  extend 
HOU  account  eligibility  to  state  and  local  governments . 

S.  1720  would  exea^t  from  reserve  requirement a 
depository  Instltutiona  with  total  deposits  of  leas  than 
$5  million.  The  Federal  Reserve  is  in  favor  of  efforts 
CO  relieve  burdens  on  smaller  institutions  if  it  can  be 
done  without  significantly  affecting  our  ability  to  conduct 
monetary  policy,  or  damage  to  other  objectives.  Consequently, 
the  Board  would  support  exempting  Institutions  below  §5  mlllioa. 
We  would  point  out,  however,  that  that  approach  raises  certain 
technical  problems  as  wall  as  -questions  of  equity,  dlseussad 
in  the  appendix,  that  may  ikerlt  further  consideration.  As 
an  alternative ,  the  Congress  may  want  to  consider  exsopting 
the  first  $2  million  in  reservable  deposits  for  all  institutions. 
The  effect  on  small  institutions  would  be  virtually  the  same, 
and  some  of  the  potential  problems  would  be  alleviated,  although 
the  cost  to  the  Treasury  would  be  somewhat  higher. 

Increased  Deposit  Insurance  on  IRA-Xeonh  Accounts 

While  we  sre  mindful  of  the  desirability  of  s«eur« 
retirement  funds ,  the  Federal  Reserve  is  concerned  by  the 
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trend  toward  higher  Insurance  limits  on  all  types  of  accounts, 
nils  trend  Increases  the  risk  to  the  Insurance  funds  and 
dlainlsbes  the  sense  of  discipline  implicit  In  the  need  for 
larger  depositors  to  consider  the  soundness  of  their  depository 
institutions. 

Consolidation  of  Insurance  Funds 

The  last  Issue  I  would  like  to  touch  on  is  the  potential 
consolidation  of  the  FDIC,  PSLIC  and  the  KCtlA  deposit  insurance 
funds  eccoi^lished  by   eXpandlng  the  PDIC's  authority.  The 
Board  has  serious  reservations  about  such  a  consolidation  at 
this  tliae.   It  raises  a  ntmber  of  Important  regulatory  questions 
chat  have  not  been  adequately  addressed.  The  Board  reconsnends 
that  the  Congress  postpone  consideration  of  this  Issue  pending 
fuller  assessment  of  the  financial  and  regulatory  Impllcatloas. 

Hr.  Chairman,  Chat  conpletes  117  formal  statement,  and 
1  would  be  pleased  to  answer  any  questions  the  Comittee  may 
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TITM    1.    PMtTS   A  MP   B   "    eXPAWlto   POWERS   PQa   rBRIFTfl 

W^  Oycwl^y  tMtJtutteaa  Imufnea  and  aetvleea  *cc  of  1981 

»»»  JMthotttt—  —  11m  pcOTlslOM  of  Fatts  A  tiid  fi  of  chii  TtU*  anl 
wlUi  aKpaadid  pOvM*  for  tbtift  institutions.   Including  Aartacing  Of 
iww  iMtltutloaa  and  aonracalona  ol  asUtlng  onwt  nan  aaaat,  llabillqr 
and  Imaaiaaiil  poxara  and  aoCImilty  foe  cagulating  bcanchlng  by  thrifts  and 
aetlotttaa  at  diL  bolding  oowanlaa.     On  tha  liability  slda,  tba  naw  Uv  aanl 
•11«*  thcKt  tnatltntlaaa  to  offsc  dMund  dapoaits.     On  tha  aaaat  alda, 
tt  would  altaiMta  aalating  quantitativa  llalta  on  thalc  ability  to 
»ak*  eana^r  loana  and  ln«*at  In  ooaaacclal  papai,  cocporata  dabt 
•aewtttaa,  and  Bunielpsl  aacwltlaa,  aa  vail  as  alloa  tbaa  foe  tb* 
tltat  tlaa  to  Malta  ooaaarcial  and  Industrial  loana,  offar  Batul  Eonda, 
and  aotafa  In  awlpMat  Laaalaq. 

^IflManttitaa  on  Uaa  Of  Wn  Hwars  —  It  has  ban  auggaatsd  in  taatinogr 
hafoca  thisCi^ttOT  that  thrift  InatltotioM  aould  not,   for  tha  Boat 
p»tt,  ha«a  tba  ai^artisa  to  oaa  thaaa  nsit  joaacs,  and  that  tha  laaialng 
ttocaai  *tfht  ba  both  tlna  cooaiBlng  and  aoatly.     fcaaaar.  ebaia  ia 
w  aMltlonal  paiipactlw  ia  tha  fan  of  aslatlag  atractucal  diaiBcaatl*** 
«»  tkta  gM  of  na«  pOMca  br  thf  ttt  iaatitatloaa,  pctnclpany  ramatiag 
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■  Twi  ProvliloM  —  Tha  Intainal  RavVDua  Cod*  pcovldM  that  ML*  and  ■utoal 
aavlnga  banka  aay  allocata  up  to  40  pat  oant  of  chali  tuubla  nat  Inee— 
••  noncaata  addltlona  to  thalr  bad  dabt  taaatna.     For  tba  full  to  pac 
cant  to  ba  takan,  StLa  mat  hava  12  par  cant,  and  witual  aavlnga  banka 
73  par  cant,  of  cbalt  aaaat*  Invaatad  In  guallfylng  aaaata — aalnly  taaldantlal 
■octgagaa,  caab,  and  D.S,  Oovaiisant  aacialtlaa.     Iba  Intacagancy  Taak 
POcca  on  Thrift  Inatltutlona  rapoctad  that  for  an  84L  bo  ba   Indlffacant 
batwaan  a  poctfollo  of  qualifying  aaaata  of  U  par  oant  aa  oo^acad 
with  11  pu  oant,  ita  nat  pcatas  ylald  on  nanqaal Ifylng  aaaata  aould 
bave  to  ba  S2  par  oant  gtaatat  than  on  qualifying  aaaata. 

Iftaet  of  Taa  looaotlvaa  —  Foi  ■aam>la,  fot  an  UL  trtth  83  par  eant 
of  ita  aaaata  In  vialltylng  toia  and  vlth  aortgaga  rataa  at  IB  pat  aant, 
tba  nat  ylald  on  nonqualifying  aaaata  would  bava  to  ba  at  laaat  IT  par 
cant  batota  dlvacalflcatlon  Mould  ba  pcotitabla.     Ala  nat  ylaU  nould 
probably  bava  to  ba  avan  gtaatal  alnoa  tba  37  par  cant  ylald  doaa  not 
taka  into  aooounttba  hl^  atarb-up  coata  of  antaclng  na«  cradlt  aarkata. 
Mdlttonally,  If  qualifying  aaaata  fall  baloH  U  par  cant— tba  >inlBUi 
ratio  la  the  Intainal  Rannua  Coda  for  a  'quallfladT  SfL— an  8»L  nould 
loaa  the  authority  to  brandi  Intaratatai  and  tf  it  vara  a  aubaldiary 
of  a  unitary  StL  holding  ooapany,  tba  holding  o^iany  muld  bacoaa  aubjact 
to  tha  activity  raatrtctlona  applloabla  to  aultl-SCL  holding  coapanlaa. 

Laval  PUvtna  Field  Oblactlva  —  the  paradDK  of  Tltla  I  la  that  ahlla 
8*L«  Bight  find  It  unattracttva  to  uae  thalr  naw  powera  bacauaa  of  tas 
and  operational  diaadvantagaa,  coaaarclal  banka  sight  find  thaaa  na« 
powarai  and  the  praaant  ability  .to  bianch  atatawlde,  to  ta  highly  valuable. 
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Aa  >  laaulti  Buqr  banks  al^t  b*  Induced  to  ■Hitch  to  ■  savings  a 
loan  chactac  Hltbont  changing  th«  natuia  of  tha  thalr  ceaaacclal 
Hm  dcaftars  ot  this  laglslation  apparantly  Intandad  to  rMova  agisting 
tastiiotlons  on  thittt  Institutions  In  ocdai  to  MBka  tbM  slallar  to 
casa*r«ial  banks,     unfortunately,  aany  dlv*tttlas  in  poaais  muld  still 
exist.    Attached  Is  a  table  ahldi  cn^wcaa  tbe  powecs  of  national  banks 
and  thiltt  Inatltutlona  after  the  paasaga  of  S.    1730   (Atvandii  B)  and 
a  saoond  table  oeivaiing  tba  powara  €i  saL  and  bank  boMlng  ooapanlaa 
(iVpendlx  C) . 

Meantaaas  of  Ihrlft  Institutions  —  These  tables  Indicate  that  In  aany 
Ivottant  raspacts  fadeial  thrift  Institutions,  aftei  the  paaaaga  of 
S.   1730,  Hould  han  significantly  aoie  desirable  powers  than  ttM  coHwroUl 
banks.     *a  list  only  a  tev  •xaaplas,  thrift  InsClcuttons  could  pay  IntarasC 
on  dsaand  daposlUt  benefit  fiat  tbe  intaraat  rate  ditfaientlalt  ba^ 
aoevsa  to  raderal  BcBa  Loan  Bank  credit,  engage  in  inaoiance  aettvltlaB 
■itbout  [eatriction,  and  vould  baie  the  benefit  ot  a  ragulatcK  diatgM 
»'  th  advancing  the  the  inteieata  of  the  thiltt  industiy.    Quali^lng 
fedsial  thrift  Institutions  aould  be  pantttsd  to  facandi  intraatata 
legaidleas  of  atate  hcanAlng  laws  conoeinlng  bcandilng  by  coaaticial 
banks,  and  would  not  ba  prohlbitwl  ttoa  brantftlng  InCeistatat  a  unitary 
saL  holding  ooapany  with  a  qualifying  aobsldtaiy  stL  HOuld,   In  addlMnn, 
bave  no  linitattons  on  its  aotivitlas,  tn  aharp  oontiast  to  the  Halted 
authorities  ot  bank  holding  cowanlss.     In  fact,  tbe  pceaant  aituatlon 
in  afctch  najoi  steal  oo^wnlas  and  letallera  ovn  8*Ls  would  ba  continusd 
nndsr  tba  new  law,  an  tncuiston  acroaa  the  line  between  ocaaarca  and 
banking  that  la  not  allowed  by  benklng  organ laat lone. 
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bx  bank  boUta*  oavMUa  «w  («m>scUk«  ttHi  fci*to>  i^aliMf  t— 
into  qa^i^ri^  AM  la  «(4*c  t*  toMM  — ifry  JU.  IttUtm  in>iii<il# 


■kiat  of   tfciiii  imijd  alac  yEd^atU)'  ■••<  ft*  a0K«* 


«exr  *wt«m«6  «<<  l^c"  ^^  Imw  *M 
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t  HlndoH  [Moucna.  In  addition,  Ui«r  could  alact  to  tranatai 
a  Blniua  of  21.3  par  cant  of  bafora-tax  earnlnga  to  bad  dabt  i«*«i««b 
tax  tiaa,  and  could  bacoM  a  aubaldlaiy  of  a  unltaiy  UL  boldtng  ixapany 
■1th  no  caattlctlona  on  axpanalon  Into  nonbanklng  aotivltlaa  and  iritli 
no  llBlta  on  the  bualnaaa  of  thati  parant  019a nt sat Ion*.  In  ahoctt 
aa  pia*«ntl]r  dcaftad  tba  BUI  could  creata  a  Hbola  naw  daaa  of  hyticld 
StL-banka  with  a  algnlfioant  ooapatltlve  advantag*  ovai  oo^Brclal  banka. 

Othac  Mvantaqaa  —  The  naw  powari  fcoviaiona  alao  ccaata    a  natr  lagulatory 
atiuetura  Involving  tba  mua  aa  tlM  pclaary  lagulatoc  foe  tfaaaa  aaaantlally 
I    ■■!!    'if  banking  Inatltutlona.     Hocaowi,  to  tba  axtant  that  axlatlng 
banking  oiganliatlooa  aca  abla  to  raatructuca  tbalc  actlvlttaa  Into 
■paolal  pucpoaa  national  banka  and  ULa,  tbay  could  aacapa  tba  juiladlctlMl 
and  ll>ltatlona  of  tba  Bank  Boldtng  Coapany  *ct  antlcaly. 


CoBpatttlva  Con— quancaa  —  Such  oonaaquen 
ham  far-ceadilng  l^illcatlona  foe  coapatl 


Iva  aqulCy.  financial  itiuctul* 


and  tba  avolutlon  of  dapoiltory  Inatltutlona  and  I 
thay  aacva  that  daaaiva  cataful  itudy  and  oonaldti 


:ha  credit 
nation.      U 


adopt  pcovlaiona  ntuaa  oonaaquanoaa  aay  not  ba  fully 
altacnatlva  alght  ba  to  facilitate  thilft  convaiilon 
bank  chactaia  foi  tboa*  thrlfta  iftililng  to  b*v*  wida 
Id.  of  oouraa,  ralae  knotty  pcoblaa 
cial  banka  and  aapadltad  prooaduaa  to 


aaaat  and  liability 
■ith  cagaid  to 
amart  a  autual 


thrift  Into  a  atock  ooaaarclal  bank.     Donavar.  auofa  oomacaiona  Mould 

not  lalae  tba  pcoblaaa  oontalnad  in  the  Bill  oith  leapect  to  otapatltio 

equltyt  Intaiatata  banking,  regulatory  atructura,  and  the  efficacy  oC 

tba  exlatlag  bank  holdlDB  oc^ieny  and  Olaaa-Steagall  laauictlooa  M^uatiag 

banking  and  coaaarca. 
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Tini  I.  nurr  c— jm— tiw  cr  ini  om  sue  nonBinoi 

6«n«r»l  SeBP«  —  Sactton  141  tnuld  pia^ipt  ataU  law  by  p«ialttii>t  dttpoaltory 
Inatltutioiw  to  •nforc*  dus-co'sal*  peovlsiona  ooatainad  In  Bortgag* 
-liiaUia*nts>  althougti  tha  mtataa  oould  oraiiida  tbis  pripm^lon  ^  •nacting 
■Mw  Ivfialatlon  vitbln  thcaa  yaaca.     Stata  lam  and  otxut  daoialona 
that  pcotaiblt  anforoiaant  of  dua-oo-aala  pcovlalona  bava  bad  tba  affact 
ot  cadDctng  tba  aaaat  tlaalblllty  of  dapoaltoiy  Inatltutlooa,  partlculatly 
thilfta. 

Bf tact  on  Thiitta  —  Tba  ivoblbltlon  agalnat  anfocooaant  of  doa  on  aala 
dauaaa  baa  aucaibatad  tba  gcaafeaat  pcobl^  cotrantly  Caoad  by  tbilfta, 
thalc  larga  portfolio  ot  low-iata  Bortgagaa.     >ha  pioblbltion  ot  doa- 
OB-aala  prarialooa  baa  lialtod  tba  ability  ot  tbcltts  td  lacraaaa  tbali 
aoiaga  portfolio  ratoina  aa  tba  undailylng  pccinttr  la  Bold.     Br  naafcanlna 
aandnga,   tba  proUbltloa  of  dua-m-aala  danaaa  May  a*aa  taatxlct  tte 
■■■liability  of  Boitqa^a  ciadlt  and  la  llkaly  to  inciaaaa  tba  Iqpatua 
toi  landara  to  aapbaalaa  vatiablo  rata  ■octgagaa  afaoaa  cataa  aca  adjuatad 
fiaqoantly. 

Board  Poaltton  —  Bomally,  tba  Board  tfoold  pcafar  to  aaa  tba  atataa 
tbaaaalvaa  daal  wlUi  problvu  of  tbla  kind.  In  tba  currant  aituatlon. 
bowavar,  tba  Board  ballavaa  tbara  ara  ocapalllng  raaaooa  tor  tadaral 
intervention,  ahlch  could  prortda  iMwdiat*  banatlta,  particularly  to 
tba  aarnlnga  of  thrift  inatltutiona,  aatabllab  a  unlfora  rula  for  all 
landara  and  anoouraga  tba  aTaltabUlty  of  loog-tara  funda  for  tba  aortqaga 
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»itto«ctlw  tetoro— nt  —  Under  Motion  141t  booavvr,  tnatltuttona 
could  •nfocc*  diwon-Ml*  provlslona  latroactlMly  to  property  mI*b 
occulting  bafoi*  tha  date  ot  anactaant.     That  caault  »aia  tnaquttaUa. 

Additional  oonaldaratlon  abould  alao  ba  glvan  to  amnptlBg 
(tOM  pE*«iptlan,  aortqagaa  kada  after  the  cendarlnQ  or  Oouct  daoialona 
or  tlie  effactlm  date  of  etate  laoa  prohibiting  enfOreaaent  of  due-oo- 
sala  dauaea.  but  before  the  effacttva  date  ot  Section  141.     Conaequantly, 
tba  Board  re..iMinda  that  the  laglalation  be  aaended  to  paratt  anforoMant 
of  due-on-aale  piovlaiona  only  for  aalaa  occulting  attat  the  date  ot 

Support  for  State^ 0»arrlda  —  In  addition,  oonalatent  wltli  prior  t*datal 
ptetnptton  In  the  financial  area,  the  Board  aupporta  the  provlalon  •lloalng 
.itata*  to  cnatilde  the  fedatal  ptecavtion  of  dua-on-*ala  prohlbltlona. 
9uah  an  alternative  would  enable  atate  laglalstutaa  to  review  thta  Batter 
ovat  the  longet  tetB  In  order  to  dateratne  at  the  local  level  Nhether 
it  la  daaliabla  public  policy  to  paialt  the  anforcaaent  ot  thoae  olauaea. 
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IITU  I,  PARI  D— BXTWUISDIKUa  KnOOKlTt  KBEATDn  TO  TRSIRS 
fim  BODLILIDM  BILL) 

Otiwrl  aemi*  ~  Tltl*  I  «nd  rlU*  V  of  S.  1730  wiuia  tnluno*  tb«  abllltr 
ol  tlM  P*dat>l  nparvlaocy  auttKuitlaa  to  dial  wltb  dlatiasMd  depository 
Initltuttona. 

BooMwlc  Bnvlroiint  —  Thar*  is  ■  kaan  aKacanMB  that  tha  natlon'a 
thrift  inatltutlona  aca  undar  aanra  aarnlnga  pcaaaura.     Fortunataly, 

parlod  of  atcain  «1U)  a  aliaabla 
xaid  and  tha  aggragata  llvldlty 
tfollo  and  cash  flow  aansa  —   la  adaquata. 
itcaordlnary  lavala  of  Intaraat  lataa 

inatltutiona  nhoaa  portfolloa  ata 
ite  aaaata.  auch  aa  raalOantlal  ■ort9a9aa. 
A*  tlia  coata  of  dapoaita  hava  aacalatad,   tha  aacnlnga  of  auoh  inatitutlona 
hava  vaniahad,  iilth  the  laault  that  tba  capital  poaltloo  Of  vlctually 
all  of  tbaa  la  balng  arodad. 

Tba  baaic  lolutlon  to  thla  pcoblaa  auat  ba  found  lo  auooaaa 
Id  tha  fight  agalnat  Inflation,  bringing  lovar  and  aore  atabia  intacaat 
rata*.     But,  aa  piograaa  la^aada  toNaid  that  and,  tha  auparvlaory  auttiorltiaB 
Mat  alao  ha  pcqpacad  to  daal  itith  tha  poaalblllcy  that  an  Incraaalng 
niabai  of  tbilfta,  baalcally  with  aound  aaaata  and  with  aatlafactoty 
pioapaeta,  could  find  thalc  capital  daplatad  to  tha  point  of  tacbntcal 
inaolvancy  oc  failure,  and  ataa  will  faca  a  naad  foi  raocganlaatloB 
and  Baigar,     Tba  great  aasa  oC  their  d^oalta  Bra>  of  oouEaa>  Inaurad. 
■Blntalnlng  eustOBar  oonf Idanca.     Bat  it  haa  alao  Iwiiaa  olaac  that        ^ . 


capital  cuahion.     Ibati  asaai 
of  tha  Induatiy  —  both  In  a 
But  inflation  and  tha  related  ai 
have  oraatad  particular  pioblaa 
dminated  by  long-ten,  fiaad-i 
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th*  liuuiing  and  ragnlatocy  agtnclaa  naad  dacltloation  and  atrangthanlng 
ot  oaltaln  of  tbaii  pomra  to  daal  tilth  tha  aitoatton  In  «n  oidtily 


Tjforary  Batura  of  tiebltm  —  A*  cutiant  acuta  problma  o<  tha  thrift 
Induatry  aia  tcanaltlonal  In  natuia.     Although  no  on*  can  piadlct  tha 
duration  Kith  oacuinty,  th*  aarnlnga  aquaan  facing  thrift  Inatltutlona 
■111  ba  taavoiary  in  natuia.     Aa  oldai  aaaata  aatuia  and  aia  caplaoad 
by  naw  onaa,   Uulft  Inatltutiona  pnttolio  catuina  oill  ilaai  Juat  in 
tha  laat  thcaa  yaaia.  foi  asaapla,  avaraaa  poctfollo  ratuina  ha«a  ineraaaad 
aval  1-1/2  [lalcantaga  point*  at  StLa  and  ovai  1  parcantaga  point  at 
HBBa.     Haw  aaaat  potraia  pcovtdad  by  tha  Dopoaltoo'  Inatltutiona  Daragnlatlon 
and  Nonataiy  Control  Act  and  mot%  Elexibla  Boitgagt  Inatruaanta  laoantly 
authorliod  by  tha  iMaral  Hoaa  Loan  Bank  Board  and  in  an  Inclaaatng 
nwfaai  of  Stataa,  Hill  alu  anhanca  tha  ability  of  thrift  Inatltutiona 
to  •oqulr*  aaaata  sith  raturna  aoro  doaaly  ralatad  to  aarkat  rataa. 

Maad  for  Aaalatanoa  --  At  tha  »mt  ttaa,   Uwr*  ara  a  nmbar  ot  iMtltutlona 

that  will  caqulra  aaalatanoa  during  thia  difficult  parted,  or  will  aaad 

to  aaak  aargai  partnara  or  othar  aolutiona.     Part  of  tha  apfsoach  afaould 

ba  to  provlda  laaaonabla  aupport  to  thoaa  inatltutiona  that  can  and 

ahould  aurvlva  piobtaaa  not  of  thalr  oitn  Bating,     laaantlally,  that 

la  tha  long~oatabll<bad  alaalon  of  tha  aopaivlaocy  and  cagutatocy  authorltlaa. 

Tltlaa  I  and  V  draftad  largaly  by  tba  •uparvlaocy  aganclaa,  pcoalda 

no  fundaMntal  ciianga  In  tha  authority  oi  tola  of  thoaa  aganclaa.     Mthor, 

thay  aiaply  pcovlda  tha  rate  and  FBLK,  and  tba  Km,  ondar  ipaotfiad 

oondltlona,  with  aota  flaalbillty  althar  to  pcorida  tiuMltiofwl  Msiatanc* 
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to  thrift  InatttnttOM  that  can  aurvln  during  a  parlod  of  financial 
■traaa  or  to  bcoadtn  ■•t9a[  poaatblllttaa. 

Capital  Infualon  —  Ona  pcoriaion  of  tiM  bill  would  pcovida  for  tba 
tivoraiy  infualon  of  capital  to  affaetad  inatitnttona  through  tnauranoa 
fund  aoqulaltiona  el  aobordinatad  aaonrtttaa  of  tba  fnatitutlon  balng 
aaalatad,  which  will  ba  rapald  fc<B  futur*  aacninga.     SwA  authorltr 
•Iraady  axlata  In  tlnltad  fora,  but  tba  languag*  of  th*  ailattng  BUtntaa, 
patticulaily  with  raapact  to  tba  nic,  doa*  not  caally  contiaplata  a 
■Ituation  lika  tba  praaant  affacting  tba  tbilft  tnduatiy  ao  ganacally. 
Spacttlcally.  at  pcaaant.  tha  R>IC  can  pcvida  aneb  aaalatanoa  wban 
it  f inda  that  tha  paEtlculac  Inatltutton  to  ba  aaalatad  la  'aaaantial' 
to  Ita  ooaaunlty.     In  foiaaaaabl*  clrcwatanoaaf  with  •  nuMac  of  thrifts 
In  a  given  araa  auhjact  to  aavcre  pcaaauraa,  no  atngl*  aoeb  tnatttution 
in  tha  araa  Bay  ba  'aaaantial*   to  tba  BO—unity,  but  It  aaiaa  claai 
that  tha  oc^wnlty  or  laglon  doaa  haia  a  daac  ataka  in  tha  Balntaaanca 
of  an  aftactivc  pcaaanoa  of  a  luaibai  of  tbilft  Inatltntlona. 

Itw  bill  would  aaauio  that  tha  radatal  Dapoalt  tnauranco  Cocpocation 
oould  pra*lda  aaalatanoa  whan  'oaiara  financial  oondftlona  asiat  ubich 
tbcaatan  tha  atablllty  of  a  alsnlficant  ni»bac  of*   tnaucad  tnatltutlona, 
if  ancb  aaalatanoa  will  * aubatantlally  ladoea  tba  ilak  of  loaa  or  avait 
a  tbtaatanad  loa^   to  tba  inauranoa  EiBd.     Ihua,  aound,  and  aoundly- 
■anagad  tnatltutlona  oould  ba  aaalatad  without  tha  difficult  finding 
that  a  particular  inatltution  la  'aaaantial,*  but  only  whan  tha  dltficultiaa 
aro  9anaral  and  ariaa  ftoa  davalopnanta  astalnal  to  tba  Inatltution, 
and  whan  tha  inaucanoa  (and  rtafca  can  ba  alnialaad. 
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Vil*  ■pfcoach  anviaaQaa  lapayaant  onr  tlat  and  la  daai^ad 
to  nlttaacaly  aava,  not  coati  th*  taxpayvi  Bonay.     lb*  aaatauno*  vouU 
ba  pcovldad  only  In  clrciaatano**  In  ahlch  It  muld,  tn  [act,  avoid 
tai9a  potantlal  dialna  on  tha  Inaiuanoa  funda  tbaaaalva*  that  vould 
aria*  In  th«  avant  otharaiaa  aound  lutltutloM  aaadad  te  ba  aaigad 
or  llqnldatad. 

wsia  rianlbla  mrgac  and  fcoqulaHlon  Authorttr  tor  8upai>laocy  fcaandaa  — 

n*ra  Hill  inavlubly  ba  Inatltutiona  ■boa*  proqwcta  aouU  ba  audi 

tbat  tbalr  lono'tani  vlabllt^  la  quaatlon^la,  anii  indar  BMa  tavocabla 

guldaliBca  undai 
to  acranga  aupai 


itanoaa.    ConaaijuanClyi  thia  laglalatlon  would  alao  w*cl(y 
Hhlch  tba  aganelaa  vould  b*  glTan  aoca  tlaxibla  autboElty 


Ihla  indgdaa  azpandad  povara  to  factlttata  oonvacalon  o( 
■utual  otganiiatloM  to  atoek  (orB  aa  a  pcaluda  to  Baigai*  oith  atoclE 
organitationa,  and  In  apaclflad  clrciaaunoaa  and  aa  a  *laat  raaoct.* 
■ould  panlt  acqutaittOD  oC  thclfta  by  haalthy  out-of-ataCa  thrift  Inatltuttona, 
or  altar nattvalyt  bank*  or  bank  holding  coapaniaa.     Ida  bill  aata  claar 
•nd  apadtic  growtdi  ulaa  for  auch  aargaia.     Priority  would  ba  givan 
(icat  to  inatitutlona  of  tha  aMa  typa  Hithln  th«  *aa  atatat  Mcond, 
to  Inatitutlona  of  tha  aiaa  typa  In  dlffarant  atacaai   third,  to  iiMtituttona 
of  dlttaiant  tyiwa  in  tha  nm»  atataai  and  fourth,  to  dlffarant  typaa 


Iba  Fadaral  Baaarva  alraady  ha*  broad  authority  ondar  axlating 
law  to  appcova  bank  holding  ooapany  aoqulaltion  of  thrltta.  Ika  «  aattat 
of  policy  and  in  tha  drcUMtanoaa  of  caoant  i«ar«,  tha  Padaral  Raaarva 


oyGoot^Ic 


4«7 

racognliaa  tb*  cloaa  CcngraasloiMl  intaraat  In  this  ■ubjact.  and  caoant^ 
■ubitttad  to  tha  Congraa*  a  staff  study  •aaalnlng  tha  iaaua  anaw. 

In  ttanaalttlng  that  atudy,  Cba  radacal  Itaaarva  Indieatad 
that  In  tba  abMnoa  of  lagtatatiMi  piovUlng  •pacific  dlractlcm  oomatnlng 
poBBlhla  bank  holding  coapany  takaovaia  of  alllnii  thtlfta,  tha  Board 
sight  Mil  find  It  naoaaaary  In  tha  public  intaraat  to  act  undat  Ita 
aslatlng  bcoadac  authority. 

lb*  advantagea  ot  tha  'DagnlatOTa'  Bill'    In  thaaa  dlciMatancaa 
M«>  elaar.     Itta  caplul  InEtialon  provtaiona  ot  tba  bill  say  balp  raduea 
tha  niabar  el  oasas  In  vtalcta  auparvisocy  Macgara  aca  naoaaaacy  —  but, 
«han  thay  acai  tha  aupaivlaocy  authoiltlaa  would  ba  piovldad  with  tba 
naoasaaiy  (laxlblllQ  and  ctltada  to  daal  vith  tba  altuatlon. 
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rmx  II  —  PBOtfiaioMS  amrpc  to  MTigau.  mp  !■»«  mwb 

S«etlOn  JOt  "  «»i»i>atd  Mtloittl  — ii>  Authority 

OmamiMl  flooa*  —  B«ctlon  201  wxild  both  •Kpand  tb*  uiating  quwttltattva 
IlBlta  on  tiM  total  iBount  of  louia  a  national  bank  oould  Maka  to  anr 
ona  antlty  and  aMa  llaltatlona  on  tha  abara  of  dlffacaat  t»a*  of  loana 
In  a  bank 'a  poctCollo. 

Llaita  on  Leana  to  Ona  Entity  —  Tha  Board  opfoaaa  an  acpanaton  Of  landing 
lialta  Iitm  10  pat  oant  to  IS  (ai  oant  of  capital  bacauaa  tbla  oould 
laad  to  aacaaalva  oonoanttatlona  of  cradit  and  clak  foe  a  bank.     Kt 
tha  aiaa  tlaa,  tha  Board  taoovtltaa  that  currant  landing  liBita  hinder 
aoa  national  banka,  particularly  tba  aHllar  onaa  that  ara  aoat  atfactad, 
in  tully  aaating  tba  cradlt  naada  ot  thair  largar  borrowata.     KcootdlBgly, 
1(  landing  liiiita  aca  libarallMd,  tba  Board  >ould  raooMand  raising 
tha  llBlU  to  IS  pat  oant  of  capital  for   thoaa  banka  itith  talati*atr 
hi^  capital  to  aaaat  ratloa  eC  T  or  a  pai  oant.     Thaaa  banka  f  tba 
onaa  that  can  baat  aupport  a  laigac  coneantiation  of  cradit.    Morao**!. 
tying  hlqhar  landing  lialta  to  strong  capital  poalttona  haa  tha  daaicaUa 
•ffact  of  craating  an  ineantlm  for  banka  to  build  up  thatt  capital. 

Sactlon  i02  --  Borrowing  Llaita 

Iha  radaral  Saaarvc  auppoita  r^oving  axlatlng  atatutocy  quantltati*e 
lialutiona  on  cartain  typaa  ot  national  bai*  liabilitlaa  and,   inataad, 
giving  tha  Coaptrollar  ot  tba  Currancy  tba  authorlqr  to  aatabllA  Ilalta 
by  rula  or  ragulatlon  aa  appcofciata.  '  Tba  Board  faaliavaa  Uiat  atatutocy 
quantltativa  llmlta  aucfc  a*  thaaa  ara  not  naeaaaary  and  in  acaa  oaa«a 


oyGoot^Ic 


oould  ba  countatpcoductlve.     tznttUmt  with  liuppco^lata  liability  atxaeturaa 
can  b*Bt  ba  dtale  vltb  on  a  caaa-ty-caaa  baala  tluougfa  tin  asaainatton 

Saetlon  203  —  rlaalbllity  In  Baal  Kauta  Landing 

Sactlon  203  would  aaaRd  tha  radaial  Raaarm  Act  to  pcovlda 
natlooal  banka  olth  aora  flaslbillty  In  raal  aatata  landing.    Cartaln 
llaltationa  such  aa  ■ailma  loan  to  valua  latloa  and  m»ximm  dabt  cattraMent 
proviatona  would  ba  alialnatad.     Inataad,  ttaa  Cc^trollar  at  tJM  Curfancy 
would  ba  Buthoittad  to  It^o"  taiaa,  coadltlona  oi  llBltaelona  oo  laal 
aatata  landing  by  tola  or  ragulatlon. 

Itta  Board  aapfocta  tba  prorlaiona  ot  aactioo  303  pcovtding 
national  banka  with  graatac  tlasibtlltr  in  caal  aatata  landing.     In 
tba  caaaa  in  which  aoaa  oonatralnta  atill  aa«a  naoaaaaiy,  Cba  taraa 
ind  oonditlona  would  ba  apacifiad  by  ragolatlon  and  aonltocad  ttaroogh 
tha  axaalnation  pcooaaa. 

■action  2QS  --  Bankara'  Banfca 

Saction  30S  would  antborita  tha  Coaptrollai  of  tha  Cwianay 
bo  laaua  national  bank  chactaca  to  bankaia'  banka.     It  alao  would  paiaib 
national  banka  to  Inveat  up  to  10  gn  cant  at  capital  in  a  benkaca' 
bank,  bat  a  national  bank  could  not  obtain  aoca  than  S  pal  oant  tf  any 
daaa  of  voting  atock  of  tha  bankara'  bank.     Bankara'  banka  would  haw* 
to  ba  ownad  aBcluatvaly  by  dapoaltocy  inatftutiona.     Hia  Board  aapforta 
tba  fcortalona  of  Sactlon  205  and  alao  ballavaa  that  auch  inatitobiona 
abould  ba  glvan  acoaaa   to  tha  dlaooiMit  window  In  ordar   to  anobla  a^tfiar 
banka  to  aalntain  a  raaaonabla  laount  oa  dapoait  with  bankara'  banka. 
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Section  JOS  —  »»nli»f'  ftceepfncea 

Deacrlptlon  of  Prorlilon  —  Sactlon  209  would  Mend  the  Federal  Reaerva 

ftcC  to  Incceue  the  eggiefata  liHltatlon  on  th*  aaount  ot  allglble  bankeca* 

■ccaptancaa  that  aay  ba  laauad  by  a  aaBbar  bank  trot  50  pec  oaot  to 

}00  pai  cant  (rf  capital  and  auiplue.  and  to  300  par  cant  with  tha  paEBlaalon 

of  th*  Board.     Ihe  propoaal  would  alao  exclude  fully  Mcwad  acoaptancaa 

and  thoaa  allgtbla  acoaptanoaa  pactlclpatad  out  to  other  banka  (rot 

tbaaa  pacoantage  Italtationa. 

Board  Preooaal  —  Hia  Board  auppocta  a  ravlalon  ot  tlw  llaltattona  on 
eligible  accaptanca  llBita.  but  believe  that  an  increaae  In  aggregate 
lli^tatlona  of  tha  aiM  pccpoaed  In  Section  209  would  be  too  lerg*. 
A  Bora  aodeat  adjuataant  would  be  apptoprtata  In  oidei  to  avoid  an  exoasaiva 
azpanalon  of  credit  on  a  teaeive  free  baala,  and.  aceoidlnglyi  It  ia 
propoaed  that  an  eligible  accaptanoa  llatt  (rf  ISO  par  oant  ot  capital 
and  Buiplua.  Increaalng  to  200  par  cant  with  th*  paraleaion  of  tb*  Board 
b*  adopted.     Horaovar,  for  the  aaM  reaaona,   in  applying  thla  llalutioa. 
no  diatincCion  should  be  Bade  between  aecured  and  unsecured  acceptance*. 

■lual  Applicability  ~  to  aaaure  that  all  inatltutlora  are  subject  to 
the  ••■*  rules,  w*  alao  raooaaend  that  the  siBe  linltattona  apply  to 
noiBeaber  banka  and  to  D.S.  bianetiea  and  agencies  of   foreign  banka. 

Par tici cation  —  rinally,  with  raspact  to  tha  issue  of  whatbar  participation* 
of  bankaia*  acc*pt*noes  are  ooiaited  towarda  the  aggregate  llalta,  the 
Board  balUvaa  that  tbla  laaue  la  beat  handled  throu^  the  developwnt 
of  BuparTlaoiy  pollci**  by  th*  bank  regulatory  agencl**  and  that  thei* 
i*  no  need  for  leglalatlon  on  tha  Batter. 
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Saction  210,    ttaa  Banking  ftffllUtas  Act,  irauld  aiHna  Baction  33A 
ol  tiM  Padaial  ReacrVB  Act  to  alapllfy  and  tsduca  taqulatocy  btudena. 
Tb*  Paderal  Raaarva  aupiDcta  Uia  Fcopoaad  raTlatona  utatdi  ai*  basad 
upDD  •  propoaal  aubalttad  to  Congraaa  by  ttw  Boacd.     ilia  tavlalona  will 
tncraaaa  tba  ovarall  eCfaccltvnesa  of  Baction  33A  by  cloalng  aiaa  poCantlally 
dangacoua  loci^iolaa,  iililla  fiaalng  banka  wltbln  a  bank  holding  coapany 
syataa  troa  uimacaaaary  raatilctlona.    Ha  baliava  that  aiBllar  caatclotlona 
ahouU  apply  to  tranaactlona  batitaan  thrift  Inatltutlona  and  thalr  «fflllat*B. 

In  addition,  aa  vould  auggtat  tha  following  tachnlcal  aaandaant* 
ba  Bad*  to  aactlon  210  (axcept  aa  othaiwiac  Indicated,  all  aaction  nirabaia 
lafar  to  Baction  21A  aa  lavlaad  by  tba  Banking  Atflllatea  Act  —  languaga 
to  ba  addad  la  undailinadi  languaga  to  ba  datatad  la  cancalad) t 

(1)     to  oonttnua  tha  euriant  application  of  Sactlon  Z3A  to 
all  HBbac  banka,  aactlon  (b|  <7|  abould  ba  attickan  in 
toll  and  tha  following  languaga  ahould  ba  aubatltutadi 
*(TI   tba  tana  'bank*   tnoludaa  Stata  bank,  Natiooal  bank, 
banking  aaaoeUtion,  and  tru*t  ceapany.*t 
(3)     to  oontlnua  tha  cwiant  oovarage  of  aactlon  tS(J)  of 

tba  Fadaial  [>apoBlt  Inwiranoa  Act,  atrlka  out  aactlon   |d) 
of  tha  Banking  Affillataa  Acti 
[3)     to  tndlcata  that  tha  prohibition  on  tba  purchaaa  by  a 
■Ihli  bank  and  it  aubatdiailaa  of  low  quality  asaata 
appllaa  only  to  tranaactlona  with  affitlataa.  tha  following 
undarllnad  languaga  ahould  bs  addad  to  laation  (a] |Z| i 
* (2)   a  Biabar  bank  and  Ita  aubaldlariaa  >ay  not  purchaaa 
a  low-quality  aaaat  frca  an  afttllata.*! 
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tavlalon  ahould  ba  buI*  to  ■action  lb)(S)(B)t     *  (B)  Dotiritb- 
atanding  any  othac  pcovlalon  at  thla  aubaactlon,  no  eoipany 
■hall  be  daaned  to  oitn  or  coatrol  anochac  oiapany  by 
victoa  of  ita  oitnaralilp  or  oonttol.ot  riiacaa  In  >  tidnciaiy 
capacity,  aacapt  u  pcovidad  In  paragipah    (l)-W'(C)    .    .    .'t 
to  clailfy  tha  application  of   aectlon   (d)  (3)    It  abould 
be  reviaed  to  laad  aa  followai     *  C3)  a  low-<iuallqr  aaaat 
ahall  not  be  acceptable  aa  collateral  tor  a  loan  er  e»tenaloi> 
of  credit   to,   or   guarantee,   acceptance,  or  letter  of 
eiedtt   laaued  to.  oi   on  behalf  of.   affiliate  of  any  other 


Section  ill  —  Eiigaption  frtM  Reaeri/e  BegulcMientg  for  Small   Inacitutlona 
General  Boope  —  Section  211  would  exaapt  fioa  reaarva  requlcisanta 
Inatltutlonl  ¥ith  total  depoalta  of  under  tS  Billion.     The  Pedeial  Reserve 
la  In  favor  of  effocta  to  celteve  biudena  on  vHllai  depoaitocy  Inatltutiona 
if  It  can  be  done  HithouC  aignlficantly  affecting  the  ayat«>*a  ablltty 
to  conduct  Bonatacy  policy.    Conaaquently  tbe  Board  aupsDita  thla  aectioni 
bovevec.   It  notaa  that  there  era  othac  alteinativaa  that  acblei*  thla 
objective  that  the  Congieaa  Bay  want  to  oonaldac. 

Effect  of  M  Million  a—ptton  —  If  Inatitutlona  haloe  15,000,000  aie 
eaanpted  fca«  teaerve  raqulreaenta — but  ace  aubject  to  full  laaaive 
loqulreMnta  on  all  leaecvabla  depoatta  once  that  thieabold  la  eBoeeded— 
the  Bacginal  receive  requlcMnt  on  tha  depoatta  that  take  an  Inatltutioo 
above  tbe  cutoff  is  very  hi^.     Bzaapting  Inatltutiona  below  a  flaed 
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(4]     to  oorr*ot  an  •Econaoua  croaB-rstaiano*,  th*  following 
ravlalon  should  ba  Bad*  to  Motion   (b)  (5)  (B)  i 
•landing  any  othar  provlaion  of   thla  aubaaction,  no  ooapany 
■ball  be  daaaad  to  tnm  at  oonttol  anotbai  cxapany  by 
vtrtua  of   ita  oimaiAlp  oi  oontiol  of  aharaa  In  «  fiduciary 
capaeicyi  ascapt  aa  providad  in  paiagipah  (Sl-W-K)    .    .   .' i 

(S)     to  daitfy  tha  application  ot  wction  (d]  <31    it  abould 
b*  raviaad  to  laad  aa  folloaai     ■ (3)   a  low-quality  aaaat 
ahall  not  ba  acoaptabl*  a>  oallataial  for  a  loan  or  agtanalon 
of  credit  to.  or  quatantee.  accgptanc*.  ot  lattat  eg 
credit  iaaued  to.  or  on  behalf  ot.  afttliate  ol  any  other 
affiliate  of   the  menber   bank.'. 

Bactlon  111  —  BKeaytlon  frnn  Heserve  BequlrmentB  for  Saall  Inatttuttona 
fliiaral  Boopa  —  Sactlon  311  aould  ciaBpt  frca  raaarm  raqutriBaDta 
Inatitutlona  with  total  dapoalta  of  under  tS  Billion.     Itta  redaral  Haaarva 
la  In  favor  of  affoita  to  [alien  burdana  on  aaallar  depository  Inatitutlona 
if  it  can  ba  dona  trltbout  algnlf  Icantiy  atfacting  ttte  ayat^'a  ability 
to  conduct  Bonatary  policy.    Conaaquantly  the  Board  aupporta  tbla  aactlont 
iKHtavar,  it  notaa  tbat  there  are  other  altarnativea  that  aehlave  thla 
ebjactlva  that  tba  Congraaa  Bay  want  to  oonaldsE. 

Bffect  ot  $5  Wlltlon  Bxenptlon  --  If  inatitutlona  below  tS, 000, 000  aca 
■■afted  frea  reaar**  r«qulr«a«nts~but  ara  aubjact  to  full  ceaerva 
[•qulresents  on  all  laaarnabla  depoaita  Once  tbat  thrasbold   la  axcaeded — 
tba  Marginal  rsaarva  raquliaaant  on  the  dapoalts  that  take  an 
■howa  tlM  cutoff  1*  vary  blgh.     Bnaapting  inatitutlona  below  a  (Imd 


oyGoot^Ic 


all*  tram  ia««rv*  raquicaBcnta  oouM  alao  b*  conaldued  ■o— what  liM^iltabla 
•Ino*  th*  lancve  buidan  on  all  depository  liutltutlona  muld  no  loogac 
be  proportional. 

■Jga  anil  ftgr— —nt  Corporatlona,  and  U.S.   Br«nch«a  and  Kqanclw  of  Ibralyi 
Banlia  —  In  any  avant,   thaaa  banking  organiutiona  ahould  not  ba  aiaiqitad 
titm  raaacra  caquiraBanta  baaad  upon  thaic  dapoatta  bacauaa  ot  tfaalc 
ability  to  angag*  In  tranaactlona  of  alaaaUe  iBMinCB  on  rapoctlng  dataa 
wltb  thaU  pacant  banking  organisations  oi  othar  afflllataa  Id  ordar 
to  avoid  laaarva  ra^ilctaanta. 

Altarnatlva  teproach  —  An  altaroatlv*  ^proach,  having  th«  aCfaot  of 
axaaptlng  aaall  Inatltutlona  ftoa  teaacve  raqutcaBanta  but  avoiding 
Boaa  o(  ttia  abova  problaiu.  muld  ba  to  provtda  a  rasacva-Ciaa  trancha 
oC  t3  Blllioa  in  rasarvabla- dapoalta  tor  all  dapoaltory  ioatltutloo*. 
(Iba  avarage  Institution  with  12  Billion  of  lasarvabla  dspoalta  baa 
about  tS  Billion  of  total  depoalta.)     Thia  altarnatlva  muld  •ffaottvaly 
•■aBpt  aaall  Inatltationa  froB  [aaarv*  [aqulraaanta,  avoid  tha  pcoblaa 
ot  hlqh  Barglnal  laaarva  caqutraaanta  oi  dapoaita  Uaaadlataly  abova 
tha  CDtotf  point,  and  tiaat  all  dapoaltory  Inatltutlona  In  a  atallar 
tasblon.     Itils  vpioach  would  oost  soaswbat  Bora.  hoaavaii  In  taraa 
at  lost  ravanua  to  tha  Traaaury.       A  raaatva-traa  trancha  abova  fl  Blllloa 
oould  result  In  aonatary  oantcol  problsaa. 

Data  tor  PataralnlnB  fca^>tlon  —  If  tta  Congress  should  alact  to  eaaapt 
all  Institutions  balow  tS  allllon  fioB  rasarva  raqulraMnta,  the  Federal 
Rassrve  would  auggaat  that  rathai  than  datatalnlng  exsBptlon  by  dapoaita 
on  a  fixed  date,  suA  aa  the  and  of  an  Inatltution'a  tlacal  year,  an 
inatitutloD  be  aaeapt  unless  dsposlts  excaad  tha  cutoff  for  two  sucoasslve 
calendar  waitera.     Thla  would  allalnata  tbe  possibility  of  an  Institution 
losing  Its  exeaptlon  because  of  a  tavotary  dapoalt  1 
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aaCtlOM  221-323  —  H»  *^nai»nf 

Bactlona  121-223  oontaln  «a*nA*nta  to  tiM  Plnandal  loatltutlotw 
l*9ulatocy  and  IntuHt  Itata  Contiol  Act  at  1978  (*riM*)  alaad  at  laaaanlng 
unnaotaaaiy  raatcletiona  and  burdanaoaa  Eapocttng  caqulctaanta.     !&•■• 
aaanAMnta  would  daiiCjr  axlating  Ian  and  aaaa  aoM  ot  Um  raatiictiona 
and  rapottlng  bucdana  wtth  caapact  to  loana  to  asBcuttva  offloara,  dlractota 
and  principal  abaiaholdara.     Iba  aaanteanta  mca  lacoanwndad  to  tba 
Congraaa  by  tba  Financial  InatiCutiona  BaaBinatton  Council  and  tra  balleva 
that  thay  aia  a  good  tirat  atap  in  rafoising  PIM,     iba  Emlnatlon 
Cornell  la  In  tb*  prooaaa  of  piaparing  additional  onenilHntB  to  raduca 
tba  caqutatory  buidan  particularly  on  aaall  Inatitutiona  and  tbay  Hill 
ba  foiifardad  to  Congiaaa  aaparataly. 
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TITU   III  —  S^UBHIBB   ICtKItaB 

Sactlon  301  --  Itgilclpal  Mg»nii>  Bond« 

Sactlon  301  ot  9.  1710  muld  paralt  banks  to  aidacnita  «nd 
daal  In  Boat  BunlclpBl  [(vanin  bonds.     Tb«  Eadacal  ■■«■•[«•  baa  long 
■uppDiCwl  the  antnr  ol  bank*  Into  thla  activity  aa  a  logical  axtanalon 
of  ttwic  curiMlt  ability  to  particlpst*  in  tha  aarkat  tor  Bunldpal 
ganacal  obllgaclona.  particulaily  sine*  cavanu*  bonds  hav*  acooiMtad 
for  an  Inciaaaing  portion  of  all  aunictpal  Mcuritiaa.     Banks  aidantritlng 
of  aunldpal  ravanua  bonda -would  anbanoa  coapatltlon  in  th*  ravanua 
bond  aarkati  and  abould  taduiM  ooata  to  tax  aaaapt  borrowara.    Moraover. 
th*  l«gialation  contains  daslrabla  provisions  to  psotsct  sgsinat  oontltcta 
of   intarcat  or  unsound  banking  psactina.      Tba  Board  would  Ilka  to  hava 
aubatantlalllr  all  of  tbaaa  pcovlaiona  apply  not  only  to  th*  new  authority 
on  Bunlclpal  ravanua  bonda  but  also  to  agisting  authority  to  dsal  In 
■micipsl  gsnaral  obligation  bond*. 

Baetlon  302  —  HuOiorltv  to  Off*r  Mutual  fimda 

Dlstlnetlon  Mtwaan  Monav  funds  and  Othar  Mutual  funds  ~  Saotlon  302 

Of  Tltl*  III  authoclias  daposltory  Institutions  or  thalr  a(flliat«s 

to  sponsor  o[  oparate  autual  funda  raglstared  undar  tba  Invastasnt  Co^sny 

Act  of  1940,  and  to  imdarwrlta  and  dlstrlbut*  thalr  sbaras.     Iba  bill 

would  paralt  dapoaicory  Institutions  to  oCfar  sharas  of  both  traditional 

autual  funds  invasting  In  stocka  and  bonds  and  Bonay  aarkat  autual  funds. 

Ibis  pioposal  ralaca  aany  laauas  ot  vital  oonearn  to  tba  Padacal 
Baaerva.     Bank  and  thrift  sslas  ^  autual  finds  oould  affaot  tba  conduct 
of  Bonatary  policy,  public  confidanca  In  tba  tlnancial  systsa,  tba  aat«ty 
and  soun&wsa  of  our  dapoaitory  Institutions,  tba  pcotaction  ot  aavara' 
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dollu*.  and  th*  dlitributlon  of  citdlc  throuf^Mut'  ttn  •OMHIV'     X  maiMI 
of  thaaa  laain*  ara  aaaoctatad  aoat  dliactly  oltb  tba  offarlng  of  Bonaf 
Mikat  tunda,  and  aa  a  ODnaaquanci*  thaaa  will  ba  dlacuawd  wpaiatatr 
fi^  Um  ■«•  traditional  atocfc  and  bond  (unda. 


mar  fwa  —  Ikinay  ■arkat  fundi  laaiabla  dapoalta  in  aavccal  i^oitant 
ways,  and  arc  ganaially  aupailor  In  ylald  and  liquidity  to  dapoaita 
oftaiad  by  banka  and  ttaiffta.    TbaM  chac  acted  sties  hava  raMilt*d  to 
tba  fCianaatnal  growth  of  aonay  Canda  in  laeent  yaara,  lar9aly  at  tha 
•■panaa  of  dapoaita.  but  tbay  alao  aaan  that  tha  Incraaaa  In  aonay  fond 
aaaata  baa  acaa  vary  apadal  lapllcatlons  tor  dapoaltory  inatltotlona, 
onr  financial  ayatsB.  and  ttta  conduct  of  BOnatary  policy. 

It  Mould  not  ba  too  bcoad  of  .a  qanaialliatlon  to  aay  that 
■onay  aarkat  fiaidi  ara  In  lBC9*  part  an  outgrowth  of  tha  raatrietloiM 
of  Ragulation  Q.     Aa  Intaraat  rataa  loaa  and  Sagulatlon  Q  bacw*  aota 
of  a  conatialnt  on  tha  attractiveness  of  Inaiuad  dqoalta,  alutual  fiatda 
«)9and*d  aa  a  nonragnlatad  altarnatlv*  that  »aa  abla  to  odfar  euatcaara 
•  BBTkat  ratiun  on  a  highly  llqaid  tnatnaant  with  a  high  dagraa  eS 
financial  aacurlty.     Ihia  inatiiaant  haa  baan  the  opening  wadgs  for 
■  varied  of  nondspoaltocy  instltutiona  to  ontar  tha  ■aikat  foi  what 
would  otharwiaa  ba  dapoait  fmdi. 

lapaet  of  Daragulatlon  —  Baeanaa  Kagulation  Q  was  tha  principal  oauaa 
for  this  dsvalopaant,  tha  daia9ulatlon  of  intaraat  rata  calllnga  ahoaU 
have  an  oppoalta  affact  oC  fiaalng  banka  to  ooapata  ■oca  offaetlTWly 
with  noadapoaltocy  inatitutiona.     n»  Congraaa.  In  tha  Monetary  Control 
hat  of  1980,  haa  bagun  tha  pcooaaa  of  deregulating  dapoait  rata  oeillnga 
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•nd.    In  catabl Idling  thla  pcocaa*,  haa  oarafully  aalghad  the  cospatlng 

public  policy  conaldarationa.     In  tfaia  ptooaaa  the  Congieaa  baa  cakaa 

Into  aceount  tha  ooHpatltlv*  na«<la  of  financial  InatltutiotM,  in  pactlcularr 

tha  situation  of  tha  tbrlEta,  idilla  at  th«  mb«  tla*  MUblttbtng  •• 

tba  ultlMta  objactim,  tba  ftotlaiea  to  oonanaara  of  a  Backet  rata 

of  latucn  on  inauiod  dapoatta.  to  ba  aetiiavad  aa  aoon  as  foaaibla. 

Ptoblaaa  of  Wonfy  FunJa  —  The  pcooaaa  of  dacagulatlon  haa  not  b*«n 
aaootb  OI  aaay,  but  It  la  bound  to  be  thia  mr  nban  ahacply  conflicting 
intaiaata  ara  at  ataka.     In  thia  oontaxt,  alloHing  banka  to  otfac  Bonay 
■arPnt  autual  fnnda  oould  aeveialy  inpalc  tba  daragulation  pcooaaa  iihldi 
Congcaaa  craatad  laat  yaar  by  giaatly  acoalaiating  tb*  diiatalan  Of 
dapoaita  to  aonay  aaikat  (unda.     Hocaovac,  tba  offaiing  of  Bonay  Backat 
fund*  by  dapoaltocy  Inatitutlonl  would  laault  in  a  Bajor  attain  on  tha 
pcaaant  dapoalt  atcuctuia,  and  would  have  a  aharp  advacaa  affect  on 
•alninqSi  particularly  at  thrift  Inatitutlona. 

Alt«tnati»»  Solutlona  —  Dapoaltocy  Inatitutlona  naad  to  be  able  to 
otfu  to  all  Of  thalc  custeaara  aatvioea  that  aca  capable  of  coapeting 
■Kua  affectively  againat  the  eivanOad  aacvloaa  of  their  aaeuritiaB  lAduatiy 
OOBpatitOCa.     To  that  end.   pcopoaala  ace  now  before  the  Decegulation 
Cnalttaa  allowing  dapoaitccy  inatitutlona  to  offer  (hocfc-tecB  InatriMaata 
with  oalltnga  tied  to  Backet  ratea  oc  without  Intareat  cata  oailtnga, 
pacbapa  aubjact  to  aubatantlal  alnlaa  dapoaita  and  Bini>a  Batutitlas. 
In  coMldeclng  thia  laoua,  the  DIOC  will  be  weiring  the  affect  aoch 
an  action  Bay  base  upon  tha  viability  of  vacioua  dapoaltocy  inatitutlona 
and  the  banatita  to  tbe  public.    Novaaant  Id  thia  dicaction  would  pMvtda 
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mn  aftactlva  oDapatitiva  ananar  to  the  cAallangaa  of  Um  urkatplace 
for  dapoaltocy  Inatitutlona  wittiouc  naatlng  naw,  potentially  diBagtng 
Btialna  on  Un  financial  ayataa. 

Othaf  Wonav  Fund  taauaa  —  In  addition,  to  tha  potantial  laipact  on  Inatitu- 
tlooai  tbara  u*  ottwc  aailoua  pcebltma  wlUi  tha  Bonay  aackat  (undi 
appcoach.     Tha  axpanalon  of  Bonay  funda  la  likely  to  ooapllcata  tha 
taaka  of  focanlatloq  and  l^lvMnting  Kinatacr  policy.     By  paraittlng 
tha  public  to  eoonoBlaa  on  boldlnga  of  traditional  tranaactlan  acoount 
balancaa  owrantly  Inclodad  in  tba  naccOK  daf  Inltlon  of  tha  aonay  atook, 
Nl-Bi  Bonay  fioidi  taiaa  aarioua  ^lastlona  about  the  telatlonablp  of 
taigatad  gtoath  lataa  ef  thia  aggtaQate  to  Inflation  and  econoalc  activity. 
NDia  9*n*ially(  Bonay  funda  have  contiibuted  to  the  pcogteaatva  blurring 
of  tba  dlatlnctlon  batwaen  tranaactlon  and  nontranaaction  acoount*  that 
ha*  Bade  axpanalon  of  Nl-B  ao  difficult  to  interpret.     The  ooBbinatlon 
o£  tzanaaction  and  Bonay  fund  Sb-cowita  that  vlll  be  anoomagad  by  thia 
l«giBlatlon  vlll  greatly  ag^ante  Uiia  fEOblaa,  eaEaclally  irtMn  «caaa 
tmtOm  In  a  ■□■  oi  othac  Ml-B  aecoiait  aia  autaaatically  invaatad  in  BMiay 
fmdai   In  thia  event,  any  given  Bonay  atook  could  ba  eonalatant  with 
widely  varying  lerala  ot  (pending  and  the  baelc  pc^iaee  of  Federal 
■aaacve  BDnatary  aggregate  targeting  tfould  ba  open  to  queetion. 

Ihe  Federal  laaeiva  could  redefine  narcoe  Boney  to  Include 
■ooey  fund  aharaa.     But  it  ie  not  known  what  proportion  of  theae  holdlnge 
are  pcoparly  olaaalfled  aa  tranaactlon  balance*.     Noteover,  an  ei^anded 
narroe  aoney  etock  could  be  difficult  to  oontrol  uafng  bank  reaecvea 
given  tbe  nonreaecvablllty  of  aoney  fund  ebaree  end  the  relatively  low 
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or  nODcilatent  r*a«c««  laquliiBants  on  tb*  aaaata  tbay  puiAaa*,  and 
att^ipts  to  control  aoncy  fund  growtb  thcov^  th*  application  of  tlia 
traditional  tools  of  Bonctaty  policy  could  pcov*  difficult.     In  laeosnitloB 
of  ttM  potential  pcoblaaa  In  thla  r«9S[d,  last  apcing  Un  Padacal  R*a«r*« 
prcpxad  that  tha  Honctaty  Control  Act  ba  axtandad  to  patait  Uta  Padaral 
■aaarvB  to  i^ioaa  raaam  [aquii^wnta  on  tha  ahaiaa  of  aonay  aarkat 
funds  that  could  b*   uaad  ma  transaction  balancasi   v«  continua  to  baliava 
that  this  step  is  neoassacy.     And,  it  aay  be  nacassary  to  taks  aOditionsl 
staps — such  as  anfotead  alnlauB  notice  (•gulieaanta  on  nonraaacvabla 
deposit  and  Bonay  fund  aharns — to  aatabltA  a  distinct  transaction* 
aggte^ata  that  would  ba  pcadictably  lalated  to  tha  publlc'a  daairss 

of  CD's  —  A  BajoE  [sason  for   financial  institutions  mntlni) 


to  bs  able  to  offer  aoney  aatket  funds  is  tha  ability  to  use  finds 
ailaing  f«a  abaca  sales  to  buy  thetc  cwn  oaitlticatea  of  deposits. 
Plows  of  finds  to  sonsy  funds  distoct  the  distribution  of  oiedit  to 
the  financial  syatca,  at  least  initially,  by  concen toting  isaouros* 
in  the  Hholasals  sonay  sarlcsts,  whara  they  aie  aost  readily  accaaaad 
by  large  bank*  and  oorporata  borcomis.     Sasll-  oc  ■sditB-siaed  banlM 
thus  have  a  spscial  Intelsat  in  ovscooalng  this  pcoblaa  by  sponaocing 
■oney  funds  that  putchaaa  their  otm  CDa.     BoMaver,  such  an  Investaeat 
strategy  create*  serious  aoiicent  cat  ions  of  risk  In  tha  fintd  and  potsnblal 
oonfllct*  of  IntsEsat  foe  bank  offloers  ado  ars  slso  advising  the  aonar 
fund.     In  addition,  the  CDs  of  «>all-ar  Bedius-siied  banks  genMslly 
are  not  readily  aarkatable  and  difficulties  could  ariee  1(  large-aoala 
rsflssptions  «ie  requested. 
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MatatrfBC,  tbia  apptoadri  la  inooiwlsMnt  tiith  tlm  taste  diveiaiftcatlon 
cbjoctlvM  of  tb*  Invaataant  Conpany  Act  and  can  only  b*  acaaplldiad 
tbrougta  ■  Haivai  gcantad  by  tha  OX.     It  la  caaaonable  to  antlclpata 
that  auch  valvata  would  bsoDaa  tiM  aubjact  ot  Ittlgatlon  and  tbac*  oould 
b*  ■  long  dal^  la  tba  taplaaantatlon  oC  tb*  autbociQr  eontalnad  tn 
thla  bill. 

luior  Blafca  of  Monav  funfla  ~  For  all  of  thaaa  isMona  tha  Board  ballavaa 
that  tba  aonay  Imd  piopoaal  poaaa  aajoi  rlaka  for  the  ahoit-taia  atabillty 
of  Majot  ooBEonenta  of  tha  financial  Industry  and  rataaa  Bajor  quaatlona 
about  tha  futuia  ability  to  oonduct  Bonatary  policy.     If  tha  Congrass 
ballana  that  avanta  laquira  that  dcpDaltOCy  Inatltutlona  b*  |»ralttad 
to  ooapate  aora  affectively  for  tbe  liquid  aaaats  of  tba  public,  tha 
aoard  ballevaa  tbat  tba  Congteaa  abould  direct  tba  DIDC  to  accalarata 
tha  eliainatlon  of  deposit  rata  oalllngs  and  paiait  Interast  to  ba  paid 
on  all  tranaactlona  acoounta.   Including  daaand  daposlts.     Such  an  approach 
would  BlnlBlia  difficulties  for  BOnetary  pollcyr  auatain  the  flOK  of 
fonda  to  dapositocy  inatltutlona  to  land  and  Invaat  and  would  also  aaaura 
that  aore  of  tba  public's  liquid  aaaat  holdinga  at*  in  inaurad  fora. 
Bona war,  tba  Board  la  not  racoaaandln}  a  aajoc  acoelatatlon  at  tbia 
tiaa  bwoausa  of  tba  fact  tbat  aliBtnation  of  rata  oeillngs  Hould  thraaten 
ths  continued  viability  of  aany  thrlfta. 

8T0CT  MC  B01  WWca     —  Muiy  of   tba  conoarna  aaeoclatad  tilth  Bcnay 
■■rkat  funda  do  not  arise,  or  ara  consldacably  leaa  Intanaa  with  raspaet 
Co  bank  and  thtitt  aponaocshlp  and  aalei  of  atock  and  bond  funda.    Bacauas 
at  tha  otwioua  dlfferanoaa  batman  tha  loogaftara  aaeucitioa  lucb  funda 
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■ay  bold  and  dtposits.  grcMth  of  these  funds  la  unliPiely  to  ba  at  the 
•xpanaa  of  deposlca  and  ticnca  to  affact  Bonetacy  policy  oi  Che  eaintnga 
of  depository  inacitutlons.     Judicial   Intatpretatlona  of  the  Gl^aa-Staagall 
Act  have  stood  in  the  nay  of  offarinqa  of  atoclc  and  txind  funds  by  banks. 
The  cointa  and  Imestaent  ooapany  ooapatitoca  of  banlca  have  bean  ^raatly 
oODoacned  about  the  effect  of  ocBBloglad  agency  accounts  on  conoantiat ion 
of  leaourcea.  on  conflicts  of  inteceat,  and  on  the  safety  and  sounAtaas 
of  banks. 

Ptobleiss  of  Stoelc  and  Bond  Funds  —  ibese  cons  idee  at  Ions  have  been  axplainad 
in  detail  in  the  content  ot   the  praaent  haailngs.     Ibe  Board  ta,  of 
couraer  concerned  about  potential  pcofalMia  auch  as  oonfllcta  between 
asrvlng  the  Interaata  of  the  bank  and  thoae  ot  the  shace 
bSBk-Voi»o'*d  Hutual  fund.     For  awmple.  It  hi 
attests  Bight  be  aade  to  use  a  bank  to  bolater  the  perf 
■utual  fund  by  purchaslnq  poor  quality  saeucitlas  fro  1 
unsound  loans  to  troubled  flraa  ataosa  shaiaa  mra  held  by  the  witual 
fund,  and  that  the  soundnasa  ot  a  bank  could  ba  iB|>alied  if  its  Butual 
fund  were  pecforaing  poorly  and  bank  managaBent  was  oonoerned  that  the 
reputation  of  the  bank  Bight  be  coBprealaed  In  the  pcocaaa.     Mocaover, 
the  aigiaent  is  Bade  that  It  Bay  be  difficult  to  aaperate  in  the  public's 
Bind  the  fortunes  of  the  related  Butual  fund  ftoa  thoaa  of  tha  bank 
or  thrift  Itaalff  especially  if  bank  aponsorsfalp  and  aalea  tanded  to 
spcaad  Butual  find  ownaiahlp  to  less  acfiiiBtlcated  inveetore.     Such 
olcciBatances,  It  is  suggested,  could  also  Isad  to  intensive  efforts 
by  banks  ot  thrifts  to  step  up  aalea  of  Butual  find  aharea  if  declining 
values  Here  leading  to  radaaptlana.     The  pressure  for  auch  efforts  oould 
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li  th«  dattviiy'Qf  lound  and  twactlal 


Truit  Fund  H^inl»tr«tli>n  —  On  Cba  otlwr  hand,  banks  In  thair  Ci 
functions  liav«  baen  tb*  largaat  tnacltutlonal  boldara  of  cc^nn  i 
and  otbar  aacurltlaa.     Truat  aaaata  aa  to  Hhlch  banka  bava  Inveai 
dlacratlon  ^Kmnt  to  (571  billion  In  19B0.     Ow  ovarall  aspariani 
oo  Indication  that  tha  potantlal  pcoblMia  daaaibid  abova 
and  pcovldaa  a  aubatantial  basla  foe  concLodlng  tbat  aacuc: 
by  banks  In  a  Ciduclacr  capacity  aca  oonalatant  with  aafatj 
■Ith  fait  ooapatltion.  and  with  a  haaltby  cllaat*  for  Invaatoca. 

Baqulatotv  Fiitwock  —  MoieoTac,  tiM  pcortatttM  of  tba  bill  Hould  prorlda 
fuEtbar  tools  to  aaaiiia  that  tbaaa  objactlvas  ata  not  ooapcoalaad. 
:jiawroui  axlatlng  lava  and  lagulatlona  daslgnad  to  pcotact  tba  Inraating 
public  vould  apply  to  this  activity  undar  tba  bill,  and  nould  guard 
agalnat  difflcultlca  aapaelally  tboaa  Involving  conflicts  of  Inteiaat. 
BatabliAaant  of  autual  fundi  would  ba  subjact  to  tba  pcovlalona  of 
tba  Invastaant  Coapiny  Act,  uhl^  woog  otbac  things,  graatly  laatrlct 
ciansactlona  batman  mtual  fundi  and  atf  lltatad  antltlaa.     Id  addition, 
aaotlon  2 M  of  tba  Fadscal  Kaserva  Act,  as  «Mndad  by  tha  bill,  and 
otbar  tadaral  banking  Eagulstlons  govsin  transactions  batiisan  Insucad 
banks  and  calstad  antltlaa.      Finally,   tha  bill  nould  provlda  authority 
to  sat  standarda  and  ^lalif ications  for  dapoaltory  institutiona  bcokat- 
daalara  In  >utual  funda. 

Mtainatlva  Praposal  —  In  vlan  of  thaaa  pcotactlona  and  tha  gansrally 
favotabla  axparlanoa  of  banka  with  n— linjlil  agtnoy  truat  aooaanta. 
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■«  ■••  teiwf  ita  to  tb*  bank!  fica  btlng  abl*  to  (M«  thalr 
•■P*[tiM  >ora  Intanalvaly,  and  to  tiM  public  tioa  luvlng  ■ 
•owe**  of  iimat»nt  — rijiaint  mivIom.    Na  balla**  ttiat  mmf  ol 
cbM*  banafita  ow  ba  laaltaad,  ud  potantUl  aiftloultle*  ■Inlalwd, 
If  banka  vara  alloma  to  offar  ea— Inglad  aganoy  aooounta  thioo^  m« 
ot  thalr  truit  dapaitaanta  a*  iDTaanaat  adrlaoia,  but  aubjact  to  tlqht 
laatiictlona  on  aftvaitlalnt  foe  bualnaaa  iiltb  tha  public  at  lar^a. 
Ibl*  iMuU  anable  banka  to  aaivioa  enatoaia  i*a  cafiaat  Invaataaat 
•aalataaoe,  bat  ttnma  aoooonta  at*  not  auff ictantly  larg*  to  wariaat 
aapac«t*>  InUvlAwl  bandUng  oa  an  agaDcy  baala.     Banks  aould  ba  (Bi^la 
to  aall  tbaaa  aairloaa  to  a  aoob  vldai  audlonoa  and  muld  avoid  atioag 
puUle  Mantlfloatlon  of  tha  fond  idtli  tba  futmaa  «  tfaa  baidi. 

— "W*TT*  OM«ctl»»  ~  Ala  aaw  autborltr  toe  ooaalailad  agaDor  aoDooata 
abould  ba  oonaldatod  a  taatlng  ffound  foe  tba  Idaa  of  dapoaitarr  InatltntltiM 
ottaclag  Butoal  fonda.    Coograaa  eould  than  avalnata  thla  aqarlano* 
vlCh  tba  «B— Inglad  agiacy  aooounta  if  it  wi^iad  to  raoHMldar  artandlBg 
tba  autboil^  to  aneoapaaa  all  Uadlttonal  wtual  fwda.     IB  balp  dsMlov 
thla  alpailanoa  tra  baliava  tha  Fadaral  aaaarva  abould  ba   i ■!   ii ii  1 1  mdor 
tha  lagialatloo  to  aat  ttia  lulaa  govaralng  tha  opacatlon  of  i>— limlafl 
aganey  aooouDta,  oith  antocoaant  laft  to  tha  pclaary  cagolatoca.    Stla 
ra^ilatocy  atructura  «auU  alao  aonsa  that  paiallal  ragolatloo  voold 
piovail  foe  dlCfaiant  typaa  el  financial  loatltutloM. 
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»«etloM  401-404  —  TIm  "CrBdlt  Pw«<nil«tlon  miJ  ftvallablllty  *ct  of 

IWl- 

C«n«r«l  Seopa  —  Tha  usocy  pcavisloiw  tn  Title  IV  btoad*n  the  aoniega 

at  priwqiti—  action!  talien  with  laapact  to  atat*  uaury  lava  In  ttia 

Dapoaltocy  Inatitutiana  Daiafulatlon  and  Monetary  Contcol  ftct  ot  IMO. 

Title  IV  laaoves  atate  uauiy  cellinga  on  bualnaaa,  agilcultucal,  and 

Gonaiawr  loana,  while  penlttlng  atatea  to  eatabllA  ttwli  otra  oalllnga 

by  enacting  ovanlding  legialatlon  within  three  yaata.     Tha  DIDKZA  preaently 

•at*  a  oalllng  ot  5  per  cent  above  tba  Federal  Beiarva  diaoount  rate 

OB  Kh-day  coaaarclal  paper  and  affeeta  only  loana  abora  SI, 000.     Bualnaaa 

and  agiicijltuEal  loana  below  that  apount  aie  aubject  to  atate  uaury 

provlalona.    Conaiaar  loana  ace  aubject  to  a  celling  of  1  par  cent  oiec 

the  dlacount  late.     Dndei  the  pcopoaed  legialatlon.  atate  llalta  would 

be  riaovad  without  lapoaltlon  of  a  fedeial  late  celling  or  laount  teatclctlona 

Id  addition,   the  bill  muld  reooqnlia  the  binding  chaiactec  ot  atate 

override  actloiu  taken  alnce  adaption  of   Om  DIDICA,  but  before  the 

affective  data  of  Title  IV. 

Preference  tot  Btate  Action  —  Hie  Boaid  haa  frequently  noted  the  adierae 
i^act  that  uaury  lawa  can  have  upon  the  availability  ot  credit  in  local 
■arkets.  and  haa  teocataanded  the  acaplete  raaoval  of  aucdi  cellinga — 
lather  ttian  eatabllibwnt  of  different  celling* — a>  the  Boat  appcc^rlate 
•oluttoa.  Die  Board'a  preference,  however,  la  for  oorraetlve  action 
by  the  autea  th«aaelv«a  rather  than  by  federal  preoption.  It  Congreaa 
decidaa  to  act  on  thia  Batter,  the  Board  endoraea  the  pcovlalona  In 
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U*  IV  to  pcovlda  Um  aUtaa  trltb  a  aaana  to  rcMt^llA  ttelt  oalUnga. 
■  Board  also  ballvna  tbat.  If  oallinga  ar*  iwt  ta  ba  Ilftad  anttralr, 
V  caillnga  Aould  not  b*  tlad  to  tha  Fadaial  Baaacva  diaoovnt  rata, 
la  new  tba  oaa*  UBdar  tba  pcovlaioM  oC  DmCk. 

TITLg  V  --  CsmtT  DMIOMS 
Corarad  aa  part  ta  analyata  of  Ragulatoia  Bill. 
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TITLB  VI  —  aaCTIOM  SOI  —  BM«  BOiaiWG  COtrua  UCOTJUCE  JICTIVITIBS 

0«nat>l  Seoot  —  Title  VI  aakaa  BtgolflcBnt  changM   In  Uw  authotltr 
of  bank  holding  coapanla*  to  engage  In  Inauianoe  ■ctlvlttas.     Hie  bill 
■hicply  llmltE   the   Inauiance  Bctivltiea  of   latgei   twnk  holding  coapanlea 
(over   S50  Billion  of   tBaets)   and  bcoodana   the   acop*  of   thea*  functlona 
foe   aBaller   bank  holding  coapaniaa    (undar   fSO  Billion  at   aaaeta) . 

la^ct  on  Ijrqer  BanK  BolJinq  CoMBnlea  —  Larger  bank  holding  coapanlea 
would  be  grand'atheced  with  ceepect  to  eslating  actlvttiaa.     BoMever, 
undar  aection  SO-,  no  large  bank  holding  coapany  that  had  not  received 
Board  approval   before  June  12,    1980   (or   thereafter   If   the  application 
Here  filed  before  April  29,   19B0)    oould  sell  pcoparty  and  casualty   inauian 
to  protect  collateral  on  which  the  bank  holding  coapany  had  extended 
credit   unless  the   loan   in  question  were  Mide   la)    by  a  finance  coapany 
■ubaidiary  and   (b)    for   not  aore   than  (10,000   (125,000  for  aoblle  hoaea) . 
At  preaant,  bank  holding  coapaniea  can  sell  pcoparty  and  casualty  Iniutanc 
to  pcotect  oollateral  without   regard  to  the  aiis  of   the  loan  or   the 
nature  of  the  lending  aubaldlary. 

I^iaet  on  Baall  Bank  Holding  CoBpanlea  —  The   libel  all  ration  for   atuller 
bank  holding  coapaniea  is  significant.     Section  SOI  would  allow  the 
sals  of  an^  type  of   inaurance   (except   for   life   Insurance  and  annuities) 
by  bank  holding  coipanlcs  with  leas  than  $50,000,000  in  total  aasets. 
In  addition,  there  would  be  no  restrlcttona  on  the  insurance  agency 
activities  of  bank  holding  coapaniea  that  (a)  are  located  in  coaaunitiea 
with  populations  of  5,000  or  less  or  tliat  (b)  are  located  in  places 
with  Inadequate   insurance   facilities.      At  present,  only  the   town  of 
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000  exenptlon  axlsta  for  gciwcal   toaucanc*  activltlaa  a 
oC   the  new  encBption  to  soae  extent  Is  redundant. 


Ovecall  Eftec 


iivactai      la)  r 


bank  holding  coapany  entranta  into  Inauranoe  actl 

to  be  able  to  sell  ctedit  accident,  health,  and  t 

credit- lalattd  pcopeity  and  casualty  Insurance  oould  b* 

($10,000)    loans  by  finance  coapany  subsldlarlas,  and  (b)   aaall  bani 

holding  coapaitea    ($50  ■illlon  or   under)  vould  be  fee*  Croa  all  •■] 

inaiuanoa  agency  [(Btrictiona  including  the  restriction  that  tb« 


be  credit  related.  The  bill  do«E 
activities  of  bank  holding  coapani 
now  Halted  to  undcrwiitlnq  credit 


Board  Position  —  As  the  Board  has 
it  bellena  that  the  pccposed  pc^ll 
on  the  public  Interest.  The  Boi 
organlxations  should  be  allowed 
prcperty  and  casualty  insurancw, 
qenarally  outweigh  the  poaaible  adversi 


iffect   th*  scope  of  unt 

e^aidlesa  of   aise,  whl 

accident  and  health 


dlcated  In  pcevious  tastlaonyt 

s  would  han  an  advacsa  la^et 

1  eradit-ralatad  insuianoa.  Including 
t  the  benefits  of  such  aOtiVlQr 

a  affects.     Paiaittlng  bulk  holding 
ocapanlaa  to  provide  this  service  la  pro-ocapatltlve  and  would  proBota 
the  public  welfais.     Sales  of  Insurance  by  banking  organisations  have 
provided  a  useful  and  convenient  lervtc*  to  the  public  In  the  past, 
including  aales  at  locations  that  were  poorly  served  by  others.      Ll*lttn9 
thla  activity  for  banking  organlsatlona  would  adversely  affect  at  laaat 
soa  part  of  the  public,  naaaly  those  borrowers  who  would  prefer  to 
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E  thcli  ctcdit-ralated  iaaalmnum  tiat  tba  lender  and  mder  tb* 
IKiTDaed  Icglalatioa  could  not  do  ao. 

Ifae  bill  can  only  ba  cbaractaciaed  aa  Inoonaiateat.     Ob  ona 
bai^,    it  Bcvaralr  raatiiirtB  Om  insur^na  activitiaa  ot  lu^r  bulk 
bolding  cnfnia*.    tparticnlatly.  pcoparty  and  caaoalty  inauranca  salas] 
vUle,  OB  tb*  otiiar  hand,   it  arbitraiilr  fiaca  ^allac  bank  boldlnq 
o^caniaa  tt>  aapaod  into  tba  aala  of  any  inaaraDoe.     In  addition,  it 
MtabliAas  a  nm  ^Iterton  foe  dtCccBiiiliig  iihat  ara  afifKopiiata  activitlaa 
for  bank  holding  co^aniea  lauelated  to  tbe  aoontalc  and  financial 
cbacactailatica  of  tb«  activitiaa. 

Section  Ml  alao  ainglaa  out  bank  holding  safianlea  wng 
financial  inatltBtiona  and  nonragulated  lewfera  for  apacial  raatrtction 
and.   foe  t~it'T]    iap»ea  no  lialtatioas  on  aavinga  and  loan  aasodatlonB 
and  u«iD9*  and  loan  holding  coa^nlaa.     Aa  a  nbola,  tbe  profoaal  appaata 
to  foatcr  dlatinctiooe  batman  financial  iratitutlona  that  aie  not  aacrantad 
by  tbait  nature—an  affact  thla  laglalatlon  aa  a  abola  seeaa  daaignad 
to  aliialnata. 
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■ma  VII  —  wBCBLLmBooa  pnotfisiows 

SecClQn  701  —  OepOBlt  Insurance  on  IWL-Keogh  AccDunta 

a«n«ral  aoop«  —  SactlMi  701  would  Inaaaa*  Uw  leval  of  deposit  inaurano* 

covaiage  on  im-KMgh  aeeountB  Utm  tlOO.OOl)  to  9250,000.      »■  Boud 

la  of  coma*  awaie  of  tha  daalrabiltCy  of  aacurlng  tha  aafaCy  of  latlraaant 

funda.      Bunvar,   this  doaa  not  appaar  to  ba  tha  aajoi  faetoi  in  Uila 

pcopoMl  bacauH  of   the  laady  altainatlna  available  to  individual* 

who  oiA  to  aaintaln  Inautad  dajpositi  (oi  aeooonta  of  thla  alaa. 

Owoaition  To  Incraaaa  —  A  aeoond  objective  of  thla  ptopOBal—to  aaooutaga 

an  inflow  ot  funda  to  dapoaltocr  Inatitutiona  baa  already  bean  enoouragad 

by  DIDC  action  to  daiagulate  rate  oellind*  that  Inatitutiona  say  pay 

on  IM-Kaogh  dapoaita.    Noceovet,  the  Board  is  vacy  xich  oonorrned  about 

tba  trend  toward  hl^iar  Inauranoa  levala,  which  both  Incraaae  the  riak 

to  the  Inauranoa  tunda,  and,  at  tba  aaae  tiaa,  laaaan  *^  part  of  Mnaga^nt 

reaponaibility  for  tha  aataty  of  dapoalt  funda.     SlaiUrly,  tha  Board 

baliavea  it  daalrable  to  Inoiaaaa  tha  Incentlvaa  for  large  dapoaltaca 

to  aaarciae  aKKCvriete  dlaciation  and  care  lii  tha  placing  of  tha  InveatBanta 

Accordingly,  the  Board  doaa  not  support  this  aaotion  of  Uie  bill. 

Section  702  —  K»a«ption  of  at  Froa  Inauranoa  ftaaasaiwnta 
General  Boooa  —  Section  702  would  eaampt  dapoaita  at  international 
benklng  facllitlaa  fioa  federal  deposit  inauranoa  aaaaaaasnta  and  leafflraa 
the  asaaptlon  of  dapoaita  at  Dnltad  Stataa  banlia  oveiaeas  froa  these 
asaaaaeanta.     Since  IBTs  were  created  aalely  to  accept  dapoaita  in  the 
Doltad  States  of  foiei^i  cuatcaecs,  the  Board  bellavaa  they  should  ba 
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tcaated  tba  %am  u  depoalta  at  totals  brwxAM  of  V.t.   bmnk;  Mhick 
«[•  axoipc  tcim  liuatanc*  •■■••VMnU.     Iba  FDIC  ball«*aa  that  tbcy 
cannot  ua^A  ar  dapoalta  ti<m   Inananca  MMaMvnta  wltMM   UflalatlM. 
Ttw  Uqialation  ■onU  giva  tba  aaw  tcaacaant  foe  FDIC  pigpoaaa  to  IW 
deposit*  ■■  to  tba  depoalts  takan  by  foralfn  ofrieaa  oC  UnlMd  ItMaa 


MwUtT  ot  Tt«iraint  —  TO  aooyra  tbla  a^Mlltf  of  traabantt  fa*  kMJt 
or  aod  defosita  at  focat^i  bfamltaa  al  0^.  taMiw,  «•  talt««a  ft  tMoU 
ba  dcatcjbU  to  Aaf t  dw  iscvoMd  UffiAtiHom  ao  ^  mt.  to  ffctt4» 

tbc  aaa  ticatWflt   foi   Or  difnlta  dwt  la  a*tAli«o«  fM   to««l«i 
braaok  dapoalta.     Wa  will  allow  eetitimim  ««alaMlM  •<  Ma  Imwmm 
tieatwn*  ct  dafoalta  at  toral^a  taaMkaa  ■■<  CaetlltMo  »•  aatwtMlM 


liionta  takas  kf  9.<.  ba«ta. 


«.g^«  ati  -  »f  fiti»  ^  e»«Mt« 

fiiL-jC  »— a  —  Ska  Tracs  M  laialiiif  tec  covrbaa  * 


At,     ftlOT  t*  flka  «M»  1. 
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■ba  r«9ularly  arrange  cradlt  to  b*  axtandid  by  phboiw  i4ki  do  not  aavt 
the  creditor  definition.     ItiiB  releed  the  poaalblllty  that  real  aetata 
bcokera  nho  arrange  aeller- financed  tranaactiona  aay,  (or  tha  first 
tlae,  have  Truth  In  Lending  diacloaurc  [eaporiBlbllltieB. 

Board  Kequaet  tor  Ce—ent  —  Beeauaa  of  aablgulty  on  the  question,  the 
Boacd  recently  ieeued  tor  public  n— »nt  a  pressed  laanikent  to  its 
Truth  in  Lending  regulation.     It  Mould  clarity  the  definition  of  'atiengec* 
in  a  way  that  Hould  cover  aoat  Bortgaga  loan  brokers,  aa  mil  aa   real 
■atate  bcokera  nho  arrange  seller- financed  traiwactlons.      By  oontraat, 
the  proposed  bill  would  entirely  delete  the  concept  of  arranging  tro 
the  definition  of  creditor,  with  the  raault  that  Truth  in  Lending  dUcloaures 
MMild  not  be  required  in  seller- financed  tranaactiona.  and  even  profeaalonal 
loan  tvokera  muld  hava  no  diecloaura  reaponaiblllties. 

Policy  Cons  Ida  rat  ions  —  Ttie  Board  understands  that  conflicting  policy 
lapllcatloM  surround  this  isaua.     ntose  In  favor  of  covering  real  estaba 
bcokera  point  out  the  growing  popularity  of  aaller  financing  In  the 
■ortgage  aarket,  with  seller- financed  aortgagea  occurring  tn  Bote  than 
SO  per  cent  of  boaa  aales.     These  sales  transactions  ln*olv«  large  aMOonts 
of  Boney  and  aubstantial  riaka  to  eonaiMers,  and  Truth  In  Lending  dlacloauraa, 
perticularly  at  the  Urge  final  balloon  payaenta  norwilly  inrolmd  in 
such  tranaactiona,  aay  help  oonauaers  to  laidaratand  these  risks.     The 
discloaocea  required  ate  likely  to  be  relatively  straightforward,  «nd 
in  aoat  tnatanoea  would  probably  not  call  for  coaples  niaarlcal  oalculatloaa. 
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Daaplte  ttw««  conceina,  bomvei.   theta  ai*  good  ttaaona  odvancad 
by  atbaia  that  arqitt  •gainst  coveraja  of  tlila  group.     It  appaaca  iDconalataot 
HlUi  the  ganaral  tbiuat  of  Truth  In  Landing  at^liticatlon  to  now  bring 
■Ithln  tb«  acopa  of  tha  act  an  antlrely  now  daai  of  cxadltcsa,  aa  vould 
occur  If  laal  aatata  biokara  ara  oonalderad  arrangara  of  oradit.     Bubjacting 
bcokara  foi  Un  firat  tiaa  to  thoaa  rai]ulraientE  unquaatlonably  adda 
to  tha  axpaoaa  and  difficulty  of  thalr  oparatlona,  and  oould  cs^ilicata 
tba  contract  pcocasa.     Given  tha  currant  atata  of  tha  hoiaing  Induatry. 
It  Bay  ba  onwlaa  to  caqutra  tha  industry  to  abouldar  an  additional  burden 
at  this  tlaa.    Moraovac,  In  the  final  analyala,  tha  Board  cannot  atata 
vlth  Btiy  certainty  that  raquirlng  Truth  In  Landing  diacloaurea  for  theaa 
tianaactlona  aill  aaaaurably  dacreaae  thalr  rlaka  for  0Dnai»aii. 

Section  70*  —  Preoption  of  Statg  Consuner  Credit  Laws 
General  Scope  —  Under  current  federal  law,  only  state  laws  that  are 
'inconsistent'   with  the  Truth  In  Landing,  Conaiaar  Leasing  and  Pair 
Credit  Billing  ftets  ara  praeaptsd.     Riis  narrow  pcaaaptlva  standard 
has  left  In  place  aany  overlapping  state  lava  and  this  has  contributed 
to  the  costs  ot  c^pllanoe.    Section  704  of  tba  bill  expands  this  preeaption 
to  include  any  etate  law  that  la  'alallar'   to  tha  federal  Ian.     nils 
represents  a  bold  appioadb  to  the  picblea,  and  la  attractive  froa  tha 
point  of  view  of  reducing  regulatory  burdens.     Bowavar,  the  a^ilicatlon 
of  section  704  to  the  aoltltude  of  specific  atata  provisions  Is  vary 
unclear — and  no  eaay  aolutlcm  la  apparent  to  the  problea  of  identifying 
specific  state  {covisions  that  abould  bs  auperaeded. 
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Dltftcultl««  of  Upplylwi  Conow  ot  Sl»il«rltv  —  Th«  ooneapt  of  -■iHlUrlty* 
!■  a  anl^actlv*  ona  that  doaa  not  iKovlda  such  raal  fuldanc*  on  how 
the  pcaaiptlon  pcovlalon  KOuld  apply  to  individual  atata  lava.     IIm 
pcoblaa  llaa  not  ao  such  with  atata  *>lnl-Ttuth  in  Landing  lava,*  «taieb 
would  llkaly  b«  pcaaaptad  by  this  atandard,  but  with  tba  niaaroua  prarlaiona 
Chat  ara  buriad  in  atata  lawa  or  cagulatlona  not  otharwiaa  lalatad  to 
Truth  In  LviHllng,  auch  aa  usury  lawa,  contract  fonaatlon  lawa,  inaucano* 
lawa,  and  aalaa  aota.     It  ia  undaar,  (or   inaf  li.   bow  tba  *BlBiIat* 
atandatd  would  apply  to  tba  following  ralatlvaly  cobmod  atata  law  prorlalonai 

1.     problbltlona  againat  falaa  or  >lalaading  cradit  advartlalngi 

3.     raquiriBanca  that  contracta  oontaln  mrloua  notlcaa  auoh 
aa  *DO  not  sign  tbia  agraaaant  bafora  raading  Itr* 

3.     taqulr^nta  that  oadlt  intoraation  ba  givan  to  pattlaa 
not  oowarad  by  fadaral  Imu. 

al*«n  thaaa  diCflcultlaa,  and  tba  Board'a  gaoaral  vlaw  that 
(adaral  pcaaaptloo  abould  ba  llaltad  to  only  tba  Boat  ooapalling  clTouaatanoaa, 
tba  Board  doaa  not  auppoit  tbla  pcopoaal. 

Probli*  with  OTacrldlwi  stata  Law  ~  Ttia  atata  orarrida  ot  tba  tadaril 
pca^ptlon,  wfalcb  la  Intanted  to  balanca  tb«  awvaplng  pcaaaptloo  pcorlaim, 
ia  alao  troubling  to  ttia  Board.    Iha  ovariida  ap^ars  to  ba  ao  broad 
that  it  allow*  aiary  atata  not  only  to  aubatituta  ita  own  rulaa,  but 
to  dataralna  that  no  rlghta  oc  diacloautaa  ara  raqulrad  (or  oonaiBai 
cradit  tianaactlona  that  would  bava  baan  aubjact  to  Truth  in  Landing 
undar  (adaral  law,     Thta  Bay  a((actiTaly  (ruatrata  lagltiuta  national 
policy  anoiciatad  by  Cmigraaa  in  anaoting  tba  Truth  in  Landing  ftot. 
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If  Coavaaa.  aaivrUwlaaa,  *-"'*—  tn  pocxad  via  tkia  omotvCi   It 
aar  irlA  to  oaialdBr  amtmiaf  tiM  bovb  o<   t^  a««rUa.     (Ma  oftrioa* 

■iallai*    CO  the  ladRal  I^. 
Sactloa  T05  —  Ci>"  "•*•"<» 


oC  ci«il  liti^atUm  mOtt  Cncfe  1*  limtmf      CraCtata  ■«■  <<t«a  MM 


■  lK«i  11^  iK  ltH<«fti»  U  OH  vicv  f aan*  Cac 


mm'^'    ■  nriaq  e<   a^Ktlaaa  «atfllc*laf  ««Kt 
lac**  a^taxa  9C     ■iijiKM  aiaa  b«  cka  lDac4. 


te  te  «Ba;  Kti  T*a  HtmtiaK  fEVtuM  Cf  JjjitAit  — -r-t^tfT  «Hi«M 
erSEx   ■■■iiitiJ'   fcT^nauaa-     yiawrn—   -atk  attaf  |»  f""*''-'-! 


:  «*iVC.t«  CB*  atf&Kta  M  ck*  aiJJ  tn  jEavaOc  < 
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Kith  aeai  guidance.     Any  naw  statutory  schene  for  Uia  ^osecutlon  of 
TtuCh  In  Landing  clalaa  btlnga  with  It  a  hoat  af  aablqultlaa,  with  tli* 
[iak  that  It  win  atlaulate  natr  fotaa  o£  ocaiplaa  litigation.     Pcactlclonar* 
capcaaentlng  both  tha  oonauMi  and  cradltoc  bar  Indlcata  that  tha  affaet 
of  tha  (copoaal  »y  ba  to  turn  ralatlvely  ai^la  individual  action* 
Into  tar  Bora  oo^lcatad  and  ooitly  litigation,  aa  plaintiffs  aaak 
to  prova  aubatantlal  nonooapl lanca  by  aaanAlng  thiou^iout  tha  etadltoc'a 
lacordi  of  otbac  tranaactlona. 

Tha  av  dvtl  llabtliqr  pcovlatona  of  ttaa  SlvUflcatlon  and 
Ratora  Act  gaoarally  Kill  not  bacoaa  affactln  ntll  nazt  April,     nwaa 
lafora  proposals  any  wall  accoapllA  tba  goal  of  ladueing  litigation. 
With  tbla  pcoapact,  tba  Board  ballavaa  that  turthar  dianga  In  tba  civil 
liability  provlalona  at  thla  tlaa  would  ba  pi<a>tuta. 

EMtanalon  of  tha  Btfactiva  Data  —  Tha  naw  Truth  in  Landing  raquiriBants 
ara  acbadulad  to  90  Into  aftact  naxt  April.     Tha  bill  would  axtand  Uiia 
affactlva  data  for  an  additional  alx  Bontha.     Iha  Board  haa  no  ebjaction 
to  tba  pcopoaad  aitanaion  ainca  it  will  pcovida  tha  industry  with  addltioiMl 
tlaa  In  which  to  l^laaant  the  changaa. 
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«.  1721  —  acmouaittam  or  aaaataa  rows 

0«n«i«l  Scop«  —  X  ••paraW  bill,  8.  1721,  Um  Fadaral  Daposlt  Inaarano* 
CaaulKUtlon  kot  of  1)81,  pcopoaaa  ba  conaalidata  tb*  d^oalt  Inanranc* 
fiutda  of  Ui*  Fadacal  Dapoalt  Inauranoe  Corproatlon,  tb*  radaral  Saving* 
aad  loan  inauranoa  Corporatloi  and  Uw  aatlonal  Ccadlt  Union  JhAIn  lit  cation, 
Tb*  oonaolidatlon  U  to  b*  achlnad  by  naunoturlng  tb*  FMaral  Dapoalt 
Inauiano*  Coipoiatlon  and  ■apanUng  Its  witboilty  to  Inauca  tb*  4apo*lts 
o(  oc^ccial  bank*  to  Inoliiaa  th*  aapaalt*  of  thclfta  «ad  oradlt  ualona. 
Tha  bill  aoald  alao  ■acga  tb*  Cocpontlaa'a  Inaucano*  fund  olth  tb* 
pclBacr  aad  aaoondacjr  naacvaa  of  tb*  F*d*[«l  Saving*  and  Loan  Inaucano* 
Cacporatloa  and  tba  aatlonal  Ccadit  union  Shac*  inaucanca  Fund.     Ala 
*xp*nalMi  of  tb*  Cocpocatlon ' •  Inauianc*  aatboclty  irooU  also  caqnlc* 
an  aivanalan  of  It*  COL*  and  autboclty  aa  an  axaHlnac  of  ln*uc*d  liwtltutlon* 
and  a*  a  cagnlatoc  of  pcobl*>  Inatitatlona  and  clo**d  Inatltntion*. 

Wide  IMo*a  —  Tb*  Boacd  ba*  ld*ntlll*d  **T*cal  aajoc  laauaa  oonoarnlng 
tb*  opatation  and  uganiHtlon  of  «  conaolldatad  Inaucano*  fund  as  pcoposad 
ondac  a.  1721  and  ta  eonc*cn*d  about  tba  potantlal  clsks  Um  oonaolldatloo 
WMld  bam  upon  tba  sacucity  of  tba  Insucanoa  fund.    Conanlldatlan  of 
tb*  funds  aould  dsarly  Inoraasa  ttM  rlak  to  tba  PDIC  tnaucanoa  fund 
(COB  oiccsnt  l«T*ls  and  aooU,  In  •ft*ct,  caqulc*  ooiM*ccl>l  banks  to 
laidBcifclta  loss**  arising  fcoa  otbtr  daposltory  Institution*.     OonsUacatlan 
■uat  also  b*  givan  to  tb*  aqultlss  and  tb*  oosplas  tssk  of  datanlnlng 
rii*tb*r  appropilats  tsna  and  OQ(Mlltlons  onnld  b*  •stabllabad  (oc  ahifting 
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tlw  [Isle  of  ttaa  rSLIC  and  ttw  HCDBI7  to  a  fund  •stabliahad  In  Bajoc 
paition  floB  uacaaaants  on  niC  Jiitir  inatitntloo*. 

Board  Poattton  —  Bacauaa  CbU  oonaolldatlan  will  Moidat*  vast  atcuotncal 

changaa  in  ttw  piaiant  fadaial  dapoalt  Inaiaianoa  ayataa,  tha  Board  raooaaanda 

Cbat  tba  conaldaiatlon  of  tlila  prtqnaal  by  Congraaa  ba  poatponad  until 

a  tlkocoogb  analyala  of  ttw  changaa  pcopoaad  undar  tha  bill  and  an  aaaaaaaaat 

of  tba  eurtant  financial  atatua  of  tlw  thiaa  Eimda  haa  baan  pcaparad 

for  Cooqcaaalonal  lariav. 
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1b>  loud  kM  bMM  Mb^  ta  ee^Ht  m  S.   UM,  nfc^uiU  bf 
—Kator  Lagu.  t*lA  womLS  ^^pt  Mate  ad  1»^  jj  HIMIH  mS  O^. 

af  lM«i««t  n>  nata  lad  laoal  Iim«ii  llw  tiiliiiii — «lttM  bf  *"*"*•' 1^1  *» 
■  ttoqiim  riallt  to  tka  Raancy  k*»  ThI—  pngr^  nc  br  «ta>Uag 
Kli^Uilllty  ta  MX  lunta. 

tepoalts  boa  caai 


■tocfc.  KI-I.     TD  pccapta  ooatrol  of  tbia  aggcagata,  itaii  la  laijiti— «al  ■ 
so  Ita  dipoalt  oovoMata  Uaally  ahmild  ba  oalfcn  ^id  vti*acaBl.,  a 
pci»*  ciblactlia  of  tha  ■ooatair  Oaatr«l  kA  of  ugo.     Bain  ii  mjiili^iiia 
ara  tfaa  llok  batwm  raaanaa,  am  i*leb  Uia  radaral  ■aaacva  ^  dlract 

•■laet  ooapcmnta  of  tba  aonaj  atock — aocb  la  atata  a^  looal  ga>ar«Mat 
itmmia  cbpoalu,  lAldi  ^nntad  to  >1^V2  blUloa  ia  miit  Itll     mraaaarllj 

ifciEatnar,  an  ■■^lUoo  E^  atata  and  local  govacHMnt  dapoalta 
■Duld   aatabUab  a  piaeadaDt  foe    iwii^Uoa  hx   laaiiiil  dapoalu  of  otbar 
■goay^atock  holdara,     Iddltl^wl  aaMpttoaa  aould   tniUME   l^^lc  ■■alaij 

Mj  an^Clma  auald  radooa  traaaaty  tavaonaa,  aa  tha  daoraaaa 
In  taqoltad  caaacraa  wniU  tmolva  a  aoMaMOCaba  radaetloa  in  Padaial 
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■aMcn  haUlngs  of  D.S.  Treasury  ■•cuEltiaa,  ottMt  only  partly  by 
additional  taaaa  oa  Cba  Inecaaaa  In  bank  aaxnlnga  that  tNxild  taault  fro 
holdings  a  aaallai  quantity  of  noninteiiat-bearing  caaaivaa. 

Tba  pajaaM  of  intacaat  od  atata  and  local  gotainBMt  daaand 
dapoalta  muld  fucthac  raduca  Tiaaaury  lavanuas  by  ahlfting  Inooaa  froa 
banks,  abldi  w«  aubjaot  to  fadaial  Inooaa  tax,  to  untssvd  gomnaant 
milt*.  Tba  raaaT*a  raquir^aants  (Maptloi  foe  atata  and  local  govarnaaBta, 
ooabload  idtb  a  pcograa  for  providing  Intaraat  on  tbaii  transaction 
acoounta  would  invol**  a  long-run  annual  cevaaua  loaa  to  tba  naaaaty 
aatlHtad  at  about  fl'l  billion,  basad  en  ald-lSBl  daposlt  lavals,  raoant 
tntacaat  rataa  mi   current  raaar**  raqulcaaanta  and  tax  rataa.  Ibis 
ai;a  la  halt  of  tba  isvanua  gain  to  ataea  and  local  gonrnaanta,  astiaatad 
at  11.2  billion. 

Utarnativaly,  tba  raaarva  caqulraaant  asaaption  oouplad  with 
KM  accounts  for  atata  and  local  govarnaanta  aould  Involva  an  annual 
loaa  of  csvanua  to  tha  ftaasury  astiaatad  at  nearly  ISOO  allllon,  wall 
o*«c  half  tha  revenue  gain  to  atata  and  local  govarnaants.  It  state 
and  looal  nw  aooounta  aera  isaarvabls  aa  other  mia,  tha  tteaanry's 
loaa  of  revenue  uDuld  be  about  1410  alllion,  about  <5  par  cant  of  tha 
ravamia  gain  to  atata  and  local  govetnaanta. 

It  should  be  noted  that  large  nonfederal  governaant  units 
already  have  aeoaaa  to  davloaa  for  afficiant  caab  aanagaaent  and  to 
•arket-deteralned  yields  tm  Ksiay  aaikat  aaaata,   duller  gavarnaanta 
can  obtain  ooapatltive  yielda  by  purchaaing  saall-denoalnatloa  IM, 
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■blcfa  u*  ai^jcot  to  iMltbac  laaacv*  [•qniiiaanta  not  tntaraat  rata 
calllngm,     Mocaovar,  iaportant  qaaatloaa  of  aqully  oouU  ailaa  it  KM 
•ocouot  allglblllty  iMla  axtaodad  to  atata  and  local  90varnB«ita,  but 
not  to  boainaaaaa. 

Traaaury  aaraniia  Loaa  l^jllad  —  Tha  attacbad  talilaa  datatl  aatlaataa 

at  tba  annual  loaa  of  ravanua  to  tba  Traaaury  chat  would  raault  tzam 

pcopoaala  contaliwd  In  s.  Ittt.     Tha  aatlaataa  aaaiB*  that  if  atat* 

and  local  govainanta  vara  nada  allglbla  for  KW  acoounta,  than  thay 

■Duld  abltC  all  dMwnd  dapoalta  to  KMa,  Hfaacaaa  If  tbay  wara  to  pactlolpata 

In  a  pcoqiaa  ItKa  tha  Tiaaaury  nota  balanea  pcogru,  than  thay  would 

abift  to  Intaraat-aarnlng  note  balanoaa  ■  fraction  of  thait  daaand  dapoalta 

•qual  to  tba  avaraga  catio  ont  tba  flrat  nlna  Bontba  of  l)gl  batwaao 

TEaaauiy  noto  balanoaa  and  ooablnad  Traaauiy  doM  balanoaa  and  ■*! ' 

dapoalta  at  ooBarclal  bank*.     Tba  aatlaataa  alao  aiai^  that  attoc  a 
paclod  of  adJuataanC,  tadaial  Inotav  tax  would  looovar  4S  pai  oant  ot 
any  aacnlnga  gain  at  banka  oi  drop  bf  a  Ilka  patoantag*  of  any  raduotion 
In  •aintngat  this  tax  caoomy  cata  coiia^onda  to  that  agiaad  upon 
by  Board  atatf  and  tha  Traaaucy  toe  oM  In  aarliat  atudlaa  oonoacning 
tha  Nonataty  Control  Act  of  1980. 
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riHS:  SeptMbac  3-BOnth  Tieuury  bill 
rate,  BVeTtge  fiscal  1981  ylelda  coa- 
varted  to  an  aoiual  effective  yield 


Equal* :      Mat  raraDue  loaa  to  Traaa 


Saqulrad  raaarvaa 


TImb:      SaptBbar  avaiaga  pievalll 
ptlBB  taca,  coQvarcad  to  annual 
•ffactlv*  rlald 


Bqualat     Una  6 


,41  aiUloD 
22  aUIlon 


.43  billion 


\l     DeHnd  deposlca  *•  of  June   10,  I9S1,   ceaprlalng  $11.5  btUtoD  to  dapoaltl 

ber  benL«  end  53.^1   billion  In  depoalca  at  nomnber  banka. 
II     Aa  of   Septeabei  1981,   the  averaje  required  reserve  ratio  on  atata  and  loc«t 

banka.  Llna  2  equals  a  aslfhtad  averiRe  of  these  ratios,  with  walghta  aqoal 
to  the  proportions  of  atata  and  local  goveitBcnt  dessnd  dapoalta  locatad  at 
■sabar  and  WNSMbar  banka,  raapacttvalr.  ••  of  Jun«  30,  19S1. 
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Ixmnal  Traaaury  teweme  Loi*  tram  m   Rota  Balanca 

Pmgr^  and  laiarra  RequlTaaant  ExaapttOD  for 

State  and  Local  Govaroaants 


Tf>a*:   1911:  HI  araraga  ylald  on  TTunuy 


Bqiwl*:  tenual  Intareat  paid  to  atat 
local  sovaToaanta  on  Dota  halancaa 
(raductioa  In  bank  aamlnii) 


rata  on  hank  aamlDgs 

■quala:  Traanr;  ravanoe  losa  due  to  bank 
•amlnga  teductlon  iSBoclaCed  alth  addad 
Intaraat  payaanta  on  nata  bilancaa 


Plus:  TraaauTj  Tavanoa  loii  dtw  to  raaarra 
rcqutreaCTit  «ieiiptloa  for  (tata  and  local 

Bqnala:  Total  Treaaory  rannne  loaa  doa 
to  nota  twlance  ptagtaa  and  taiarva 
laqulnaant  axaaptlon 

Aa  of  June  10.  1981. 
Aaauaed  to  be  Che  Ave 
TraaantT  nota  balaoce 

19S1:HI  ararasa  Cedaral  foida  r 
annual  affactlva  yield. 
Saa  Table  I. 


a  Blnna  2S  baala  poln 


,6«  bUlloo 


66  blUtim 


18  blllloa 
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Tlaw:     An 


y 


i  16.66  btlllim 


4.     Tlaca:      long-run 


k  eamlnia) 
n  bank  aanilnga 
M  to  bank 
■nd  local 


S911.30  ■llUoQ 


9*10.09  mllllM 


%  91.22  BllliOB 


$501.31  ■llltbn 


CO  HOW 

3/     Saa  Table  1. 

4/  If  HOU  aceounca  of  atace  and  local  goTami 
ratloa  apcdflad  In  th*  Monet arr  Control  J 
than  requited  reaervaa  at  banka  Hould  Inci 
Incraaae  la  Che  Fadaral  Raserve'a  holdlnfi) 
Keaerva  aamlogs  b;  $6.56  ■llllon,  baaed  c 
TraaauTT  bill  rate  convartwl  to  aDnual  afl 
shift  of  bank  funda  froa  earning  ■■■eta  tc 
loga  by  SS.9  alUlon  and  thereby  depreaa  1 
aaaiBlog  a  tS  percent  tax  recoveiy  rate, 
goreniBaDC  HOUa  reaarvable  would  rals*  Tr< 
lomie  tbe  total  Treaaury  raTamie  loaa  aai 
MONa  to  $407.5  alllton. 


lent*  were  ud*  reaarvable  at  tha 

\cX  of  1980  for  othet  HOW  account!, 
-eaae  by  $40  «llIlDn.     An  aqual 
I  of  aecurttlea  would  rain  TUaral 
in  tbe  Sapteaber  aiscase   S-aontb 
fecllve  yield.     The  $40  ■llltoa 

[raaaury  tax  reicnuea  by  $4.0  atUiaa, 
Thua,  on  net  making  atata  and  local 
iisury  ravanuea  by  S2.56  ■lllion  and 
10 dated  with  authorliatloa  of  nch 
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The  Chairman.  Thank  you,  Mr.  Chairman.  Next  time  maybe  I 
will  have  you  read  your  whole  statement,  rather  than  summarize 
it.  [Xaughter,] 

You  are  correct  in  your  testimony  when  you  say  that  this  is  very 
detailed  find  very  complex  legislation.  I  suppose  we  could  spend 
days  talking  about  the  mdividual  provisions. 

But  I  want  to  get  back  to  what  I  said  in  my  opening  statement, 
find  tfilk  about  the  immediate  situation — the  short  run — as  well  as 
the  long  run.  I  know  you  are  very  well  aware  of  the  problem.  In 
the  enUre  time  I  have  been  in  the  Senate,  Congress  normally 
responds  to  an  eme^ency  situation.  We  always  talk  about  looking 
at  the  longer  term  situation. 

In  your  first  page,  you  say:  The  legislative  propoeals  before  you 
chfdlenge  all  of  you  to  consider  more  explicitly  ttie  kind  of  finan- 
cial structure  we'd  like  to  see  in  the  years  ahead.  That's  exactly 
what  I  Sim  trying  to  encourage:  Providing  a  focus  for  that  consider- 
ation, not  just  in  concept  or  theory,  but  in  terms  of  concrete  l^psla- 
tion.  "You  have  provided  a  sign^  public  service,  and  we  welcome 
the  opportunity  to  participate  in  these  hearings."  That  makes  me 
feel  good.  I  have  a  gold  star  for  my  forehead  today,  a  warm  feeling 
in  my  stomach.  I  can  tell  my  wife  the  Chairman  of  the  Fedenu 
Reserve  Board  said  nice  things  about  what  I  am  trying  to  do. 

But  everybody  says  that.  Then  they  say,  "But  now  is  not  the 
time  to  do  it."  That  is  what  I  have  heard  for  7  years.  It's  never  liie 
time  to  do  it.  And  you  know  and  I  know  that  H.R.  4986  ceune  as  the 
result  of  a  court  order.  We  were  fiddling  around  here  for  4  or  5 
years,  until  we  finally  passed  that  legislation. 

regulators'  bill 

My  question  is  when  will  we  ever  get  to  it?  Right  now  we  have 
got  the  big  push.  You  and  I  have  talked  about  this  all  summer.  I 
am  well  aware  that  you  want  the  regulators'  portion  of  the  bill, 
and  I  do,  too.  Freddie  St  Germain  says  that's  all  he's  going  to  do, 
and  if  we  do  anything  else,  he  is  not  even  going  to  go  to  conference. 

So  my  question  is:  Fine.  Pat  me  on  the  head,  say:  "Great,  Sena* 
tor,  you're  looking  to  the  future."  But  when  are  we  actually  going 
to  look  at  the  future?  When  are  we  going  to  take  advemtage  of  an 
opportunity  to  do  more  than  just  pass  a  bill  that  puts  the  sick  ones 
with  some  of  the  more  healthy  ones,  and  makes  them  all  a  little  bit 
sicker.  I  feel  very,  very  strongly  that  we  have  an  opportunity  now. 
To  consider  some  of  these  things  seriously,  this  year,  as  well  as 
agreeing  to  the  regulators'  bill. 

Mr.  VOLCKER.  Maybe  you  can.  I  am  talking  now  about  a  very 
short-term  time  freunework.  There  are  four  or  five  provisions  of 
this  bill  that  we  don't  consider  very  controversial  and  might  be 
passed  tomorrow.  My  concern,  of  course,  is  with  the  areas  tl^t  are 
either  inherently  controversial  and  will  get  more  debate  whether 
or  not  they  deserve  it;  they  probably  do  deserve  a  fair  amount  of 
debate,  because  they  do  reflect  upon  the  long-term  evolution  of  the 
system.  These  areas  are  going  to  take  time,  but  certainly  not,  on 
our  pai^i  because  of  any  desire  to  hold  the  l^islation  up. 

I  think  the  bill  is  very  timely,  for  the  reasons  quoted  in  that  first 
graph.  I  don't  see  emy  leverage  in  the  regulators'  bill  for 
acting  action  on  these  other  provisions.  There's  nobody,  from 
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an  industry  standpoint,  who  feels  so  dedicated  to  the  regulators' 
bill  that  he's  going  to  swallow  any  other  provision  he  doesn't  like 
just  to  see  it  peissed.  We  do  have  an  immediate  problem  which  I 
think  is  in  our  mutual  interest  to  deal  with,  and  that's  why  I  would 
frankly  separate  out  those  parts  dealing  with  the  system's  future. 

I  say  all  that  without  any  feeling  that  you  should  not  press 
ahead  just  as  fast  as  you  can,  if  not  on  those  precise  provisions 
then  on  wherever  you  want  to  come  out  in  the  end.  You  have  got 
to  make  an  important  decision,  a  kind  of  philosophical  decision.  Do 
you  want  to  go  toward  basically  homogenizing  the  thrift  and  com- 
mercial ban^ng  industry?  I  think  that  is  the  philosophical  direc- 
tion of  this  bill  as  it  stands,  fdthough  I  think  it  is  grievously 
incomplete  in  'that  sense,  because  it  leaves  so  many  important 
issues  hangjng;  you  would  have  to  follow  it  up  with  some  other 
l^islation.  But,  if  that  is  the  direction  you  want  to  go  in,  then  you 
can  move  within  that  philosophical  concept  with  the  legislation  you 
have  here. 

The  Chairman.  Before  my  10  minutes  are  up,  let  me  get  more 
specific  with  you. 

How  does  the  r^ulators'  bill,  other  than  putting  some  of  the  sick 
ones  tt^ether,  deal  with  the  new  competition  from  the  next  panel 
that  we're  going  to  hear  about,  American  Express,  and  the  others. 

Mr.  VoLCKEB.  It  doesn't. 

liie  Chairman.  It  doesn't  at  all? 

Mr.  VoLCKER.  It  does  more  than  putting  the  sick  ones  together;  it 
enables  us  to  protect  the  healthy  ones.  But  it  doesn't  do  anythii^ 
about  this  new  competition. 

The  Chairman.  Would  you  agree  that  even  when  interest  rates 
come  down  that  these  new  boys  on  the  block  are  still  going  to  be 
around? 

Mr.  VoLCKKR.  Yes. 

The  Chairman.  A  lot  of  people  say,  well,  interest  rates  come 
down,  money  market  funds  will  disappear.  "Fhey  won't.  They  will 
lessen  the  pressure,  but  still  all  of  these  new  acquisitions — Texaco 
is  now  going  to  be  involved.  I  guess  you'll  be  able  to  buy  securities 
at  gas  stations  while  you're  filling  up.  [Lai^hter.j 

'Die  Chairman.  I  don't  know.  No  rules  or  regulations.  But,  that 
is  going  to  take  place. 

Mr.  VOLCKER.  Without  question. 

The  Chairman.  Again,  I  feel  we  ought  to  start  looking  at  what 
the  situation  is  going  to  be  5  or  6  years  down  the  road. 

Mr.  VOLCKER.  It  may  not  be  5  or  6  years  in  some  respects. 

llie  Chairman.  I  understand  that. 

You  also  mentioned  reserve  requirements  on  the  money  market 
mutufd  funds.  That  solves  the  equity  problem.  It  makes  everybody 
feel  good,  I  suppose,  but  it  doesn't  do  anything  for  competition.  You 
might  take  1  or  1  Vi  percent  out  of  the  yield  if  they  have  to  have 
reserves  on  insurance.  It  certainly  doesn't  help  the  depository  insti- 
tutions at  all  if  you  have  still  got  an  8-  or  9-percent  spread.  So  why 
do  it?  Why  impose  rules  and  r^ulations  on  the  new  boys  on  the 
block,  other  than  from  a  standpoint  of  equity?  Isn't  it  worth  trying 
to  der^ulate  the  other  side? 
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Mr.  VoLCKER.  We  ought  to  deregulate  the  deposit  instruments  on 
the  other  side.  My  presumption  is  they  will  be  deregulated.  But  I 
think  equity  is  not  unimportant  in  tne  long  run,  and  that  you 
should  equalize  what  I  conceive  of  as  the  permanent  r^ulatton; 
that  is,  reserve  requirements. 

That  should  be  done  for  equitable  reasons,  but  it  should  also  be 
done  for  monetary  policy  reasons,  but  that's  not  an  emergency 
measure.  The  reason  we  proposed  reserve  requirements  on  mon^ 
market  funds  is  not  to  deal  with  the  situation  in  1982 — although  it 
has  some  margineil  significance  in  that  respect — but  rather  because 
in  the  longer  run  evolution  of  the  system,  we  assume  that  we  will 
still  want  to  control  the  money  supply,  and  that  these  funds  are 
becoming  part  of  the  money  supply,  and  that  the  reserve  require- 
ment is  a  basic  instrument  of  our  monetary  arremgements  and 
integral  to  the  process  of  controlling  the  money  supply.  So,  both  for 
reasons  of  equity  and  for  monetary  policy  reasons,  it  does  seem  to 
us  consistent  with  where  you  want  to  go  in  the  long  run.  We  don't 
propose  that  at  all  as  a  kind  of  band-aid  for  the  present  situation. 

The  Chairman.  That  gets  me  back  into  the  whole  discussion  we 
had  a  couple  of  years  ago  about  reserves  in  general,  whereas  you 
know  I  favored  interest  on  reserves  rather  than  the  meindatoiy 
approach.  I  still  think  that  was  wrong  in  H.R.  4986.  And  In  the 
speech  before  the  ABA  on  October  7,  you  spoke  of  cost-sensitive 
regulations,  and  the  possibility  of  paying  interest  on  required  re- 
serve balances. 

Where  were  you  a  year  and  a  half  ago  when  I  wanted  to  do  that? 

Mr.  VoLCKER.  I  recall  making  the  point  in  those  hearings  that 
paying  interest  on  reserve  requirements  was  a  feasible  approach, 
eind  that  perhaps  you  could  maintain  a  voluntary  system  that  way. 
My  perception  at  that  time  was  that  Congress  wasn't  prepared  to 
go  in  that  direction,  nor  was  the  administration;  we  were  dealing 
with  the  situation  as  it  existed. 

If  a  market  rate  of  interest  were  paid  on  reserves,  extension  of 
the  reserve  requirement  to  nonbanking  institutions  would  become 
less  critical;  I  would  agree  with  that;  1  would  support  that  over  a 
period  of  time.  But  that's  not  the  situation  we  have  here  at  pres- 
ent. 

The  Chairman.  Getting  back  to  the  r^ulators'  bill,  which  yester^ 
day  passed  the  Houses.  "They  specified  that  the  FDIC  could  uae  its 
emergency  interstate  acquisition  powers  only  to  assist  troubled 
mutual  savings  banks,  not  commercial  banks. 

Do  you  believe  that  this  was  a  good  amendemnt? 

Mr.  VoLCKER.  No;  I  would  prefer  not  to  have  that  amendment 
We  have  had  problems  in  the  past,  as  you  know — and  these  could 
potentially  arise  again  in  the  future — where,  with  a  very  large 
commercial  bank  in  trouble,  existing  law  limits  acquisition  either 
to  another  commercial  bank  in  the  same  State — which  may  be  very 
difficult  or  undesirable  from  an  antitrust  standpoint — or  to  a  for- 
eign buyer.  That  limitation  has  been  commented  on  time  and  time 
again,  both  from  the  standpoint  of  equity  and  of  seeming  to  give 
some  advantage  to  foreign  buyers  rather  than  American  bujreis, 
and  it  narrows  somewhat  the  ability  to  deal  with  those  situations, 

I  would  prefer  not  having  that  amendment. 
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Bat  if  you  asked  me  wbetber  that  provisim  is  afaeolutdy  oritical 
to  the  bill  at  present,  1  would  say  that  the  bill  has  got  a  limited 
life,  anyway,  and  that  amendment  does  not  undmniDe  the  basic 
ratioiiale  of  the  bill  at  this  time;  it  leaves  that  particular  pnbton 
for  later  amsideration. 

"Hie  Chaibman.  I^st  week,  the  indepmdmt  bankers  testified 
that  tbey  would  prefer  to  have  that  l^islaticHi  amended  so  it  wnold 
increase  the  likelihood  of  using  the  breakup  into  pieces  of  threat- 
ened institutions — so  they  could  be  sold  in-State,  rather  than  sold 
in  the  total  interstate. 

How  would  you  respond  to  that  suggesticm? 

Itfr.  VoLCKES.  1  hadn't  heard  that  particular  suggestioa  finim 
them,  but  that  is  an  option  that  exists.  My  own  feeling  is  that  the 
opticHi  is  mare  theoretical  than  real;  that  is,  practically  speaking 
it's  just  very  hard  to  break  up  a  going  organization  ai>d  parcel  it 
out.  The  value  of  the  organization,  in  some  cases  at  least,  may  be 
lost  in  the  process.  There  may  be  some  cases  where  that  is  possiMe 
and  could  be  looked  at  as  an  option,  but  the  practical  a|^)lication  of 
the  optiiHi  in  some  cases  may  be  limited. 

The  Chaibman.  Senator  Prozmire. 

Soiator  Pkoxmos.  Thank  you,  Mr.  Chairman. 

Chairman  Volcker,  at  the  beginning  I  mentioned  the  enormous 
discrepancy  between  interest  rates  and  inflation  ri^it  now.  The 
real  return  on  Treasury  notes.  6  to  7  percent,  far,  far  higher  than 
pertiaps  it's  ever  been,  certainly  hitter  than  it's  beoi  in  a  kog 
time,  and  the  explanation  by  some  that  this  is  because  td  the 
overly  tight  monetary  policy. 

What's  your  specific  response  to  that  charge? 

Bir.  VoLCKEX.  In  evaluating  real  rates  of  interest  at  these  kind  of 
hi^  rates  of  inflation  and  interest  rates,  as  a  footnote — I  suppose  I 
w^  leave  it  as  a  footnote,  it  is  an  important  footnote — ^you  have  to 
consider  the  interacticm  of  the  tax  system  with  inflation.  The  real 
rate  of  return  to  an  individual  on  a  Treasury  bill  or  a  muiey 
market  certificate  is  not  13  or  14  percent  after  taxes;  it's  less  than 
the  inflation  rate.  And  1  think  you  have  to  allow  for  that  fact. 

But  just  put  that  aside 

Senator  Pboxiose.  What  about  tax-exempts? 

tfr.  VoLCKEB.  The  real  rate  of  interest  on  tax-exempts  would  be 
more  on  the  order  of  2  or  3  percent  on  long-term  issues,  and  les 
than  that — maybe  negative — for  short-term  issues. 

Senator  PunmsE.  1  wish  1  could  sell  some  of  my  long-term  taz- 
exempts. 

Mr.  Volcker.  Th^re  what?  In  the  12-  or  IS-percent  area? 

Senator  Psoxmike.  With  the  inflation  rate  around  8. 

Mr.  VoLCSEB.  You're  a  little  more  generous  in  interpretatim  of 
the  inllaticni  rate  than  I  at  this  time. 

Of  course,  what  really  counts  is  what  people  expect  the  inflaticm 
rate  to  be.  1  think  that  leads  to  the  answer  to  the  second  part  of 
your  question.  I  think  there  is  still  a  great  deal  of  dtqiticism  in  the 
Doarfceta  about  the  proqtect  for  inflation  and  that's  not  removed 
from  their  feelings  about  the  prospect  for  the  budgetary  defudt. 
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TIGHT  MONEY  POUCY 

Senator  Proxmire.  Do  you  think  there  is  any  feeling  about  the 
prospect  for  an  overly  tight  monetary  policy?  Do  you  think  it  is  a 
factor  at  all? 

Mr.  VoLCKER.  There  always  are  concerns,  and  there  are  certainly 
concerns  today,  about  an  overly  tight  monetary  policy.  But  that's 
different  from  saying  that  that's  an  influence  on  interest  rates. 
Many  people  who  think  monetary  policy  is  overly  tight  mi^ht 
reach  the  conclusion  that  that  means  that  interest  rates,  particu- 
larly long-term  rates,  should  be  lower;  this  overlv  tight  mooetaiv 
policy  would  mean  a  more  repressed  or  depressed  economy,  which 
ultimately  would  mean  lower  mterest  rates,  not  higher. 

There  is  no  logical  connection  in  my  mind  between  tight  mone- 
tary policies  and  higher  interest  rates.  Indeed,  I  would  think  in  the 
minds  of  most  market  people  the  chain  of  logic  would  be  in  tile 
opposite  direction. 

Senator  Proxmire.  Why  wouldn't  it  be  logical  if  they  foresaw  a 
situation  in  which  this  administration,  the  Refigan  administra- 
tion— all  administrations  have  pushed  sound  fiscal  poliqy,  and 
properly  so.  It  now  seems  to  be  incompetent,  unable,  to  Eichieve 
that  balanced  (iscfd  policy,  and  looks  forward  to  enormous  deficits 
in  the  future.  And  a  determined  Chairman  of  the  Federal  Reserve 
Board,  backed  up  by  his  Federal  Reserve  Board  membership,  is 
determined  to  have  a  tight  monetary  policy. 

Wouldn't  a  reasonable  investor  say,  with  that  combination,  we 
can  look  forward  to  high  interest  rates  for  man^  years? 

Mr.  VoLCKER.  I  think  the  mix  of  policy  in  the  sense  you're 
talking  about  is  a  concern,  but  the  concern  is  on  the  fiscal  side.  I 
don't  think — or  at  least  I  would  not  draw  the  conclusion — that  the 
combination  of  a  loose  fiscal  policy  and  a  loose  monetary  policy 
would  produce  lower  interest  rates;  in  time,  it  would  produce 
higher  interest  rates.  But,  clearly,  we  could  have  lower  mterest 
rates  with  a  restrained  monetary  policy  and  a  restrained  Hscal 
policy. 

Senator  Proxmire.  It's  now  2  years  since — I  think  it  is  almost 
exactly  2  years,  is  it  not,  since  in  October  1979  you  adopted  your 
policy  of  focusing  on   money  supply  rather  than  interest  rates? 

Mr.  VoLCKER.  Yes. 

Senator  Proxmire.  Is  any  thought  at  all  being  given  by  you  or 
members  of  the  Board  to  taking — to  doin^  what  Ftofessor  Blinder 
has  proposed,  which  as  I  indicated  earlier  is  to  concentrate  on 
interest  rates,  and  recognize  what  they're  doing  to  the  automc^e 
and  home  building  industy,  and  saying  that  you  have  to  consider 
that  more  carefully  than  M's? 

Mr.  VoLCKER.  We  always  have  concern  over  the  level  of  interest 
rates.  We  are  very  sensitive  to  its  impact  on  the  economy  now.  But 
that  is  quite  a  different  thing  from  attempting  to  control  interest 
rates.  I  frankly  don't  think  we  have  that  capacity,  at  the  moment. 
Certainly  we  never  did,  but  we  have  less  capacity  now  than  ever; 
because  interest  rates  are  so  much  bound  up  m  expectations,  in  the 
fiscal  position  of  the  Government,  and  in  the  actual  supplv  and 
demand  for  credit  in  the  market,  that  I  think  it  would  be  an 
illusion  to  think  that  the  Federal  Reserve  could  push  around  the 
'evel  of  interest  rates  or  say,  "we  would  like  an  interest  rate  of  x." 
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Senator  Proxmihe.  That's  a  remarkable  confeeaion.  You're  the 
Chairman  of  the  Federal  Reserve  Board.  You're  the  banker,  central 
banker,  in  our  country,  in  the  world,  and  you're  telling  us  the 
Federal  Reserve  Board  cannot  have  a  decisive  influence  on  interest 
rates? 

Mr.  VoLCKER.  I  think  that's  correct  over  time. 

Senator  Psoxmihe.  I  think  you're  right  [Laughter.] 

I  think  you  and  I  may  be  in  a  small  minority.  I  would  like  to  ask 
you,  in  your  statement 

Mr.  VoLCKSR.  May  I  put  more  than  a  footnote  on  that  statement 
We  can't  have  that  land  of  influence  by  attempting  to  set  an 
interest  rate  in  the  market  and  adhering  to  it.  I  think  we  can  have 
a  profound  influence  on  interest  rates  over  time  by  affecting  the 
business  and  inflationary  climate  of  the  country. 

Senator  Pbozhibe.  But  what  you're  saying  is  that  if  you  have  an 
expansive  fiscal  policy,  and  if  you  have  the  momentum  that  we 
have  in  our  economy,  and  if  you  don't  have  an  incomes  policy  and 
if  you  don't  have  a  free  trade  policy  that  is  anti-inflationary,  and  if 
you  don't  have  an  antitrust  policy  that's  vigorous — then  you  can't 
expect  the  Federal  Reserve  Board  to  be  able  to  affect  interest  rates. 

Mr.  VoLCKER.  If  we  have  a  fiscal  policy  that's  preempting  40  to 
50  percent  of  our  net  savings,  in  good  years  or  bad  years,  somdtMdy 
is  going  to  get  squeezed. 

Senator  Proxmire.  On  page  6  you  say,  "*  *  •  the  laws  and 
traditions  of  this  country  embodying  a  separation  of  banking  and 
commerce  still  seem  to  us  valid."  Tlus  is  with  respect  to  the  legisla- 
tion before  us. 

You  say,  "*  *  *  to  the  extent  that  r^ulation  is  necessary  at  all, 
institutions  providing  the  same  services  should  be  subject  to  sub- 
stantially the  same  regulation  in  providing  these  services  regard- 
less of  their  form  of  organization." 

You're  going  to  be  followed  by  the  distinguished  chairman  of 
National  Citibank,  Mr.  Wriston,  who  is  giving  us  a  chart  that  I 
think  is  a  fascinating  chart.  I  think  it's  a  real  contribution.  He 
points  out  that  there  are  some  25  insitutions  that  have  something 
very  close  to  the  same  powers  that  banks  have.  Of  these  institu- 
tions, I  notice  15,  in  counting  across  the  line,  have  all  of  these 
following  powers:  take  money  and  pay  it  checkwriting,  loan,  mort- 
gage, and  credit  cards.  That  includes  American  Express,  Merrill 
Lynch,  Prudential,  Sears,  Beneficial,  et  cetera.  Yet  th^  other 
companies  can  also  engage  in  interstate  branching  and  money 
markets  and  securities,  life  insurance,  property  insurance,  casualty 
insurance,  mortgage  insurance,  buy  and  rent  real  estate,  cash  man- 
agement travel  agency  services,  and  so  forth. 

Now,  is  it  reasonable  to  confine  our  conmiercial  banks  to  their 
very  limited  areas  and  then  expect  them  to  compete  with  these 
otlwr  very  large  and  powerful  financial  institutums  that  have  so 
many  of  the  powers  that  banks  have? 

Mr.  VoLCKEE.  The  legislation  before  you  provides  for  some  ex- 
pansion of  banking  activities.  We  would  support  a  number  of  thoee, 
and  I  suggest  that  in  passing  at  least  a  number  of  other  t 
where  banking  authorities  mi^t  be  e 
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BANKS  AND  UFE  INSURANCE 

Senator  Froxmikb.  How  about  life  insurance?  Mr.  Wriaton 
makes  quite  a  point  of  that.  Why  shouldn't  banks  be  allowed  to  go 
into  life  insurance? 

Mr.  VoLCKER.  If  you're  talking  about  life  insureuice,  you  may 
ultimately  face  the  problem  of  concentration  of  economic  resources 
in  that  area.  We  haven't  got  a  position  on  this  particular  subject. 
Are  you  talking  about  Citibank  combining  with  Prudential  or  not? 
That  is  the  kind  of  question  that  you  raise. 

Senator  Proxmire.  Prudential  and  Citibank  are  both  going  to 
testify. 

Mr.  Volcksr.  You  can  ask  them  that  question  and  consider 
whether  you  want  to  go  that  far.  I'm  not  troubled  by  life  insurance. 
If  you're  talking  about  a  new  service  started  by  banks  de  novo;  but 
I  suppose  that's  not  the  question  you're  dealing  with.  The  Board 
has  no  position  on  this.  At  what  point  do  you  get  worried  about  the 
concentration  of  resources? 

Senator  Psoxmire.  I'm  just  saying  that  there  are  a  number  of 
areas  here,  interstate  branches,  life  insurance,  property  insurance, 
casualty  insurance,  mortgage  insurance,  which  the  b^kjs  are  not 
in.  Apparently,  they  feel  they  can't  get  into  it.  They're  limited  in 
most  of  these  areaa,  and  their  competition  has  no  limits. 

Mr.  VoLCKER.  Insureince  is  one  area  where  we  think  banks  could 
usefully  have  more  flexibility.  There  is  a  provision  in  S.  1720 — that 
despite  the  length  of  my  comments  I  didn't  touch  upon — which 
goes  in  two  directions;  at  one  point  it,  limits  it,  and  at  another 
point,  for  small,  banks  it  liberalizes  it.  We  rather  like  the  liberaliz- 
mg  portion  of  that  provision,  but  we  don't  like  the  other  portion  of 
it. 

That's  the  kind  of  decision  you  have  to  make.  But  I  think  there 
are  opportunities  for  liberalization  in  ^e  insurance  area,  specifioal- 
ty,  and  in  travel  services  and  in  data  processing  services. 

We  are  more  cautious  about  areas  where  the  risk  is  large,  and 
that's  one  of  the  reasons  we  say  that  complete  equity  is  going  to 
far.  A  line  should  be  drawn,  and  it's  easier  to  talk  about  drawing  it 
as  the  extremes;  you're  raising  a  question  about  a  bi^  money  area 
in  the  middle,  where  I  think  more  liberalization  is  desirable. 

The  Chairman.  Senator  Riegle. 

Senator  Riegle.  Thank  you,  Mr.  Cheiirman. 

Chairman  Volcker,  first  of  all,  let  me  say  I  believe  that  we  are  in 
veiy  serious  financial  trouble  in  the  country  at  this  time,  and  that 
high  interest  rates  are  a  msuor  part  of  the  problem.  I  think  you  can 
do  something  about  it,  and  I  think  you  should,  but  I  don't  say  that 
it  ought  to  be  done  in  a  vacuum.  There  does  need  to  be  a  change  in 
the  policy  mix.  There  does  have  to  be  some  fiscal  tightening  in 
exchange' for  monetary  eetsing,  emd  I  don't  think  we  can  wait  any 
longer  to  do  it. 

I  d  like  to  refer  you  here  to  the  front  page  of  the  business  section 
in  today's  Washington  Post.  I  want  to  show  you  four  articles  relat- 
ed to  this  problem.  I  believe  you  bear  some  responsibility  for  it 

The  headline  is  "$100  BUUon  Deficit  Possible  by  1984  f     ' 


Now  I'm  on  the  Budget  Committee,  and  I  can  tell  you  that  a  big 
part  of  the  deficit  problem  is  the  fact  that  the  economy  is  sliding 
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into  TBcession.  revenues  are  off,  and  high  interest  rates  are  certain* 
)y  heavy  in  impact  there.  The  cost  of  borrowing  is  up,  and  that's 
inflating  and  ballooning  the  deficit  on  that  side. 

Underneath  that  article  it  says  "Trade '  Deficit  Narrow,  But 
Brock  Pessimistic."  It  mes  on  here  to  talk  about  problem  in  our 
balance  of  payments.  Certainly  the  high  interest  rates  here  are 
having  a  major  effect. 

Underneath  that  there  is  a  story  'Tord  Motor  Company  Loses 
$335  Million." 

General  Motors  earlier  this  week  reported  a  $468  million  loss  for 
the  90Klay  period.  In  fact,  on  an  operating  bads,  according  to  the 
Wall  Street  Journal,  it  may  be  something  closer  to  $900  million, 
and  that's  in  90  days,  for  just  one  company. 

Then  over  here  to  the  side,  and  it's  almost  crowded  out,  is  a  story 
that  says  "Two  of  Every  Three  S.  &  L.'s  in  the  Country  are  Insol- 
vent," economist  says. 

Clearly,  if  anybody  is  in  trouble  because  of  the  high  interest 
rates,  it's  the  S.  &  L.  s. 

PBBHANENT  DAMAGE  TO  THt  COUNTRY 

Now,  I  don't  think  it's  sufficient  to  continue  to  say  there  is 
nothing  that  you  can  do  about  it,  because  I  think  the  damage  that's 
piling  up  in  certain  sectors  is  so  severe  that  we're  b^tlnning  to  do 
permeinent  damage  to  the  country.  If  we  need  to  change  the  policy 
mix,  and  I  believe  we  do,  then  I  think  you  have  to  be  a  forcible 
advocate  for  that.  Interest  rates  have  to  come  down,  and  I  think 
they  can  come  down.  You  have  consistenUy  missed  hitting  your 
own  targets  on  money  growth.  As  you  know,  that's  part  of  the 
problem. 

I  think  the  question  of  how  much  credit  of  that  which  is  availa- 
ble, which  is  left  after  Government  borrowing,  goes  for  mergers 
and  corporate  takeover  is  a  serious  policy  question.  I  believe  you 
have  some  reach  in  that  Etrea.  You  may  not  want  to  touch  it,  but  I 
think  you  can,  and  I  think  you  should.  If  you're  reluctant  to  do  it, 
clearly,  the  President  has  the  authority  through  the  Credit  Control 
Act  to  reach  through  to  those  kinds  of  problems — if  we  find  our- 
selves in  an  emergency  situation.  I  believe  we  are. 

So  let  me  ask  you  some  questions  about  it.  Has  the  Reagan 
administration  urged  you  to  ease  monetary  policy  of  the  Fed  and  to 
bring  down  interest  rates?  Has  there  been  Euiy  sign  that  they  think 
it's  time  to  change  the  policy  mix  and  do  some  monetary  easing? 

Mr.  VoLCKEH.  I  m  sure  you  read  what  I  read  in  the  newspapers 
some  weeks  ago.  Is  there  any  direct  urging  of  us  to  ease  monetary 
policy?  In  the  sense  I  think  you're  talking  about,  there  hasn't  been 
any  direct  comment  to  me  to  that  effect.  In  fact,  my  perception  all 
along  has  been  that  in  terms  of  general  objectives,  we  see  tnings  in 
quite  parallel  ways. 

Senator  Riegle.  In  other  words,  the  administration  supports  the 
current  monetary  policy? 

Mr.  VoLCKER.  You'll  have  to  ask  them  what  they  think  of  this 
monetary  policy.  This  week  they  certainly  have  supported  the 
notion  that  we  need  persistent  restraint  on  monetary  and  credit 
growth  over  a  period  of  time.  As  I  say,  as  to  whether  they  like 
monetary  policy  this  week  or  next  week,  you'd  better  ask  thei* 
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Senator  Riegle.  What  I'm  asking  you  and  I  think  you  answered 
it,  is  that  the  President  or  someone  speaking  directly  for  him,  has 
not  said  to  you  that  they'd  like  to  see  a  change  in  the  monetary 
policy? 

Mr.  VoLCKER.  They  have  been  supportive  of  the  general  thrust  of 
policy,  if  I  may  put  it  that  way. 

Senator  Riegle.  Have  they  urged  you  in  any  way  to  do  any 
credit  targeting  to  try  to  get  some  relief  to  some  of  these  sectors 
that  are  starving  to  death — for  example,  the  construction  industry? 

Mr.  VOLCKBR.  No. 

Senator  Riegle.  None  at  all? 

OPPOSED  TO  CREDIT  ALLOCATION 

Mr.  VoLCKER.  No.  As  a  matter  of  public  record,  they  are  much 
opposed  to  credit  allocation. 

Senator  Riegle.  I  would  just  say  on  that  point — I  don't  want  to 
bog  down  on  it — that  we  do  have  credit  eillocation  now.  We  may  not 
w£mt  to  call  it  that,  but  we're  rationing  credit  by  price.  The  people 
who  are  getting  the  credit  are  those  who  can  afford  to  pay  the  higii 
interest  rates,  and  those  who  can't;  don't  get  it.  That's  a  form 
credit  allocation. 

Mr.  VoLCKER.  It's  being  rationed  by  the  market,  certainly. 

Senator  Riegle.  It's  being  rationed  by  the  ability  to  pay.  That 
may  or  may  not  be  an  appropriate  test.  If  the  country  is  an 
economic  transition  of  almost  epic  size  and  consequence,  as  I  be- 
lieve it  is;  to  get  through  a  transition  and  not  lose  half  your 
patients  on  the  way,  you  have  to  design  a  cure  so  it  keeps  sectors 
alive.  I  think  you've  got  sectors  that  are  dying  right  i3efore  your 
eyes,  and  you're  tftking  a  hands  off  approach.  I  don't  think  that's 
responsible,  frankly. 

Mr.  VoLCKER.  Let  me  say  that  I  am  strongly  in  favor  of  a  change 
in  the  policy  mix,  in  the  sense  of  getting  the  deficit  down. 

Senator  Riegle.  But  you're  part  of  the  policy  mix.  And  if  you 
were  to  say  publicly,  for  example,  "Look,  we're  prepared  to  bring 
down,  to  £ict  in  a  way  to  bring  the  interest  rates  down,  or  to 
incre£ise  the  money  supply,  if  we  see  a  corresponding  fiscal  re- 
sponse," in  whatever  time  frame  you  think  is  necessary,  if  you  put 
tnat  offer  out  there  in  clear  terms,  you  might  find  some  people 
supporting  it. 

You  have  some  initiative  here,  you  can  do  some  acting  yourself, 
instead  of  waiting  for  somebody  else  to  act. 

Mr.  Volcker.  If  we  act  to  pump  up  the  money  supply,  it's  gamg 
to  be  counterproductive. 

Senator  Riegle.  It  seems  to  me,  to  stay  in  this  state  of  paralysu 
with  the  high  interest  rates  when  we  see  what's  happening  in  the 
construction  industry,  the  automobile  industry,  farming,  small 
business,  and  to  watch  the  bankruptcies  soar — to  simply  take  a 
hands  off  attitude  and  say  "Well,  tnere's  just  no  way  to  change 
things," — is  not  a  sufficient  response. 

Mr.  VoLCKEs.  We  have  a  great  many  problems  in  the  financial 

system.  We  have  a  great  memy  problems  in  the  economy.  But  I 

think  you're  attributing  more  of  those  problems  to  monetary  poli<gr 

than  the  situation  justifies.  We  have  these  problems  because  ai  a 

~«ord  of  years  of  accelerating  inflation. 
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Senator  Riegle.  There  are  several  things  that  contribute  to  it. 
The  question  is,  how  do  we  endure  in  the  short  run?  We  need  a 
long-run  strategy  to  stabilize  our  economic  situation,  and  you've 
got  to  get  to  the  long  run. 

Mr.  VoLCKER.  But  the  history  of  the  past  15  years  and  longer,  if  I 
may  suggest,  is  that  when  we  have  had  economic  dif^culties,  we 
have  backed  off  from  dealing  with  inflation.  The  net  result  is  that 
inflation  has  gotten  worse,  and  with  each  cycle  the  problem  is 
worse  yet.  You  would  suggest  that  we  back  off  from  dealing  with 
inflation  in  this  cycle,  but  then  we'de  all  to  be  sitting  here  a  year 
or  two  from  now  and  those  problems  are  all  much  worse.  If  we  fail 
to  carry  through  with  the  anti-inflationary  effort,  I  think  that 
would  be  the  greatest  disservice  in  dealing  with  those  real  prob- 
lems in  the  short  and  long  run. 

Senator  Riegle.  Well,  high  interest  rates  by  themselves  are  infla- 
tionary, and  it  troubles  me  that  it  doesn't  seem  to  me  that  you  can 
see  that,  when  that  has  become  a  m^or  part  of  the  problem. 

Mr.  VOLCKER.  If  I  may  interrupt.  Senator  Riegle,  in  the  last  few 
months,  as  I  said  earlier,  short-term  interest  rates  have  come  down 
considerably.  If  we  influence  anything  in  the  short  run,  we  influ- 
ence short-term  rates.  Long-term  rates  have  not  come  down; 
they've  gone  up.  That  is  certainly  not  because  we've  been  raising 
short — term  rates.  That  is  the  kind  of  problem  we're  coping  with. 

Senator  Riegle.  Are  you  within  your  monetary  aggregate  targets 
yet? 

Mr.  VoLCKER,  We  are  low  on  M-1,  we  are  high  on  M-2,  and 
higher  still  on  M-3.  I  think  M-1  is  running  low  and  the  other  M's 
are  running  high  for  reasons  of  institutional  change. 

Senator  Riegle.  If  I  may  quickly  ask  you  a  different  question, 
because  we're  under  a  time  limit.  Do  you  think  the  economy  is  in  a 
recession  at  the  moment? 

Mr.  VoLCKER.  I  think  by  traditional  tests  it's  probably  premature 
to  pronounce  that.  That's  something  you  pronounce  after  the  event, 
when  you  can  see  what's  happened.  [Laughter.] 

Mr.  VoLCKER.  You're  asking  me  whether  you  can  see  a  lot  of 
developments  in  the  economy  that  may  suggest  that  6  months  from 
now  National  Bureau  can  look  back  and  say,  "Yes,  in  retrospect 
it's  clear  the  economy  was  in  recession,  and  it  began  in  October  of 
1981  or  before".  I  think  that  is  quite  possible  and  likely.  But  you 
know,  you  don't  know  whether  you're  in  a  recession  until  you  see 
whether  it's  been  prolonged,  general,  and  what  its  depth  is 

Senator  Riegle.  You  cannot  say  that  we  are  in  a  recession  today? 
As  of  today,  you're  not  convinced  that  we're  in  one  at  the  moment? 

Mr.  Volcker.  I  think  it's  quite  possible. 

Senator  Riegle.   That  we  are   in  a  recession  at  the  moment? 

Mr.  Volcker.  Yes. 

Senator  Riegle.  If  we  are,  are  there  any  plans  the  Fed  would 
have  to  try  to  get  us  out  of  the  recession? 

Mr.  Volcker.  We'd  better  get  out  of  the  recession  in  a  way  that 
is  consistent  with  dealing  with  inflation.  We  come  back  to  the  same 
story.  If  the  economy  goes  into  recession,  that  normally  reduces 
demands  for  private  credit  emd  normally  is  accompanied  by  some 
easing  of  pressures  on  the  money  market.  That  can  be  entirely 
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consistent  with  maintaining  restraint  on  the  growth  of  money  and 
credit. 

We  would  intend  to  maintain  that  restrain  to  avoid  excessive 
growth  in  money  and  credit. 

Senator  Riegle.  I'm  sure  you  know  this,  but  if  the  unemploy- 
ment rate  goes  up  another  percentage  point  and  stays  that  way 
over  a  year's  time,  it  balloons  the  deficit  by  another  $30  billion 
approximately. 

Mr.  VoLCKER.  Frankly,  I'm  less  worried  about  that  deficit  in  the 
immediate  future,  and  certainly  less  worried  about  the  part  that 
may  respond  to  sluggish  busine^  activity  than  about  the  direction 
that  deficit  is  taking  over  time.  Apart  from  cyclical  influences,  I'm 
afraid  that  the  real  difiiculty  is  that  the  budget  is  in  large  deficit 
in  good  times  and  in  bad  times.  The  challenge  is  to  take  further 
action — which  I  certainly  expect — to  change  that  trend  in  the  defi- 
cit. 

Senator  Riegle.  You  and  I  agree  on  that.  We  need  fiscal  tighten- 
ing in  exchange  for  the  monetary  easing. 

Let  me  ask  you  to  supply  for  the  record,  because  my  time  is  up, 
the  answer  to  this  question.  We've  heard  for  9  months  now  that 
the  tight  money  policy  of  the  Fed  has  resulted  in  shift  adjusted 
M-IB  growth  well  below  the  Board's  targets.  I  would  like  to  know 
exactly  for  the  record  what  the  the  annual  growth  rate  has  been 
for  shift  adjusted  M-IB  from  the  fourth  quarter  of  1980  through 
the  third  quarter  of  1981.  And  if  you've  got  that  now,  I  would  ]Jke 
to  have  it  today,  if  anybody  can  provide  it. 

Mr.  VoLCKER.  It's  1.1  percent  through  September.  I  don't  remem- 
ber what  it  was  for  the  third  quarter  as  a  whole. 

Senator  Riegle.  Well,  what  was  the  target?  Can  you  tell  me 
that? 

Mr.  VoLCKER.  The  target  for  the  year  is  3.5  to  6. 

Senator  Riegle.  3.5  or  6.  And  we  re  running  at  1.1? 

Mr.  Volcker.  That's  right.  The  target  for  M-2  is  6  to  9,  and 
we're  running  about  10. 

Senator  Riegle.  My  time  is  up.  Thank  you. 

The  Chairman.  Mr.  Chairman,  as  you  know,  the  purposes  of 
these  hearings  were  to  discuss  the  legislation,  I  am  well  aware  that 
it's  impossible  when  you  visit  here  for  you  to  escape  questions  on 
interest  rates.  I  don't  want  my  friend  from  Michigan  to  misunder- 
stand, I'm  not  being  critical  of  him  opening  up  the  subject,  because 
it's  always  happened  on  this  committee  whenever  you  are  here. 
But  inasmuch  as  it  has  been  brought  up  I  want  to  make  a  point 
about  this  whole  thing.  We  talk  about  loose  fiscal  policy.  Senator 
Proxmire  talks  about  loose  fiscal  policy.  Again  I'm  not  attempting 
to  be  partisan.  I'm  not  the  least  bit  concerned  about  Republicans 
and  Democrats  at  this  time.  But  being  chairman  of  this  committee 
has  put  a  special  responsibility  on  me,  whether  it's  warranted  or 
not.  1  hear  about  it  daily.  Why  don't  I  force  the  Fed  to  do  this.  I'm 
chairman  of  the  committee.  You  can't  imagine  the  letters  I  receive. 
"You've  been  chairman  for  10  months.  Why  aren't  interest  rates 
down"  and  all  that, 

I  spend  a  lot  of  time  thinking  about  it.  And  I  talk  to  a  lot  rf 
economists  and  everybody  that  I  can,  trying  to  grope  for  aome 

lutions.  The  more  I  look  at  it,  the  more^  convinced  I  t>ecome  that 
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what  you  are  saying  is  really  true.  That  you  can  have  an  efiect  on 
short-term  interest  rates,  but  as  long  as  fiacal  policy  is  going  th« 
way  it  is,  there  is  less  effect.  Too  many  people  t^  to  make  the  Fed 
the  scapegoat.  If  we  did  force  you  to  take  certain  action!,  it  might 
make  us  feel  good  in  the  short  run.  Like  going  to  the  emergency 
room  of  the  hospital  but  never  getting  a  permanent  cure. 

We  don't  need  to  look  at  the  future,  we  can  look  at  the  paat.  The 
Fed  vascillating  one  way  and  another,  usually  too  little  too  late,  too 
much  too  Foon,  and  so  forth.  But  basically  not  being  able  to  influ- 
ence a  fiscal  policy  that's  been  out  of  control  for  bo  many  yean. 

Remember  the  legislation  that  was  introduced  after  the  Aiumitt 
recess,  the  great  populism  that  came  out.  Do  something  to  the  Fed, 

Rut  a  farmer  on  the  Board,  to  put  a  busineseman  on  the  Board,  put 
[embers  of  Congress  on  as  ex  officio,  and  so  forth.  I  don't  believe  it 
would  have  had  one-tenth  of  1  percent  impact  on  inflation  or  on 
interest  rates. 

We  keep  coming  back  to  fiscal  policies.  Senator  Proxmire  it 
absolutely  right  that  that's  where  the  ball  game  is.  And  until 
Congress  disciplines  itself  and  proceeds  beyond  what  we  have  al- 
readv  done.  That  monumental  achievement,  $50  billion  in  cuts.  No 
one  thought  we  could  do  it.  The  markets  didn't  think  we  could  do 
it.  I  wouldn't  have  believed  it  could  have  taken  place  Ntnce  llMt 
January,  and  I  don't  think  anyi>ody  else  would  have  beiitrved  it.  So 
interest  rates  are  still  high.  They're  down  2  or  3  percent,  but  ntftl 
overwhelmingly  high.  TJw  marketa  are  re«pondine,  Henry  Kauff' 
man  gets  a  lot  of  press  attention  saying  bow  terribK  it  is  and  all  of 
that.  But  they  haven't  turned  around  as  much  a«  I  thoogbt  they 
sbookL 

EMUTLeMENT  PBOCKAMS 

Until  Cbogreae  has  the  political  courage  to  look  at  thcae  entiti*' 
mecx  programs-  That  is  where  the  problem  is.  T  serve  on  the 
Appropriatioos  Committee.  I'm  alao  pert  of  the  leadership,  and  I'm 
chairman  of  ad  hoc  committee  to  make  reconunetxtaticma  to  th» 
Presidei:^  an  the  additional  iI6  billion.  So  I've  been  looking  at  it 
daily  Yo»i  can't  keep  cutting  the  taaoe  piece  of  the  pie  over  and 
uver  agarr; 

Ic  inj  HUD  iuhcnmmittee,  what  do  I  do,  eliminate  on*  of  the 
Space  scuttles'^  T^:at  wviM  gc.  •yrer  like  a  l«ad  zt^mim  in  Cmv- 
^TESfc  Sor^  'uer's  cut  the  Space  Sr.jiti>  (vrjg7am.  Drt  1  cat  tim 
T-an^^Trj-j  9«£er3ns  health  ^are.  hotfpitalizatioR  program?  I  can't 
Iz's  zat  an  appropriated  it«m.  Ifi  back  to  the  arathortation  prryMM. 

An^tody  wtio  will  lonk  at  the  Federal  bu^feset  ■^wr  the  Uet  two 
^ecaoes  has  v>  conciude  thac  i±e  enonnoo*  grnmth  ha*  not  vxr^  .'n 
±e  'Haaesicnsrj  pro^rama.  h  baa  cohk  in  entiekments  prr-^anut 
becaoae  w?  w»re  .^nerrwa  wizh  auxetnacic  COLA'*,  with  apox^vmstttt- 
incrgaae*.  with  jivmi^  aa  Komel'.  L«ng  iout  on  ther  f^MT  <-i  tji* 
aecaie  dier  ither  iay.  2fl  percent  Jicr*aae  1  year  m  *ieiai  v^arxj 
■wni.  so  .swTs^otuiin^  jcrmae  :n  taxation. 

I  ^hinJE  it  ia  mally  :jni^ir  to  make  anybotiy  eiae  the  s 
Fn  an  ^reac  ttefeader  i^  die  Fed:,  idser  &aa  t»  iatf  t  t 
' :  CO  iiook  ac  die  iueEoricat  nifiori  antf  ma  whene  f" 


dwifai&ct;  trw^  that  x's  die  -vut  ?<>ar»  d-.at  >wk  boii.  ^vf  tf 
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growing.  There's  no  doubt  about  it.  We  can  come  back  and  cut  the 
President's  additional  $16  billion,  and  I  don't  think  it  will  afTect 
the  markets  one  bit.  If  we  cut  those  1-year  appropriations  program, 
it's  good,  it's  helpful,  but  as  long  as  the  markets  and  everybody 
sees  that  those  automaticeilly  indexed  programs  are  growing  out  m 
control  and  will  produce  those  huge  deficits  in  the  future,  we're  not 
going  to  have  a  change  in  the  psychology. 

Yet,  Congress  is  so  afraid  to  touch  anything  in  the  entitlements 
programs.  Unless  we  have  the  courage  again  to  recognize  that  it's 
not  important  who's  a  Republican  and  who's  a  Democrat,  but  that 
we  have  a  critical  nationfd  economic  crisis.  Unless  we're  willing  to 
take  some  of  the  short-term  flak  from  the  people  of  this  country. 
That  includes  social  security,  too — now,  all  the  press  can  run  out  of 
here  and  yell  and  scream  and  say  Senator  Gam  wants  to  rip  off 
the  old  people.  Well,  that's  fine.  Do  it  if  you  want  to. 

I'm  not  talking  about  cutting  anybody's  present  social  security 
pension  at  all.  But  even  a  proposal  to  delay  the  cost-of-living  in- 
crease for  3  months,  once,  from  July  1  to  October  1,  brought  a 
firestorm  of  protest.  Congress  and  the  administration  bficked  away 
from  even  considering  that.  That  would  have  saved  over  $7  billion, 
and  it  wasn't  a  cut  in  the  increase,  not  a  cut  in  present  benefits. 
Boy,  did  we  run  for  cover  on  that. 

I'm  simply  saying  that  we  can  play  with  the  type  of  l^^slation 
I'm  talking  about.  We  can  try  and  correct  the  system.  We  can 
badger  the  Federal  Reserve  Board.  We  can  do  all  sorts  of  things. 
But  the  bottom  line  is  that,  until  we  have  the  political  courage  to 
tell  the  American  people  how  really  bad  this  problem  is  and  be 
willing  to  do  something  about  it.  With  food  stamps,  with  COLA's  tk 
all  kinds.  To  adjust  the  CPI  so  that  40  percent  of  it  isn't  for 
housing.  My  cost  of  living  isn't  going  up  that  much  every  month 
unless  I'm  buying  a  house  every  month.  Particularly  the  elderly 
are  not  buying  new  houses. 

We've  got  a  tight  fiscal  policy  on  discretionary  parts  of  the 
appropriations  process,  very  tight,  an  enormous  $50  billion  cut.  But 
we  haven't  even  taken  a  look  at  those  entitlements  pn^ams,  EUid 
that  is  the  heart  of  our  fiscal  problem.  You  look  at  those  numbers, 
without  us  doing  anything,  and  see  how  they  increase. 

I  just  simply  say,  Don,  I  think  that  is  what  we've  got  to  have — 
the  courage.  If  we  will  take  the  short-term  flak  from  the  special 
interest  groups  who  say,  hey,  I'm  not  going  to  vote  for  you  if  you 
vote  to  cut  my  program  or  even  slow  my  increase,  I  think  we  might 
be  surprised  what  the  American  people  will  do  politically  for  all  of 
us  if,  as  a  result  of  some  of  those  tough  actions  in  the  short  run, 
interest  rates  came  down  and  inflation  came  down.  They'd  say,  my 
goodness,  there's  finally  a  Congress  that  is  responsible  and  did 
something  for  the  good  of  the  country.  We  might  even  jump  ahead 
on  that  poll  that  shows  the  top  20  professions  in  level  of  confidence 
of  the  American  people,  with  used  car  dealers  20th  and  Members  of 
Congress  19th.  [Laughter.] 

Senator  Riegle.  Would  you  just  yield  for  a  comment,  because 
hopefully  what  we're  driving  toward  is  a  chemge  in  the  policy  mix. 
It  seems  to  me  what  we're  all  saying  here  is  that  the  mix  we  have 
at  the  moment  is  not  going  to  get  the  job  done  for  us.  The  evidence 
is  piling  up  to  that  enect.  But  I'd  like  to  just  add  two  things  that 
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bsve  to  go  on  the  bsc.  One  es.  and  I  can  jaet  tell  7m  this  fn^ 
bang  on  the  budget  anunittee.  thai  despite  the  130  biDiaD  m 
cats— and  I  nXed  for  the  spenrimg  ceQine— -there  aie  more  saoed 
oo«s  nmning  anxmd  in  the  bodgec  Uiat  hsve  not  Mt  the  bta^fM 
knife  vet-  Tfae  big  defense  increases.  Sar  exanide^  are  mselhan  we 
can  affonL  Sooae  of  it  e  josdfied.  some  of  it  s  doc  Bbi  >ast  ■■ 
icnng  of  the  Fmanrial  prsure  and  screse.  vere  ^nng  to  have  to 
take  the  knife  to  thai  particniar  sacred  cow. 

Box  OD  the  tax  cm.  «iucfa  joa  didn't  mention.  I  think  mart 
seriaas  oteervers  todar.  leganfle^  of  panr  or  philaeo|)h  j.  feel  tiaC 
the  aggiegale  sw  of  the  tax  cut  over  the  time  &ame  that  we'ie 
f  ifcmp  aboQt.  is  pvobaUr  bigger  than  ■«  can  digest,  given  tfae 
other  *»'TBM»iiif  realities^  Even  the  *'*»""' ■■«'t*'''»*  is  back  oov  Tidi 
someching  '•■n^rf  i^vecue  ^nhamrgtrum  vhicfa  is  the  >*ipli*^ni»»i 
for  tas  increases-  to  ay  to  End  a  vray  to  shave  it  da^iL 

I  v«Ked  for  the  tax  cat.  too.  des^iite  reserraiians^  Bat  I  think  if 
w  re  serioQE  aboot  doing  this-  vie  have  to  make  adJnsDneots  is  all 
these  areas.  I  don'i  think  it's  si^icteii:  for  the  Federal  Reserve 
System.  «incih  h^  an  enomwtg  role  to  piay  bne  in  terms  rf  the 
segregate  amount  of  credit  svail^de.  vrhere  it  goes,  and  ai  what 
rales.  10  ami^  say  look.  Fm  sorrr.  Fm  anck.  I  have  to  betsieally 
behav«  in  a  way  ihai'g  milapFang  major  seg^necte  cf  the  eoamanT 
becaise  I  cazi't  get  the  otbei-  players  to  do  what  ihey  need  to  dot 

If  were  tbai  >v^j!ifK  as  a  sysem.  vrfaere  the  Preadmi  cant  call 
in  tfae  Om"n-uir>  of  the  Fed  or  the  dtairroan  c^  tj^^  Fed  can't  go 
down  and  see  ihe  Pieadem.  and  they  can't  inviie  in  Bernard  Baker 
aad  Tip  0~NeiI!  and  vrork  om  a  program.  I  think  the  .American 
pohbc  s  hke^  to  torn  everyixMhr  out  in  the  next  dectioo.  Some- 
body ~e  got  to  make  a  moc«  here,  and  staying  vrith  dy-hi{^  interest 
rates  when  iheyre  c»p«ang  thif  kind  of  dairage.  and  a  lot  of  This  is 
goine  to  be  with  ns  for  many,  many  years,  is  iriet^wgisafaie- 

Tfae  CbAiSMAX.  QoD.  I  donl  rfi^j^  1  ii'  with  yoo.  other  ihan  the 
caose  of  high  inieresi  rates.  I  domt  think  ihosp  inieresi  rales  are 
gmag  to  came  down  vilh  band-aidE.  Tliey'ie  going  to  come  dcnm 
vrhen  we  ^xtw  the  markeS  thai  wv  are  willing  to  »"«•*  the 
probJac  of  a  snowball  rolling  downhil]  to  produce  a  de&xi  of  $100 
billioci  by  l^^  and  II20  binitm  by  I9t^5.  and  00  down  the  nnd. 
Even  if  vre  get  so-called  revenue  esihancemeiit.  ei«n  if  we  cut  back 
on  sosne  oiT  the  tj»  decrease  and  vre  increase  tj"*^  unlesE  vre 
attack  thoee  entiileinentE  prxigrame  it'll  happen.  1  jost  can't  Bay 
thai  siroDg!y  eoou^  after  an  intense  stody  of  the  budgra  these 
last  few  wee^ 

I  disagree  00  dejiense.  tboogh  I  think  tbese's  obriously  a  wasie  in 
defense- 1  think  it  m  dangoms  to  cm  the  defense  budget- 

Senator  Rmaj  Fm  txn  taTHng  about  anting  the  bodget.  rm 
talk-jT^  abom  cmxing  liie  inoease. 

"Hie  Chaixmax.  I  think  the  inacase  ie  jiuaified  because  o^  vrhat 
we  have  done  the  1^  decade.  By  any  measure  of  percentage  of 
groK  national  product  or  percentage  of  the  total  budget.,  it  has 
decre^»ti  It  has  deoBSBed  tremendootjy  in  puithseisg  powvr 
again,  vrhen  the  entjticapents  programE  go  up.  If  Fm  going  to  err  in 
scHsK^ng,  Tm  going  to  err  on  the  higb  side  go  defense  becanMof 
theSovkl  threat. 
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I  also  disagree  on  the  tax  cut.  We  are  carrying  the  highest  tax 
load  in  the  history  of  this  country,  23  percent  of  gross  nationAl 
product.  That  is  a  higher  level  of  taxation  than  is  necessary  to 
finance  any  year  of  World  War  II.  As  much  as  I  favor  a  balanced 
budget,  I'm  amsized  at  some  of  the  people,  the  economists  of  this 
world,  the  Walter  Hellers.  I  don't  ever  remember  them  taJking 
about  it  before,  but  they've  suddenly  become  converts  to  balanced 
budgets. 

I  would  rather  have  Federal  spending  or  tEixation  at  18  or  19 
percent  of  GNP  and  a  deficit,  then  taxation  at  25  or  26  percent  and 
a  balanced  budget.  What  would  $1  Vz  trillion  balanced  budget  do  for 
us?  There's  still  the  drain  on  the  market,  the  tremendous  move- 
ment  of  resources  from  the  private  sector  to  the  public  sector.  So  I 
think  a  balanced  budget  by  itself,  even  though  I  lavor  it,  is  not  the 
most  important  thing.  You've  also  got  to  look  at  the  proportion  of 
the  national  income  that  Government  is  removing  from  the  private 
sector. 

We  need  to  meike  comparisons  with  other  years'  deficits  and  look 
at  the  level  of  taxation  at  18  or  19  percent.  I  think  that's  a  pretty 
good  answer  as  to  why  some  of  the  conditions  are  much  more 
stable. 

We  can  always  have  a  balanced  budget.  We  could  have  one  easily 
by  1984,  if  you  want  to  take  about  25  or  26  percent  of  GNP  in 
taxation,  especially  if  we  are  going  into  a  recession.  What  would 
the  economists  normally  advocate?  Stimulus,  a  tax  cut. 

Senator  Riegle.  I'd  be  happy  to  yield,  Mr.  Chairman.  [Laughter.] 

CONTRIBUTION  TO  ECONOMIC   PROBLEMS 

Senator  Riegle.  May  1  just  say  one  thing,  and  that  is  this:  when 
the  Fed  sets  for  itself  a  target  on  Ml-B  of  3.3  percent  and  the 
performance  for  the  year  to  date  is  running  at  1.1  percent,  tjiat's  a 
real  problem.  Separate  and  apart  from  everything  else  we're  talk- 
ing  about  here,  when  you're  that  far  off  your  target,  you're  contrib- 
uting to  the  difficulty  we're  seeing.  But  I  believe — I  want  to  urge 
you  to  consider  and  take  the  message  back  to  the  others  on  the 
board,  there  will  be  some  of  us  here  that  feel  strongly  that  falling 
that  far  short  on  that  target  is  a  material  contribution  to  our 
economic  problems  and  I  nope  you  can  fix  it  and  fix  it  soon. 

Mr.  VoLCKER.  Let  me  just  make  one  comment  on  that,  which  ties 
it  into  the  legislation  before  the  committee.  [Laughter.! 

We  do  have  more  than  one  target;  I've  already  maoe  that  point. 
But  just  looking  at  Ml  alone,  I  think  it's  fair  to  say  that  we've  had 
a  much  more  rapid  growth  in  money  market  funds  this  year  than 
we  anticipated  in  setting  that  target.  To  some  degree,  some  of  that 
growth  in  money  market  funds  is  a  substitute  for  Ml,  ets  d^ined. 
When  we  allow  for  that — and  you'll  have  to  make  a  fairly  modest 
allowance  in  terms  of  the  growth  in  money  market  funds — we  have 
a  latter  effective  increase  in  Ml,  although  statistically  we've  got 
no  way  of  breaking  out  the  part  of  money  market  funds  that  is 
transactions  balances.  I  don't  think  there's  any  question  that  the 
efTective  money  supply,  in  terms  of  transactions  balances,  has  been 
growing  faster  than  that  measured  Ml  number. 

Senator  Riegle.  Perhaps  it  has.  If  you  want  to  go  ahead  and 
change  your  system,  thats  something  else.  But  you're  running  at 
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roughly  a  third  of  your  announced  tai^t,  and  I  believe  that's  a 
substantial  enough  deviation  that  it'e  contributing  to  this  problem. 

I  tiiank  the  chairman  for  his  indulgence. 

The  Chairman.  Mr.  Chainnan,  there  are  a  lot  more  questions 
here  but  we  have  five  other  witnesses,  emd  Don  and  my  colloquy 
has  spared  you  answering  some  of  those  questions  todav.  We  wiU 
submit  some  of  them  to  you  in  writing,  b^use  we  would  like  the 
board's  response  on  specinc  aspects  of  the  l^islation. 

We  thank  you  very  much  for  your  testimony  today. 

Mr.  VoLCKBR.  Thank  you. 

The  Chairman.  Ladies  and  gentlemen,  if  we  could  have  your 
attention,  please,  and  quiet,  our  next  witnesses  have  been  very 
patient,  sitting  through  these  2  hours.  So  we  would  appreciate  your 
cooperation.  Those  of  you  who  are  leaving,  if  you  would  do  it 
quickly,  and  those  of  you  who  are  not,  if  you  would  sit  down, 
please. 

We're  hapmr  to  have  in  the  second  panel  today  Walter  Wriston, 
chairman  of  uticorp;  James  D.  Robinson  III,  chairman  of  the  board 
of  American  Express;  Robert  A.  Beck,  chairmem  and  chief  execu- 
tive officer,  the  Prudential  Insurance  Co.  of  America;  Rc^er  E. 
Birk,  chairman  and  chief  executive  officer,  Merrill  Lynch  &  Com- 
pany; Finn  M,  Cfispersen,  cheiirman,  the  Beneficial  Corp. 

Gentlemen,  we're  happy  to  have  you  with  us.  We  appreciate  your 
patience.  When  Chairman  Volcker  is  here,  it  always  seems  to  go  on 
longer  than  we  intended. 

Mr.  Wriston,  would  you  like  to  begin? 

STATEMENT     OF     WALTER    WRISTON,     CHAIRMAN,     CITICORP; 
JAMES  D.  ROBINSON  III,  CHAIRMAN  OF  THE  BOARD,  AMERI- 
CAN EXPRESS  CO.;  ROBERT  A.  BECK,  CHAIRMAN  AND  CHIEF 
EXECUTIVE  OFFICER,  THE  PRUDENTIAL  INSURANCE  CO.  OF 
AMERICA;   ROGER  E.   BIRK,   CHAIRMAN   AND   CHIEF   EXECU- 
TIVE OFFICER,  MERRILL  LYNCH  &  CO.,  INC.;  AND  FINN  M.  W. 
CASPERSEN,  CHAIRMAN,  BENEFICIAL  CORP. 
Mr.  Wriston.  Mr.  Chairman,  I'm  Walter  Wriston,  chairmim  of 
Citicorp,  Citibank.  I  appreciate  very  much  the  opportunity  to  com- 
ment before  this  committee  on  Senate  bills  1720  and  1721.  But  I 
am)reciate  far  more  the  fact  that  this  committee,  under  the  leader- 
ship of  Senator  Gam,  holds  out  the  promise  of  enabling  the  Na- 
tion's banks  to  participate  in  the  modem  delivery  of  America's 
financial  services.  It  proposes  to  bring  the  structure  of  our  deposi- 
tory institutions,  virtually  unchanged  for  50  years,  into  contempo- 
rary reality,  through  this  year's  proposed  legislation,  which  the 
chairman  described  as  a  first  step,  and  in  suteequent  steps  contem- 
plated for  next  year. 

I  would  also  like  to  associate  myself,  Senator  Gam,  with  your 
indignation  toward  those  who  would  seek  more  freedom  for  them- 
selves to  compete,  while  retaining  or  increasing  controls  on  any 
who  would  compete  against  them.  You  will  hear  no  such  testimony 


COMPBTmVK  DISADVANTAGES 

I  am  also  happy  that  we  are  substantially  and  stron^y  alined 
with  the  administration,  as  represented  by  Secretary  B^an,  in  its 
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determination  to  produce  a  level  playing  field  that  will  best  serve 
both  our  country  and  its  people. 

We  have  heard  arguments  that  despite  the  banks'  protestations, 
regulation  has  not  caused  them  to  become  a  shrinking  or  less 
important  part  of  the  finance  and  credit  markets,  and  r^fulation, 
therefore,  needs  little  reform.  I  find  this  an  astonishing  perception 
of  reality.  Banks  bear  serious  competitive  disadvantages,  like  the 
costs  of  reserves  and  insurance,  and  the  impact  of  outdated  legal 
and  regulatory  constreiints  in  their  serving  large  corporate  custom- 
ers— "big  business,"  if  you  will.  Literally  billions  of  aoUars  of  busi- 
ness  are  bypassing  the  domestic  banking  syatem,  not  because  banks 
are  unwilling  to  compete,  but  because  regulatory  burdens  often 
make  alternate  sources  less  expensive  and  more  adequate.  Yet,  it  is 
when  we  come  to  the  individuals,  the  consumers,  tiie  small  bun- 
ness,  that  the  laws  really  cripple  the  ability  of  banks  to  compete, 
and  in  this  we  are  falling  far  behind.  In  consumer  financial  serv- 
ices the  only  one  suffering  more  than  the  banks  that  are  prevented 
from  delivering  services  they  Eire  best  qualified  to  ddiver,  are 
individuals  and  small  businesses  that  are  prevented  from  enjoying 
these  services. 

We  have  also  heard  that  inflation  is  the  underlying  cause  of  the 
crisis  engulfing  traditioned  consumer  banking  institutions,  and  that 
when  inflation  returns  to  normsil,  so  will  the  industry.  This  over^ 
looks  several  conspicuous  changes.  One  is  the  creation  of  revolu- 
tionary technology  that  the  banking  laws  of  the  1930's  could  never 
have  contemplated,  but  that  society  today  expects  and  demands. 
Another  is  the  fact  that  for  the  past  dozen  years,  "normal"  infla- 
tion, has  been  a  series  of  skyrocketing  rises  and  precipitous  de- 
clines, with  each  decline  setting  a  higher  base  for  the  next  rise. 

No,  curing  inflation  will  solve  many  problems,  but  it  will  not 
solve  the  problem  we're  discussing  here  today.  T^e  causes  of  ihe 
revolution  in  the  delivery  of  consumer  financial  services  today — 
and  I  say  this  with  respect  and  no  little  envy — are  sitting  with  me 
at  this  table.  If  and  when  inflation  goes  away,  they  will  stay. 

If  I  may  spare  a  thousand  words,  I  would  like  to  picture  my 
message  on  a  chart  which  is  over  there.  This  chart,  which  appears 
in  a  tongue-in-cheek  booklet  which  you  have  received,  is  not  a  legal 
document  with  elaborate  footnotes  and  exhaustive  qualifications. 
But,  it  does  the  job  of  illustrating  today's  competitive  picture  as  we 
see  it.  It  shows,  in  the  vertical  column,  a  list  of  services  offered  tnr 
commercial  banks  and  25  nonbank  businesses  shown  on  the  hori- 
zontal axis.  As  you  see,  commercial  banks  are  permitted  to  take 
money  and  pav  interest,  to  offer  checkwriting,  loans,  mortgages 
and  credit  cards  to  consumers.  If  these  are  the  services  that  more 
or  le^  define  consumer  banking,  let's  look  at  what  other  compa- 
nies meet  that  definition.  They  include,  of  course,  the  companies 
represented  at  this  table:  American  Express,  Merrill  Lynch,  Pru- 
dential, and  Beneficial  Finance.  As  you  know.  Sears,  which  also  fits 
this  definition  of  banking,  had  hoped  to  be  with  us  today  but  could 
not,  because  it  is  in  the  process  of  buying  a  securities  firm  and  a 
real  estate  company.  [Laughter.] 

Which  other  banks,  of  course,  are  prohibited  from  doing.  As  you 
see,  other  companies  that  ofier  all  the  consumer  services  of  banks 
include  Household  Finance,  Gulf  &  Western,  and  National  Steel 
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Corp.  I  will  not  read  thf  wholo  »'hrtrt  to  voii.  S<>imI»i  Hitil  nttnUI 
be  not  only  superfluous.  l'n»m  yoiir  (vuil  »>f  vww.  Iiul  ikuiiIUI  hoiii 
mine.  I  will,  hon'ever,  pi>int  out  iM<vi>ri)l  ot  iln  iiioic  imlnuiinl  \\*n 
tures. 

You  will  note  that  tht<  vortu-iil  liiu>  i>nlitl«Hl  ritimtioo  lul  IhiiiIib 
terminates  after  the  Onh  t'litry.  wlult>  llit>  4iIIi»ih  touliimti  limu 
alter.  The  horizontal  line  fntilKnl  iiiloiHtnlo  Iiihiii'Iuib  Iihb  milv  Kim 
empty  space,  under  baiikN.  St-niN  iiuty  m>II  iiKntnv  duiiIikI  ltiii<l« 
nationwide,  but  if  CiMbmik  piitN  (iiit>  ni  •un  r(im|Mili>i  <<<miiIii<iI>i 
that  accepts  or  dispeiiHi-H  ni»h  in  Ni-w  ,liirii«v,  wo'in  In  vlitlnintn  hI 
the  law.  Four  lineH  un*  di-vntcd  In  I'orrim  i>l  inniiiniMK  llln,  |>i<iiH>t 
ty,  casualty,  and  murtKuK<';  1-1  i*oiii|iiiiui<n  nliowii,  iiol  itniiiUiiii  ^'"i 

dential,   sell   all    four   kiiidN   »f   iimtimiiri<    (II    ltii<   '.'.l>   jmiihiii 

shown,  only  2  sell  no  inHumnci-  iil  nil,  iiinl  llinl'n  by  ■  Imli  o  niiil  iml 
by  taw.  Large  si^^ns  in  thi-  windown  ol  Mn'  iniiltinl  ntivWtjta  liiiiilia  hi 
New  York  City  advcrtiw.-  wviiitfH  bunk  lili-  irwutiiixK,  iillliniitfli  l|ii«l 
is  proscribed  to  commcrciiil  bniikH. 

This  raises  a  diHturbJ(if{  jxiiiti  Jn  n  lull  wIchm^  lunilititii'tihtl 
thrust  is  to  remove  rtMruinUt  nit  ':orfi|«-hli'<ii.  nui'  wiIiIim/  tim-il 
sion,  the  prohibition  on  inMiruiii-A-,  llx-i-.  m  )li<-  lu"-  >>)  ilix:  mi'-ii)  In 
a  bill  desired  Uj  rnvunn  tin:  l'.i:'.h'i  piitb-fn  ,,i  tttniui',!/  ^.•llnt,^..m 
prohibitiorLs  and  pr'rt/ifrt^W  mwrk<-U,  -nn-  ufi-iwi'm  fi'mUt  iiumtiiult- 
that  spirit.  Th«  kfUi'^  would  i^  ttntiiiiy  h,  M-ntn'l  iiuiibn  ii'm. 
offering  their  ^Jht/jfrthri:  h  w.r/if^'  nil  •iii.t-t  "tii.tmi.n.e  m.il  •Ai.i.i.: 
already  '/f«:r  KrAir-.  fli^Sirr/itiK  'j,i.r.'ui,t't*.  'A  .-»  ^h-huI  i.n.if  -4  u"  i  / 
ices  and  Ktr-jc*  '/  *.*■.«;  ar*,;.*,/  v,  '/it:.;A-'f  it.uf  ?*.;/   )«.  uuini\i.t.i'. 
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Banks  bear  serious  competitive  disadvantages,  like  the  cost  of  reserves  and  incur- 


large  corporate  customers— "big  business,"  if  you  will.  Literally  billions  ol 
buBineafi  are  bypassing  the  domestic  banking  system — not  because  banks  are  unwill- 
ing to  compete,  but  because  regulatory  bunlens  oflen  make  alternate  sources  1m 
expensive  and  more  adequate. 

Yet,  it  is  when  it  comes  to  individuals,  consumers,  and  small  business,  that  the 
laws  really  cripple  the  ability  of  banks  to  compete,  and  in  this  we  are  falling  Hi 

In  consumer  fmancial  services,  the  only  ones  sulTenng  more  than  the  banks  that 
are  prevented  from  delivering  services  they're  best  qualified  to  deliver,  are  the 
individuals  and  small  businesses  that  are  prevented  from  enjoying  theee  wrvioM. 

We  have  also  heard  that  inflation  is  the  underlying  cause  of  the  crisis  enguUiiig 
traditional  consumer  banking  institutions,  and  that  when  inflation  retuma  to 
normal,  so  will  the  industry. 

This  overlooks  several  conspicuous  changes.  One  is  the  creation  of  revolutiODUy 
technology  that  the  banking  laws  of  the  30's  could  never  have  contemplatad,  but 
that  society  today  expects  and  demands. 

Another  is  the  fact  that  for  the  past  dozen  vears,  "normal"  inflation  has  been  a 
series  of  skyrocketing  rises  and  precipitous  declines,  with  each  decline  setting  a 
higher  base  for  the  next  rise. 

No,  curing  inflation  will  solve  many  problems,  but  will  not  solve  the  problem  we 
are  discussing  here. 

The  causes  of  the  revolution  in  the  deliveiy  of  consumer  ^nancial  services 
today— and  I  say  this  with  respect  and  no  little  envy — are  sitting  with  me  at  tUs 
table. 


This  chart,  which  appears  in  a  tongue-in-cheek  booklet  you  have  received,  ia  not  ■ 
legal  document,  with  elaborate  footnotes  and  exhaustive  qualifications.  But  it  does 
the  job  of  illustrating  today's  competitive  picture  as  we  see  it. 

It  shows,  in  the  vertical  column,  a  list  of  services  offered  by  the  commerical  banks 
and  25  non-bank  businesses  shown  In  the  horizontal  column. 

As  you  see,  commercial  banks  are  permitted  to  take  money  and  pay  intereet,  to 
offer  check  writing,  loans,  mortgages,  and  credit  cards  to  consumers. 

If  these  are  the  services  that  more  of  less  define  consumer  banking,  let's  look  at 
what  other  companies  meet  this  definition. 

They  include,  of  couise,  the  companies  represented  at  this  table:  American  Ex- 
press, Merrill  Lynch,  Prudential  Insurance,  and  Beneficial  Finance. 

As  you  know.  Sears,  which  also  fits  this  definition  of  banking,  had  hoped  to  be 
with  us  today,  but  could  not,  because  it  is  in  the  process  of  buying  a  secuntiea  finn 


and  real  estate  company,  which  other  banks,  of  course,  are  prohibited  from  doing. 
As  you  see.  other  companies  that  offer  all  the  consumer  services  of  bonks  include 
Household  Finance,  Gulf  and  Western,  and  National  Steel. 


I  will  not  read  the  whole  chart  to  you,  Senators.  That  would  be  not  only  superflu- 
ous from  your  point  of  view,  but  painful  from  mine.  I  will,  however,  point  out 
several  of  its  more  poignant  features. 

You  will  note  that  the  vertical  line  titled  "Commercial  Banks"  terminates  after 
the  fifth  entry,  while  the  others  continue  long  after. 

The  horizontal  line  titled  "Interstate  Branches"  has  only  one  empty  space,  under 
banks.  Sears  may  sell  money  funds  nationwide,  but  if  Citibank  puta  one  of  our 
computer  terminals  that  accept  or  dispense  cash  in  Jersey,  we're  in  violation  of  the 

Four  lines  are  devoted  to  forms  of  insurance:  life,  proper^,  casualW,  and  mort- 
gage. Fourteen  companies  shown— not  counting  Prudential—eell  all  four  kinds  oT 
insurance.  Of  the  25  companies  shown,  only  two  sell  no  insurance  at  all,  and  that's 
by  choice,  not  law.  Large  signs  in  windows  of  saving  banks  in  New  York  advertise 
Savings  Bank  Life  Insurance,  prescribed  to  commercial  banks. 

This  raises  a  disturbing  point.  In  a  bill  whoee  fundamental  thrust  is  to  remove 
restraints  on  competition,  one  solitary  provision — the  prohibition  on  insurance — 
flies  in  the  face  of  this  intent.  In  a  bill  designed  to  reverse  the  ISSffs  pattern  of 
statutory  business  prohibitions  and  protected  markets,  one  provisian  would  reani- 
mate that  spirit. 

The  effect  would  be  simply  to  restrict  banks  from  offering  their  customen  a 
service  all  these  companies  and  others  already  offer  thelrv,  depnving  consumen  of  a 
broader  range  of  services,  and  banks  of  the  ability  to  complete  more  nilly. 

In  accordance  with  our  oft-expi«ssed  belief  that  the  free  market  serves  the  con- 
sumer best,  we  could  not  support  such  a  provision  in  an  othenriae  ezcellRit  faUL 
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In  conclusion,  may  I  repeat  my  gratitude  and  relief  that  we  are  finally  taking  the 
first  stepe  in  addressiae  uiis  crucial  situation,  and  let  me  express  the  hope  that  the 
legislation  that  you  will  enact  this  year  and  in  the  yearB  ahead  will  finally  fill  in  ail 
tiw  blanks  in  this  chart,  not  just  for  banks,  but  for  all. 

Thank  you. 
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Tbe  CmAiMMAX.  Thank  yoo.  Xr.  Wnaton. 

JET.  ihininann^  bitlurt*  I  caH  CHI  yuu,  I  "''j^h*'  saj  to  joii.  aoa  Mr. 
Bees  ana  xr.  Bbrt  rve  (p.vtHi  jour  firms  a.  lot  at  frtx  [mtWii-iBj  jn 
HIT  speecfaes  laCeij  here  <m  Che  cranmirtee.  I  [mpe  joa're  apprccia- 

t^C  or  CCy  Tming  VOQ  aB  g^aTrrrtigB 

I  wane  yoa  to  kran*  that:  mj'  indignadoa  do^  not  come  be^Kae 
nja  have  beei  irmovatxve.  I  andentand  tlw  marketplace,  and  Tin 
nr^inuT  a  jjn%tt  »r<jy^yf|gnt  of  it  wiui  ntr  potilicaZ  prriTi  mnili  j  fin 
noC  eritsal  ac  all  of  joq  Sot  j^jqt  axcerpriae.  rcn  trying  la  recogni^ 
wiiac  is  fa^tny  place  in  die  mackecpl^ce  «n«j  how  yxx.  ace  accanmio- 
*iii'Fn|f  9iui^  hJwniia^M^it  ^  Lin*  BCoatmL. 

I  ain  ^^*^}fnt*f^^  becsEVP  oc  xix  on^simesK  ut^£  Govemsie&£  nas 
cnaCed  by  halifing'  ikiwii  ^le  traditional  oepa&tory  nscttttCBOOS 
with  reguLations.  i^iile  toot  Srm&are  aOowed  more  &-eedoaL 

Tbar's  wh?  I  made  the  chotce  a  &ng  time  agn  that  the  way  to 
pttMieed  wae  six  m  try  and  place  more  mle»  and  icgol^ons  od 
joa.  Sat  za  try  and  create  a  sampttiay^  marketplace  by  redadng 

n'^^    «isd     r^gn  I jfnat    QQ    toe    ^  J  -amfinHgal     (jepo^SOTT     ">**''^Jt^**** 

1  rhink  voc  Tc  ^DC  SI  im£acr  I'li^^i^^^iT-'^^  ad^ranta^e  r igjic  n0v. 
And  '•jfc'^g  adrama^  of  rH^  ajfnjHrwi  js  vfaac  the  h'lrinirrr  world  is 
aT.  abaoL.  I  wa^ld.  zoa^  -f.  ibere  w«re  an  lagging  I  warned  yea  to 
f^iHy  tdderstaad  tittf  befixe  ym  'j«gT*Mrt,  tfeK  Tat  aoc  ooc  xa  fee 
Toa  as  I  talk  aoooc  American  Exprvs  aad  Swofsoo,  Piwkuuii. 
Bacfae.  and  s  yx^  VZl  -me  y«i  ae  exxa^pies  of  the  [  ' ' 
again,  sac  m  3  sitical  saitser.  Boi  ^rtaraj  «f  :' 
ng;:ii&iacs  th^  acid  dowr:  ji3cr  coizpeKicorc  aad  ieC  ; 
rarhr-  a  free  rec:. 

I  hace  ^  3ae  tz:e  tern,  wc  ~i«  ^  tc  ccew  ap  wiih  a  bKler  me 
tliaz  ~Je«T£  ptayiag  Se-Jd  '^  7^a£  s  perjg  »  aid  Kid  tliegB^  id 
talk  xxxs.  Bcz'xr  a»  cf  a  beccr  ters:.  ks  witas  I  hcfie  we  can 
*■■'■'*";■■"'  3CC  iaec  i=  r?-Tg  ^e^islsbcr:,  be:  i=  ocr  review  af  (2ae^ 
?Knf7r   ifcfadofr   see  txiier  JrkrTg  jCgx^Kacei  sexl  y«w- 

JAMES  O.  BOHTSOK  m.  CHAISMAN  OF  THE  BOAKD. 
AJfEJOCAN  EXrVESE  Ca 

Mr-  BoKTSOsc  Tbank  yva.  to  mac£,  C^aunnan  Garxu  kr  ail  tbe 
free  adpcTLKSg.  h  beilpe  =»  periape  ps  by  by  «?iaS-  "^  ?«» 
know  me"*"'  "Laacner ' 

MemberE  of  ■:>:»  duc^nfOffibed  ^ninmTrfi  1  am  indeed  booond 
by  voor  inrsacior  today,  aod  I  faofw  tiiai  mr  rejiarkB  can  fae 
helpfol  1^  wcr^  of  Tmi«"r3a>  Meiiket  is  m  tiie  mida  itf  drvmaoc 
diangt.  Oar  fmmr-at'  mukea,  wiikii  have  mwid  tbe  saoiitrT  so 
weU  in  veare  gone  bv.  aie  under  mpctc  ■"^^™ 

It  k  tberefore  umedy  and  anin^nate  Tiiati  yva  have  (iv^  iu^ 
pnonlr  to  T^riewing  ^le  neetfe  of  tiwee  maikeK  and  cf  their  coo- 
sonjer^  IiusdeuiaBv.  my  caapaaxj  has  bom  on  zvoocd  ior  sonw 
time  fovoring  suc±  a  reriew  and  tbe  need  for  undenusatitm.  For 
joar  izOferesL  Tve  sdacbed  exoerpte  &«d  remaikE  on  tbe  future  of 
finnTwnal  BETriceE  tioal  I  delivcTed  al  tbe  '■""'>°i  meeCing  of  ibe 
American  Banken  AnociaDfiKi  mt^^n^  qo  Octxiber  5  in  San  Fran- 

WbUe  Tm  prnttred  to  addreae  tpedSc  qneetaooB  abeot  ^j^ 
ing  kgialation  if  you  wi^  I  would  like  to  diare  w^  700: 
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First,  my  views  on  the  overall  environment  that  is  driving 
change  in  the  financial  services  industry; 

Second,  some  observations  on  key  objectives  for  reform,  as  I  see 
them,  and 

Third,  some  possible  criteria  to  guide  the  process  of  financial 
deregulation  and  reform. 

The  major  environmental  factors  are  double-digit  inflation  and 
the  resultant  high  and  volatile  interest  rates.  They  have  been 
responsible  for  many  of  the  current  problems  facing  flnemcial  insti- 
tutions. 

This  environment  has  significantly— and  perhaps  permanently- 
altered  consumers'  spending  and  investment  patterns.  Consider,  for 
example,  the  fate  of  $25,000  invested  by  a  consumer  in  1971.  Placed 
in  an  ordinary  savings  account,  it  would  be  worth  about  $19,000 
today  in  real  terms.  Thus,  a  penny  saved  has  proven  to  be  a  penny 
lost. 

CONSUMERS  SHAPING  THE  FUTURE 

Well,  consumers  are  not  dummies.  They  have  sought  financial 
products  and  services  that  keep  them  ahead  of  the  inflationary 
spiral  at  acceptable  risk.  Thus,  it's  important  to  keep  in  mind  that 
the  forces  generating  change  and  shaping  the  future  are  consumer 
driven.  These  changes  are  not  coming  as  a  result  of  institutions 
challenging  the  traditional  approach  to  banking. 

Now,  let  me  delineate  two  long-term  objectives  that  should  guide 
us  as  Congress  continues  its  review  of  our  financial  laws. 

First,  our  country  has  tremendous  capital  needs,  individuals, 
businesses,  and  governments  are  vying  for  scarce  capital.  Obvious- 
ly, if  we  are  to  meet  their  needs,  we  must  have  safe  and  sound 
banking  and  thrift  institutions.  Of  equal  importance,  we  need 
strong,  viable,  and  liquid  capital  markets  for  raising  and  selling 
debt  and  equity. 

Second,  we  must  continue  to  foster  a  competitive  marketplace 
which  can  provide  a  broad  array  of  alternative  financial  services  to 
consumers  who  seek  multiple  options. 

What  do  these  basic  objectives  imply  for  deregulation  and 
reform?  What  criteria  should  be  used  in  the  consideration  of  specif- 
ic issues  to  assure  the  best  chance  that  these  objectives  wOl  be 
met? 

First,  the  marketplace  should  be  given  the  broadest  abili^to 
innovate  and  to  be  efficient.  Consumers  deserve  nothing  less.  This 
means  that,  where  possible,  there  should  be  less  regulation.  Today, 
existing  statutory  barriers  are  unyielding  and  probably  overly  re- 
strictive. It  seems  reasonable  that  Congress  will  act  to  provide 
some  modernization.  Should  this  occur,  assuming  suitable  safe- 
guards, I  think  that's  fine. 

After  all,  the  competitive  marketplace — with  its  keen  senritivi^ 
to  consumer  needs  and  aspirations — is  a  better  arbiter  for  the 
allocation  of  capital  than  are  regulations  that  too  often  reflect  the 
past  but  deny  the  present.  Further,  the  competitive  marketplace  is 
more  efiicient  in  developing  financial  services  to  meet  current 
consumer  needs.  We  say  let  the  consumer  be  the  judge.  Let  the 
cold  wind  of  competition  be  the  deciding  factor. 
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The  second  criterion  is  that  we  should  maintain  a  diversity  of 
both  large  and  small  financial  institutions.  Capital  can  move  most 
efGdenuy  if  we  have  a  system  comprising  components  of  all  sizes, 
types,  and  designs.  Smfill  local  org^i^izations,  for  instance,  are  best 
positioned  to  satisfy  the  unique  financial  needs  of  their  individual 
communities.  On  the  other  hand,  larger  institutions  are  needed  to 
cope  with  tremendous  demands  in  areas  such  as  energy  and  inter- 
national development. 

Criterion  No.  3  is  that  we  must  assure  a  safe  and  sound  banking 
system  as  the  basis  for  mainttiining  confidence  in  the  financial 
marketolace.  How  do  we  mfuntain  and  enhance  this  confidence? 
After  all,  although  many  of  the  ghosts  of  the  1920's  no  longer 
haunt  us,  some  of  the  fundamental  concerns  are  still  around.  Thus, 
any  pro^nun  of  reform  should  not  weaken  protections  against  con- 
flicts of  mterest,  self-dealing,  and  abuse  of  customer  funds. 

Fourth,  we  must  maintain  a  strong  and  independent  Federal 
Reserve  System.  This  is  crucial  to  the  management  of  monetary 
affairs  and  to  the  maintenance  of  the  highest  confidence  in  the 
integrity  of  financial  markets. 

AVOIO  EXPEOIENT  LEGISLATION 

And  finally,  the  fifth  criterion  is  that  we  should  avoid  expedient 
l^^lation  that  may  work  today  but  fails  to  provide  the  right 
answers  for  tomorrow.  History  has  teught  us  that  this  is  always 
easier  to  say  than  to  do.  In  fact,  ^art  of  today's  problem  has  been 
caused  by  some  of  yesterday's  quick  fixes.  Two  examples:  Regula- 
tion Q  and  the  prohibition  against  the  payment  of  interest  on 
demand  deposits.  In  fact,  money  market  mutu£d  funds  never  would 
have  existed  were  it  not  for  these  two  regulations,  which  have 
prevented  banks  and  thrifts  from  paying  consumers  competitive 
market  rates. 

It  must  be  kept  in  mind,  too,  that  timing  is  important  in  the 
rolling  out  of  statutory  chfuiges.  When  they're  adopted,  the  new 
rules  should  be  phased  in  at  a  reasonable  rate,  so  that  all  players, 
pcuiicularly  small  institutions,  will  have  time  to  prepare.  Let  me 
streffi,  however,  that  I  am  not  saying  do  not  legislate.  I  expect  and 
welcome  action  by  this  committee. 

A  strong  and  healthy  financial  system  requires  incentives  to  save 
and  invest.  It  demands  confidence  m  our  financial  institutions.  And 
it  must  have  a  high  degree  of  sensitivity  to  the  needs  of  the 
consumer.  To  the  degree  that  innovation  and  competition  benefit 
the  consumer,  they  should  be  encouraged.  To  the  degree  that  re- 
forms help  assure  a  fair  return  on  funds  and  access  to  credit,  they 
should  be  supported. 

These  are  my  views.  Thimk  you. 

[The  complete  statement  follows:] 


Chairman  Gam  and  membeiB  of  this  distinKuiahed  committee,  I'm  honored  by 
yoor  invitation  to  appear  today.  I  hope  my  oMervations  will  be  helpful  to  you. 

11m  world  of  financial  services  is  in  the  midst  of  dramatic  chanee.  Our  financial 
market!,  which  have  served  the  country  so  well  in  the  pest,  are  u 
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Company  has  been  on  record  for  some  time  favorinf  such  a  review  and  the  _ 
modernizBtion.  For  your  interest.  I  have  attached  excerpts  from  remarks 
future  of  financial  services  that  I  delivered  to  the  American  Bonlcers 
annua]  meeting  on  October  5. 

While  I  am  prepared  to  address  specific  questions  about  the  pending  legislation— 
if  you  wish— I  would  like  to  share  with  you:  First,  my  views  on  the  overall  enviroo- 
ment  that  is  driving  change  in  the  fmancial  services  industry;  Second,  some  obacr- 
vations  on  key  objectives  lor  reform  as  1  see  them,  and  Third,  some  poaaibla  criteria 
to  guide  the  process  of  financial  deregulation  and  reform. 

The  m^jor  environmental  factors  are  double-digit  inflation  and  its  reaultant  hi^ 
and  volatile  interest  rates.  They  have  been  responsible  for  many  of  the  curmit 
problems  facing  financial  institutions. 

This  environment  has  significantly — and  perhaps  permanently — altered  connim- 
ers'  spending  and  investment  patterns.  Consider,  for  example,  the  fate  of  125,000 
invested  by  a  consumer  in  19T1.  Placed  in  an  ordinary  savings  account,  it  would  be 
worth  about  S19,000  today— in  real  dollars.  Thus,  a  penny  saved  has  proven  to  be  a 
penny  lost. 

Well,  consumers  are  not  dummies.  They  have  sought  financial  producta  and 
services  that  keep  them  ahead  of  the  inflationary  spiral  at  acceptable  nsk.  Thua,  it's 
important  to  keep  in  mind  that  the  forces  generating  change  and  shaping  the  hituie 
are  consumer  driven.  These  changes  are  not  coming  as  a  result  of  institutions 
challenging  the  traditional  approach  to  banlung. 

Now,  let  me  delineate  two  lon^-term  objectives  that  should  guide  us  as  Oongnn 
continues  its  review  of  our  financial  laws. 

First,  our  country  has  tremendous  capital  needs.  Individuals,  businonosa  and 
governments  are  vying  for  scarce  capital.  Obviously,  if  we  are  to  meet  their  needs, 
we  must  have  safe  and  sound  banking  and  thrift  institutions.  Of  equal  importanoe, 
we  need  strong,  viable  and  liquid  capital  markets  for  raising  and  selling  MtA  and 

Second,  we  must  continue  to  foster  a  competitive  marketplace  which  can  provide 
a  broad  array  of  alternative  financial  services  to  consumers  who  seek  multiple 
options. 

What  do  these  basic  objectives  impW  for  deregulation  and  reform?  What  criteria 
should  be  used  in  the  consideration  of*^ specific  issues  to  assure  the  best  chance  that 
these  objectives  will  be  met? 

First,  the  marketplace  should  be  given  the  broadest  ability  to  innovate  and  to  be 
efficient.  Consumers  deserve  nothing  less.  This  means  that,  where  possible,  then 
should  be  less  regulation.  Today,  existing  statutory  barriers  are  unyielding  and 
probably  overly  restrictive.  It  seems  reasonable  that  Congress  will  act  to  proyidi 
some  modernization.  Should  this  occur — assuming  suitatite  safeguards — 1  think 
that's  line. 

After  all,  the  competitive  marketplace — with  its  keen  sensitivity  to  c 

needs  and  aspirations — is  a  better  arbiter  for  the  allocation  of  capital  t . 

regulations  that  too  often  reflect  the  past  but  deny  the  preeent.  Further,  the 
competitive  marketplace  is  more  efficient  in  developing  rinancial  services  to  meat 
current  consumer  needs.  We  say,  let  the  customer  be  the  judge.  Let  the  cold  wind  of 
competition  be  the  deciding  factor. 

The  second  criterion  Is  that  we  should  maintain  a  diversity  of  large  and  snail 
financial  institutions  operating  in  this  countiy.  Capital  can  move  moat  efHcientlv  if 
we  have  a  system  comprising  components  of  all  sizes,  types  and  design.  Smeller, 
local  organizations,  for  instance,  are  best  positioned  to  satisfy  the  unique  fiiumciel 
needs  of  their  individual  communities.  On  the  other  hand,  larger  institutione  ere 
needed  to  cope  with  tremendous  demands  in  areas  such  as  energy  and  intemationel 
development. 

Criterion  number  three  is  that  we  must  assure  a  safe  and  sound  banking  nrstem 
as  the  basis  for  maintaining  confidence  in  the  financial  marketplace.  Htnr  do  we 
maintain  and  enhance  this  confidence?  After  all,  although  many  of  the  gfaoeta  of  the 
1920s  no  longer  haunt  us.  some  of  the  fundamental  concerns  are  still  anmnd.  'Hius, 
any  aro^am  of  reform  should  not  weaken  protections  against  conflicta  of  interaat, 
self-dealing  and  abuse  of  customer  funds. 

Fourth,  we  must  maintain  a  strong  and  independent  Federal  Reserve  Qftbna. 
This  is  crucial  to  the  management  of  monetary'  affairs  and  to  the  mainteiumce  of 
the  bighest  confidence  In  the  integrity  of  financial  markets. 

And  finally,  the  fifth  criterion  is  that  we  should  avoid  expedient  legislation  that 
may  work  today  but  fails  to  provide  the  right  answers  for  tomorrow.  Hiitorjr  hm 
taught  us  that  this  is  always  easier  to  say  than  to  do.  la  fact,  part  of  tMay's 
problem  has  been  caused  by  some  of  yesterday's  quick  fixes.  Two  Mmplfr  eie 
Regulation   Q   and   the   prohibition   against   the   payment  of  intereet  on  demand 
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depoaila.  In  tacL  mooej  market  mtmul  funds  never  wouU  have  existed  woe  it  not 
for  tfaeae  t«c  regulations  vhicfa  have  prevented  banks  and  thrifts  from  paying 
coDnuners  competitive  market  rates. 

It  must  be  icpt  in  mind  tax  that  timing  is  importuit  in  the  rolling  out  of 
statatOT7  thanges-  When  tbev're  adopted,  tbe  new  rules  should  be  phased  in  at  a 
reasooable  rate  so  thai  all  players,  particular];  snaller  institutiaDs,  will  have  time 
to  prepare.  Let  me  strc^  borcver.  that  I  am  not  saying  do  not  legislale.  I  expect 
and  welcome  action  bj  this  CoDgic^ 

A  stnmg  and  bealthv  financial  syvteai  requires  incmtiveB  to  save  and  invest.  It 
demands  confidence  in  our  financial  institutions.  And  it  must  hate  a  high  degree  of 
sensitivity  to  the  needs  of  tbe  consumer.  To  the  degree  (hat  innovation  and  coeapeti- 
tkm  beneGt  tbe  amsuTDer.  they  should  be  encouraged.  To  the  degree  that  r^onns 
help  assure  &ir  return  on  funds  and  access  to  credit,  they  should  be  supprated. 

These  are  my  views.  Thank  you. 

ExEwaiTB    Fkom    Rxmajeks   Tti    AiicaiCA.>i    Bankki    Association    Dnjvnn)    bt 

Jams  D.  RoectsoM  in.  Csairman  or  the  Boaks  and  Chief  Ebuctnrvx  Own- 

c^  San  Fkancisoo.  Caup.,  Ocrosaa  3.  19S1 

I'm  pleased  to  have  this  chance  to  talk  to  you  about  tbe  future  of  financial 
serviceE.  It  also  gives  me  the  opportunity  to  comment  on  the  changing  aspects  of  our 
industry  and.  more  specifkally,  to  discusB  my  own  Company's  role. 

It's  very  diflicull  for  anyone  to  describe  the  precise  nature  of  tomorrow's  financial 
services  community.  Bui  1  ihinl'  one  thing  is  very  dear:  the  financial  services 
industT)'  is  evolving  rapidly  .  .  .  some  would  call  it  a  revolution.  Chan^  is  cofning 
whether  through  deregulation  or  through  shifting  market  forces  that  sunply  design 
around  existing  regulations. 

The  direction  of  these  changes  was  outlined  recently  by  Don  Regan  when  be  said. 
"Regulation  in  the  financial  services  industry  must  be  modemized.  .  .  landl  liberal- 
ized. That  liberalization  .  .  .  roust  include  a  gradual  lowering  of  the  geograptiical 
barriers  erected  by  the  McFadden  Act." 

Looking  at  today's  environment,  in  fact,  one  might  even  suggest  that  these  trans- 
formations aren't  just  around  the  comer,  they've  already  here.  To  emphastie  what's 
already  taken  pl^.  Mr.  Regan  himself  points  out  that:  "There  are  at  least  350 
bank  loan  production  offices  operating  in  about  20  states;  thirty-five  of  the  100 
largest  finance  companies  are  subsidiaries  of  bank  holding  companies;  banks  and 
bank  holding  companies  control  47  of  the  100  largest  mortgage  hanking  Tinns;  and 
there's  one  bank  holding  company  that  already  operates  13  subsidiariee,  including  a 
Tmance  company  with  370  ofTices  scattered  through  39  states." 

To  this  existing  wave  of  expansion,  you  can  add  a  strong  tide  of  new  forces.  1  like 
to  think  of  these  compelling  forces  in  four  categories.  They  are:  Firet,  the  expecta- 
tions of  the  new  consumer,  second,  the  impact  of  the  volatile  economic  environment; 
third,  the  increasing  use  of  sophisticated  communications  technology;  and  fburth. 
the  effect  of  an  expanding  global  marketplace. 

I'll  comment  on  each  of  these  later,  but  first  let  me  reiterate:  Yes,  our  industry  is 
being  transfigured.  So  it  seems  to  me  that  the  successful  financial  institutions  will 
he  those  that  focus  more  on  how  to  increase  their  competitive  capabilities  and  their 
comparative  marketing  advantages,  rather  than  waste  time  longing  far  the  good  old 
days.  Looking  backward,  or  playing  ostrich,  instead  of  planning  for  tomorrow,  could 
help  bring  to  fruition  a  recent  dire  prophecy  made  by  McKinsey  and  Company  in  a 
recently  published  article  suggesting  that  the  commercial  banking  industry  may  he 
headed  for  a  S24  billion  loss  bv  1986.  While  I  suspect  there  are  few  here  who  really 
believe  that,  there  are,  nevertheless,  a  number  of  forces  in  today's  environment  that 
can   cause  a   serious   deterioration   in   the   profitability   of  the   banking   industry. 

Now,  let  me  detail  the  forces  which  are  propelling  all  of  us  into  a  new  der^ulated 
and  more  competitive  era. 

The  single  largest  force  driving  change  is  coming  from  the  marketplace,  from 
consumere  themselves.  Quite  simply,  consumers  are  seeking  to  deal  with  inflation 
and  to  make  their  own  funds  work  harder  for  them.  They  are  looking  for  conven- 
ience and  a  fair  return  on  their  money.  Thus,  when  businesses  such  as  American 
Express  respond  to  consumer-driven  trends,  they  are  responding  to  the  new  social 
'"    ""'ities  of  the  marketplace. 

now  financially  astute  and  numbers-oriented.  They're  part  of 
today's  "basis-point  society",  sensitive  to  variations  in  interest  rates.  The  more 
affluent  of  them  may  utilize  as  many  as  28  financial  services  and  be  at  ease  with 
most  of  them. 

In  such  an  environment,  these  consumers  wield  immense  power.  It's  up  to  finan- 
cial institutions  to  recognize  this  power  and  deal  with  it  effectively. 
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Unfortunately,  today's  banking  system  has  proved  to  be  overly  restricted  in  terms 
of  today's  marketplBce  demand.  There's  no  need  to  tell  you  that  banks  have  been 
stifled  in  responding  to  consumer  needs,  in  part  by  regulatory  impediments. 

The  reauit.  as  you  know,  is  that,  to  meet  consumers'  needs,  non-banks  have 
created  such  new  products  as  money-market  funds  and  cash  management-type 
accounts. 

These  examples  very  clearly  illustrate  the  consumer  pressuring  the  industry.  It's 
not  a  case  of  institutions  challenging  the  traditional  approach  to  oanking.  What  we 
are  seeing  is  a  productive  accommodation  that  recognizes  the  complexity  of  finan- 
cial transactions  and  consumer  demand  today. 

The  second  major  force  affecting  financial  institutions— and  fueling  the  trend  in 
product  diversity — is  the  volatility  of  our  present-day  fmancial  climate.  It's  an 
environment  that  puts  a  premium  on  flexibility  and  innovation  as  well  aa  the 
ability  to  adapt  to  rapidly  changing  economic,  regulatory  and  competitive  pattvrns. 

Today,  this  volatile  environment  impinges  upon  nearly  every  area  of  our  busineai 
lives.  Tnere  is  volatility  In  bond  markets,  stock  prices,  mterest  rates  and  conaiuner 
demand.  Government  policies  often  seem  to  mirror  this  turbulence,  as  do  the  upe- 
and-downs  of  recent  economic  cycles,  which  are  less  predictable  than  every  befme. 
When  the  only  sure  thing  is  a  pervasive  inflation,  is  it  any  wonder  that  consumen 
are  seeking  hedges  to  avoid  becoming  victims  of  the  unexpected? 

The  third  determinant  of  the  future  is  technology,  a  force  that  is  both  revolutim- 
izing  the  way  we  do  business  and  restructuring  the  fmancial  services  industry.  Not 
long  a^o,  electronic  funds  transfer,  satellite  communications  and  interactive  caUe 
television  were  more  science  fiction  than  scientific  fact.  Today,  each  of  these  com- 
munications vehicles  is  finding  a  niche  of  its  own.  Combined,  their  potential  is 
extraordinary. 

Interactive  cable  television,  for  instance — properly  designed  and  implemented  in 
the  office  or  the  home— will  make  consumers  further  masters  of  both  their  time  and 
resources,  whether  the  application  is  for  shopping,  banking  or  financial  planning. 

At  Warner  Amex.  we're  working  with  several  leading  financial  institutions  that 
have  chosen  to  make  an  exploratory  investment  in  this  field.  It's  our  plan  to  work 
with  banks — to  let  them  actively  participate,  In  fact,  lead  in  determining  the  evolu- 
tion of  the  service.  Thus  you,  in  many  respects,  are  driving  our  activities. 

While  technology  will  gradually  bring  financial  services  into  the  workplace  and 
the  home;  it's  already  given  them  a  global  reach.  Indeed,  the  globalization  of  our 
marketplace  is  the  fourth  force  that  will  affect  the  future  we  share  together.  It 


inforces  the  need  for  partnerahips  between  financial   institutions  with  a  broad 

nae  of  locally  delivered  services  and  those  with  other  skills,  such  as  an  abilitv  to 

specialized   range  of  services  worldwide.   And   as  the  merging  of  data 


processing  and  communications  adds  momentum  to  the  international  growth  of  a 
industry,  I  suggest  that  this  type  of  specialization  and  the  partnerships  it  producei 
will  become  a  way  of  life,  rather  than  a  bone  of  contention. 

The  four  forces  that  I've  described  do  not,  of  course,  provide  us  with  perfect 
insight  into  tomorrow.  The  picture  is  fashioned — and  perhaps  clouded — by  variables 
such  as  the  uncertain  nature  and  pace  of  regulatory  change,  the  course  of  inflation 
and  interest  rates,  the  perceptions  of  Wall  Street,  even  arbitral^  barriers  to  trade, 
such  as  thoee  we  now  see  developing  over  the  transmission  of  data  across  interna- 
tional boundaries.  Nevertheless,  the  overall  trend  points  to  more  specific  changes 
likely  to  occur  in  the  structure  of  our  financial  institutions. 

It's  my  hope  that  the  evolving  structure  will  maintain  a  lot  of  what  has  been  good 
in  yesterday  s  system;  a  system  that  has  produced  a  multitude  of  choices  fbr  people, 
a  lot  of  local  sup]»rt,  a  Tot  of  local  commitment  to  the  community  and  a  healthy 
degree  of  competition. 

American  Express  is  on  record  as  favoring  a  review  of  the  rules  and  regulatioDa 
that  govern  banking  and  other  financial  services.  Our  acquisition  of  Sheanon  may 
serve  as  one  catalyst  that  helps  bring  about  some  constructive  change  in  theee 
regulatory  patterns — perhaps  in  McFadden.  perhaps  in  Douglas,  perhaps  in  Glaw- 
Steagall.  I  think  that's  fine.  In  terms  of  capital  requirements,  the  country  needs  the 
most  effective  modern  lianking  and  capital   market  system  it  can  poeeibly  have. 

You  know,  it's  herd  to  judge  just  how  the  banking  community  feels  about  deregu- 
lation. It's  my  impression  that  Congress,  too.  finds  it  difficult.  Recently,  in  a  conver- 
sation with  a  group  of  tiankers.  I  asKed  them  if  they  had  one  wish  they  could  impgae 
on  D.I.D.C.,  what  would  it  be.  Some  said  they  would  ask  for  the  elimination  of 
geographical  restrictions.  Others  said  they  wanted  only  the  ability  to  expand  regim' 
ally.  Another  asked  for  the  capacity  to  expand  into  new  servicee.  A  tew  opted  for 
the  status  quo. 

All  that  was  clear  was  that  the  bankine  fraternity  remains  aorely  divided.  And 
that  problem  is  compounded  by  the  variea  interests  of  others,  such  as  thoae  in  the 
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thrift  industry.  We  appreciate  the  complexity  of  these  issues.  The  answers  aren't 
aiin;>le  onee  .  .  .  We're  frUBtrated,  too,  oa  we  sort  out  the  market  needs  in  this 
kaleidoscope  of  large  and  small  institutions. 

But,  r^rdless  nT  how  fintuicial  institutions  feel  about  it,  it's  my  conviction  that 
regulations  will  change  .  .  .  faster  than  man^  would  like,  more  slowly  than  others 
want  Let  me  say,  however,  that  I  don't  believe  this  spells  doom  for  medium  and 
small  banks.  Far  from  it.  These  banks  will  remain  veiy  powerful  players  and  their 
local  delivery  networks  wilt  continue  to  be  a  significant  factor  in  the  banking 
system.  The  local  bank  is  the  expert  when  it  comes  to  its  clients  and  its  community, 
it  can  provide  far  better  insight  into  its  customers  than  can  a  national  organization. 

Competition,  however,  will  grow  even  more  intense  in  the  fmancial  aervicea 
arena.  The  trend  for  lane  banks  to  expand  will  continue— at  least  insofar  as  their 
capital  bases  allow.  In  addition,  we  can  expect  to  see  many  new  participants.  Merrill 
Lynch,  Aetna,  the  Pru,  and  Sears,  of  course,  are  recent  examples.  But  how  far  off 
COUrae  is  it  to  think  of  IBM,  AT&T  and  Exxon  as  the  future  generation  of  competi- 
tors? 

Given  this  rapidlv  evolving  Bcenario.  what  part  do  we  see  American  Express 

'     '  a  in  the  new  financial  melting  pot? 

,  American  BipreHB  is,  above  all,  a  highly  specialized  global  fmancial  services 
uiKBiuiation.  As  such,  our  future  is  closely  linked  to  the  health  of  the  banking 
industry.  We  intend  to  remain  an  aggreeaive  player  in  the  marketplace  by  develop- 
ing our  own  market  niche.  This  will  include  supplying  you  and  your  customers  wiui 
improved  services  and  better  products,  as  well  as  dealing  directly  with  the  consum- 

Shearson,  the  newest  member  of  our  family,  expands  and  adds  to  our  capabilities 
by  bringing  on-etream  a  brokerage  network  which  in  its  own  right,  has  been 
extremelv  profitable  and  has  a  most  impressive  track  record. 

Over  the  past  months,  there's  been  some  debate  as  to  whether  American  Express 
is  friend  or  foe.  But  if  you  look  at  the  facts— rather  than  today's  overblown  and 
trften  inaccurate  rhetoric— we  may  very  wrell  be  the  best  Mend  many  of  you  have.  In 
fiact,  in  a  deregulated  environment,  partnerriiipe  with  suppliers  like  American  Ex- 
press may  become  more  important  than  ever  before.  The  name  of  the  game  will  be 
segmentation,  and  moat  bonks  will  need  to  find  their  own  special  niche  and  to  pick 


Throu^  technology.  Through  n 

of  our  Fint  Data  Resources  subauuaiv.  \jt  uirougn  our  iruo  autnonzauon  services 
and  terminals.  On  a  consolidated  basis,  we  spend  some  S290  million  a  year  in  data 
prooCBsing  and  telecommunications.  That  investment  gives  us  the  opportunity  to 
indsed  be  a  low-cost  suppliers. 

Tiius,  in  the  future,  our  cooperative  relationships  should  remain  many  and  strong. 
In  most  cases,  financial  institutions  will  continue  to  sell  our  products,  as  they  oo 
with  our  Travelers  Che<^ue8  and  our  Gold  Card.  Parenthetically,  let  me  point  out 
that  tbsee  two  products,  m  ^rticular,  have  been  highly  successAil  for  the  Iwnks  . . . 
as  well  as  for  us,  of  course.  Over  the  past  five  years,  they  have  generated  more  than 
$400  million  in  bank  revenues.  Those  who  bother  to  look  at  the  facts  will  find  this  ia 
a  notable  contrast  to  the  several  hundred  million  dollars  the  banks  have  lost  on 
bank  card  association  products.  Even  the  associations  now  acknowledge  the  extent 
of  these  lossse. 

Our  traditiODal  products  and  services  have  always  been  invfitable  for  the  banks. 
ntoae  we  offer  in  the  future  will  also  be  profitable.  Indeed,  it's  a  m^ior  olgectiTe  of 
our  aewiy  established  Consumer  Financifil  Services  Group  to  enhance  our  products 
front  a  bank's  perspective. 

Some  of  these  produt^  will  be  marketed  under  our  name.  Others  will  be  under 
both  our  names — with  yours  given  greater  prominence.  And  increasiiifdy>  *b  will 
offer  Bsrvicss  identified  t>y  your  name  only. 

Siearson /American  Exfmss,  for  example,  is  managing  over  $5  billion  of  bank 
trust  mon^  in  its  institutional  money  market  fijnda.  ibid  these  money  management 
services  have  been  made  available  by  over  500  banks  to  their  customers.  Moreover, 
in  the  future,  the  Consumer  Financial  Servicee  Group — in  association  with  Shear- 
son— will  announce  a  range  of  money  market  toad  management  and  distribution 
■ervkss  to  )>anks  aimed  at  helping  you  strengthen  your  relationship  with  your 


i  b(^  the  points  I've  made  this  afternoon  explain  our  interest,  activities  and 
cracems  in  the  financial  services  industry.  But  let  me  make  one  furtlwr  point  about 
the  lon^rangs  boteflts  of  the  many  changes  we  are  seeing,  which  in  my  view,  go 
well  beyond  the  vested  interests  of  a  few  companies. 
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As  you  well  know,  if  our  country  is  to  grow,  our  people  muat  bbto  and  inTC«t 
That  means  they  must  continue  to  have  confidence  in  tne  institutionB  that  niw 
them.  A  strong  and  healthy  deposit-tokiiw  banking  Hvatem  ia  alMolutcl]>  mrnHri 
Equally  important  ia  an  efTicient  mBrketplace  in  which  equity  and  debt  ca^tal  can 
be  raised  and  sold.  I  believe  our  own  merver  with  Shearson  is  symbohc  of  ths 


strengthening  of  the  financial  marketplace.  It's  a  small  part  of  a  largei 

which  will  do  much  to  change  our  environment  from  one  that  endanger*  growth 

and  investment  to  one  that  engenders  it. 

1  believe  that  the  rest  of  the  decade,  certainly  in  the  area  of  financial  seTvicea, 
will  be  a  time  of  great  innovation  and  exciting  opportunity.  All  of  ua  in  the 
American  Express  family  are  looking  forward  to  the  future  with  enthuaiasm  and 
optimism  ...  I  hope  I  nave  been  able  to  convey  some  of  that  enthusiasm  to  jmi 
today. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 
Mr.  Beck. 

ROBERT  A.  BECK.  CHAIRMAN  AND  CHIEF  EXECUTIVE  OFFICER, 
THE  PRUDENTIAL  INSURANCE  CO.  OF  AMERICA 

Mr,  Beck.  Yes,  Mr.  Chairman.  Thank  you  very  much. 

Mr,  Chairman,  members  of  the  committee,  my  name  is  Robert  A. 
Beck.  I'm  here  in  my  capacity  as  chairman  and  chief  executive 
ofHcer  of  the  Prudential  Insurance  Co.  of  America. 

I  really  do  appreciate  this  invitation  to  participate  in  this  hear- 
ing. I  appreciate  also,  Senator,  your  early  comments  about  our 
three  firms. 

Rather  than  cite  us  as  examples  of  the  problem,  may  I  suggest 
you  consider  us  opportunities  for  part  of  the  solution. 

Important  changes  are  taking  place,  as  each  of  us  have  stated 
thus  far — and  I  am  sure  the  others  will,  too — are  taking  place  in 
the  financial  community. 

I'd  like  to  state,  as  emphatically  as  I  can,  that  I  believe  these  are 
positive  developments  that  are  clearly  in  the  best  interests  of  the 
public. 

MERGERS  AND  ACQUISITIONS  INEVITABLE 

The  mergers  and  acquisitions  that  we're  witnessing,  the  eflbrts 
by  more  and  more  financial  institutions  to  broaden  their  product 
lines,  the  flood  of  radically  new  products,  there  really  is  nothing 
casual  or  arbitrary  about  these  developments.  They  are  natural 
and  inevitable  responses  to  profound  changes  in  our  society  and 
our  economy. 

Inflation  and  high  interest  rates  have  turned  traditionfd  values 
upside  down.  They've  placed  institutions  locked  into  low-yield  in- 
vestments at  a  terrible  disadvantage  and  put  tremendous  pressure 
on  every  segment  of  the  financial  community  to  cut  costs.  Inflation 
and  high  interest  rates  are  the  source,  we  believe,  of  most  of  the 
turmoil  in  the  financial  community  today,  the  driving  force,  com- 
pelling our  institutions  to  turn  now  to  new  markets  and  diiTerent 
businesses. 

And  as  long  as  inflation  and  interest  rates  remain  high,  we're 
^oii^  to  continue  to  see  a  lot  of  this  turmoil.  At  the  same  time, 
inflation  and  declining  real  income  have  made  consumers  enoi^ 
mously  sensitive  to  interest  rates  and  made  them  wary  of  fixed- 
income,  long-term  commitments. 
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Beyvmd  this,  as  oCheia  have  mwtnwmtiwl.  jnHmJiT^g  Walt«-,  new 
tedinotey  has  given  our  financial  inetitatiaDS  vast  new  capabili- 
ties. We  re  i-nttiwt^  the  coets  of  managing  infiDnnatioii.  and  we're 
offariog  total^  new  mmhinaticps  of  services  and  a  modi  tatiadH-, 
modi  more  n^-rihl^  range  of  products. 

Tbeae  are  the  farces  oriiind  the  dianges  swelling  the  fiwffnciffi 
services  bosinesBes  today.  Tbat  rate  of  diange  ma;  be  unprecedoit- 
ed,  bat  change  itself  we  think  is  realh^  nothing  new. 

Ify  company,  the  Prodential.  has  oeoi  divrasifying  almost  from 
the  d^  we  were  founded,  mcae  than  a  hundred  years  ago.  We 
started  oat  selling  ineqienaTe  burial  insurance,  and  ire  have  beat 
broadening  our  product  line  ever  since,  responding  to  dianges  in 
the  then-CTirent  market|dace. 

In  our  own  view,  we're  not  jost  in  the  insorance  business.  We're 
in  the  finaiwial  sarvices  bumness.  When  pec^^  buy  insurance, 
they're  not  buying  a  particular  ptdicy.  Tbey  re  buying  a  degree  <^ 
financial  security. 

And  that's  pretty  much  the  same  reas(»  most  pet^de  buy  stocks 
and  bonds  or  buy  a  mutual  fiind  or  open  a  savings  account.  They're 
trying  to  build  a  measure  erf*  Rnanrial  security  for  themselves  and 
f(H-  Ueir  familifg  That's  their  main  concern,  not  the  financial 
instrumoit  that  is  used. 

Our  orientatioa  at  the  Prudential  is  client-centered.  We  want  to 
be  in  a  position  to  provide  our  customers  whatever  finarx-ifil  aerv^ 
ices  tfaey  need,  short  (rf*  the  basic  savings  and  checking  account 
services  that  hanks  provide.  We  want  people  to  think  of  Prudential 
as  the  place  to  go  for  the  full  range  of  those  other  services. 

And  if  we  can  develop  a  system  for  providing  all  of  those  services 
through  a  single-customer  relationdiip,  that  would  benefit  our  cus- 
tomers very  significantly.  And  we  tmnk  it  would  have  a  lot  td 
afweal  for  them. 

The  lines  tiiat  have  traditionally  separated  banks  and  brokerage 
firms  and  insurance  companies  are  fading  today,  because  we  are  all 
involved  in  trying  to  serve  people's  financial  service  needs.  And  our 
customers  are  also  the  customers  of  our  competitors. 

The  economic  and  technological  factors  that  have  speeded  uj)  the 
rate  of  change  have  also  intensified  and  broadened  competition 
within  the  financial  community.  We  not  only  have  keener  competi- 
tion within  the  various  s^ments  of  the  financial  community,  hut 
we  also  have  much  more  vigorous  competition  between  those  seg- 
ments. And  there's  no  doubt  in  my  mind  that  that  competition  is 
going  to  continue  and  intensiiy. 

FUIXi-SEBVICE  FINANCIAL  SUPBRMABKEIS 

No  one  can  really  say  what  the  world  is  going  to  look  like  20 
years  'from  now.  But  I  do  not  believe  that  all  financial  institutions 
are  going  to  become  fiill-service  financial  supermarkets. 

There  are  a  huge  number  of  banks,  thrift  institutions,  insurance 
companies,  tuid  brokerage  firms  in  this  country.  Many  of  them  are 
going  to  prefer  to  focus  on  particular  segments  of  the  market,  on 
particular  products  and  services.  And  there's  always  going  to  be  a 
place  for  them,  because  there  will  always  be  customers  who  prefer 
Doutique  operations,  who  favor  special^  houses,  or  are  part  *" 
small  local  businesses. 
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And  those  oi^anizatione  that  do  choose  to  become  full-service 
financial  institutions  won't  all  be  alike.  Coming  out  of  different 
segments  of  the  financial  community,  they  are  going  to  approach 
the  challenges  of  full-service  operations  from  very  different  per- 
spectives. And  their  own  particular  traditions  and  mind  sets  are 
going  to  be  very  apparent,  even  though  they  will  be  offering  many 
of  the  same  kinds  of  products  and  services. 

The  heightened  competition  between  them  all  will  force  teg- 
menta of  Uie  financial  community  to  be  more  efllcient  find  more 
responsive  to  the  needs  of  their  customers. 

Some  oi^anizations  will  be  more  successful  than  others,  but  the 
biggest  winners  we  think  will  be  the  public.  They're  going  to  be 
offered  sounder,  more  flexible,  and  more  convenient  ways  to 
manage  and  invest  their  money.  A  much  broader  range  of  choices 
will  be  avEiilable  to  them  in  a  much  more  int^rated  manner. 

The  actions  of  this  committee  and  other  legislative  and  regula- 
tory bodies  are  going  to  have  an  important  bearing  on  the  future  of 
our  institutions. 

I  hope  you  will  permit  and  encourage  the  kinds  of  changes 
taking  place  within  the  financial  community.  I  hope  that  deregula- 
tion continues,  but  I  believe  it  should  proceed  with  some  caution. 
Our  institutions  need  time  to  adjust  to  regulatory  changes,  and  so 
do  the  consumers. 

If  we're  going  to  avoid  magor  dislocations,  we've  got  to  have  a 
chamce  to  see  how  rule  changes  affect  the  Rnancial  markets  and 
our  capital-raising  mechanisms. 

Let  me  interject  here  that  I  am  very  concerned,  and  my  company 
is,  and  I  think  all  of  us  must  be  deeply  concerned  about  the  danger 
of  our  long-term  capitftl  market  drying  up.  The  economic  forces  at 
work  are  moving  us  away  from  the  long-term  capital  market,  and 
the  risks  involved  in  that  for  our  economy  are  enormous. 

We're  in  favor  of  freer  competition.  My  only  concern  is  that 
r^ulatory  changes  in  one  segment  of  the  financifd  community  do 
not  have  the  efTect  of  putting  competitors  in  other  s^ments  at  a 
disadvantage. 

I  would  urge  you  to  make  certain  that  whatever  regulatory 
changes  are  introduced,  that  the  net  effect  of  those  changes  is  to 
compel  all  types  of  institutions  to  compete  in  the  same  markets  on 
the  same  basis.  No  one  should  be  given  an  unfair  advemtage  over 
others  serving  the  same  markets.  Everybody  in  those  markets 
should  be  required  to  play  under  the  same  set  of  rules. 

In  my  view,  the  changes  underway  in  the  financial  communis 
are  far  more  evolutionary  than  is  normeilly  supposed,  not  revolu- 
tionary. They  are  producing  more  vigorous  competition,  and  the 
public  is  benefiting  and  will  benefit  from  that  competition. 

Our  legislative  and  regulatory  bodies  can,  and  I  believe  should, 
encourage,  those  developments  to  make  sure  they  go  forward  in  a 
fair  £md  orderly  m£mner. 

Thank  you  very  much,  Mr.  ChairmEm.  for  giving  me  this  <qqMNrtu- 
nity  to  present  my  views. 

[The  complete  statement  follows;] 
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ial  btsarmxiac  CaBipmBy  of  AmencK.  I  Uffna- 

9  Is  jmrtjdp^^  in  tfais  hearine  and  wr^cofot  this  opportumQ  to 

)-i4a<.»  mj  TKWE  CO  «  m»iia-  cf  gicu  imponaace  not  oalj-  to  this  coaiinitX«e  but  to 

Important  atMivaE  arv  rafcTr^g  |dacB  in  liic  fmmTw-imI  catunimi^^  vtd  1  wwit  to 
state  as  fmphatjrajly  ae  I  cm  t}wt  I  babeve  tfa^  an  poeitive  dndoptneots  that  are 
deaiiy  in  the  beat  interest  of  tfae  pobbc 

Tfar  iiMugei>  and  aeqniaititns  llal  wt  an  ■itimajug.  the  cAbrts  by  man  Mid 

« ^_i  :__^ — .-■ ^  bro««ien  tfaeir  prodoct  lines,  and  the  fknd  of  mdicaUv 

'   or  aTbitiai7  devdopDMnta.  Tfiey  are  natural  and 
d  AangCB  in  oarBociet;  and  oar  eooaotay-. 
_.  tatee  nave  tamed  ttaditioaal  vahxs  opade  down. 

I  nej  nave  piazo  imiuuiuiHB  that  an  locked  into  knr-yield  investments  at  a  serioUS 
diMOVBoage  and  poI  tremedans  [renare  on  every  segment  of  the  financial  cominu- 

InflatioD  and  high  interest  lates  aie  the  toaice  ot  most  at  the  turmoil  in  the 
financial  conminni^  today — the  driving  force  compdlin^  oar  institutions  to  turn  to 
new  marketE  and  <u%reot  bmiDesKa — and  as  kog  as  inflation  and  interest  rates 
retnain  high  we're  going  to  continne  to  see  a  lot  of  tonnMl. 

At  the  same  time,  inflation  and  liwliriing  real  ioaxne  have  made  consuinert 
encnrooudy  sensitive  to  interest  rales  and  made  tbem  wary  of  fuced-income,  loi^~ 
term  commitaients-  And  I  mwfat  add.  with  husfaanda  and  wives  both  holding  jdt»  in 
so  many  families  today,  peofrie  want  to  take  care  of  their  financial  concerns  just  as 
easily  and  conveniently  as  poesiMe. 

B^ond  this,  new  techiMlogy  has  giv«i  oor  financial  institutkins  wholly  new 
capabilities.  New  cmnputer  and  oammunicatkns  systems  are  cutting  the  costs  of 
managing  information  and  makirig  it  poesiUe  ftR"  us  to  offer  totally  new  combina- 
tions of  services  and  a  much  broader,  much  more  flexible  range  ot  {mxiucls. 

These  are  the  forces  behind  the  changes  sweeping  the  financial  services  bustness. 
The  rate  of  change  may  be  unpreceoented.  but  change  is  nothing  new  to  ua. 

Prudential  has  been  diveisi^ing  almost  from  the  day  we  were  founded  more  than 
100  years  ago.  We  started  out  selling  inexpensive  burial  insurance  and  we  have 
been  broadening  our  product  line  ever  since  in  response  to  changes  in  the  market- 
In  our  own  view,  we  are  not  iust  in  the  insurance  business;  we  are  in  the  financial 
services  business.  When  people  buy  insurance,  tbcy  are  not  buying  a  particular 
policy — they  are  bujing  a  degree  of  fmancial  security. 

And  that  is  pretty  much  the  same  reason  most  people  buy  stocks  and  bonds,  or 
buy  a  mutual  fund,  or  open  a  savings  account  They  are  trying  to  build  a  measure  of 
financial  security  for  themselves  and  their  families.  That's  their  main  concern — not 
the  financial  instrument  that  is  used. 

We  take  a  broad  view  of  our  function  because  the  history  of  American  buaineSB  is 
clear.  Companies  that  define  their  roles  too  narrowly — tluit  think  they  are  in  the 
business  of^  producing  only  one  particular  product  line — have  trouble  surviving  in  a 
world  that  is  constantly  changing. 

Our  orientation  at  Prudential  is  client-centered.  We  want  to  be  in  a  position  to 
provide  our  customers  whatever  financial  services  they  need  short  of^  the  basic 
savings  and  checking  account  services  that  banks  provide. 

We  want  people  to  think  of  Prudential  as  the  place  to  ^  for  the  full  range  of 

.1 : —    f^^  jf  ^p  pgj,  develop  a  system  for  providing  all  those  services 

relationship,  that  would  benefit  our  customers  very 


hroi^h  a  Binele  customer  relationship,  that  would  benefi 
liraificantly.  We  think  it  would  have  a  lot  of  appeal  for  them. 
The  lines  that  have  traditionally  separated  banks  and  brok 


e  traditionally  separated  banks  and  brokerage  firms  and  insuT' 
.  .  >mpanies  are  fading  today  because  we  are  all  involved  in  trying  to  serve 
people's  financial  service  needs,  and  our  customers  are  also  the  customers  of  our 
competitors. 

The  economic  and  technological  factors  that  have  speeded  up  the  rate  of  change 
have  also  intensified  and  broadened  competition  within  the  financial  community. 

We  not  only  have  keener  competition  within  the  various  s^ments  of  the  financial 
community  but  we  also  have  much  more  vigorous  competiton  between  thcee  seg- 
ments. And  there's  no  doubt  in  my  mind  that  that  competition  is  going  to  continue 
and  intensify. 

No  one  can  say  what  the  world  is  going  to  look  like  20  years  from  now,  but  I 
certainly  don't  believe  that  all  fuiancial  institutions  are  going  to  become  fUll-servlce 
financi^  supermarkets. 
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There  are  a  hu^  number  of  banks,  thrift  ii 
brokerage  firms  in  this  couDtiv.  Many  of  them  are  going  td  prefer  t      _.    . 
particular  Begmenta  of  the  market,  on  particular  products  and  services.  And  tlwra 


will  always  be  a  place  for  them  because  there  will  always  be  customers  who  prefer 
boutique  operationB.  who  favor  specialty  houses,  or  who  are  partial  to  small  local 


"niose  organizations  that  do  choose  to  become  full-service  rmancial  institutions 
n't  all  be  alike.  Coming  out  of  different  segments  of  the  fmancial  community, 


th«^  are  going  to  approach  the  challenges  of  full-service  operations  from  very 
different  perspectives,  and  their  own  particular  traditions  ana  mind-seta  are  goinff 
0  be  very  apparent  even  though  they  will  be  oHering  many  of  the  same  kiiMs  a 


products  a 

The  heightened  competition  between  them  will  force  all  segments  of  the  finsncial 
community  to  be  more  efficient  and  more  responsive  to  the  needs  of  custamen. 
Some  organizations  will  be  more  successful  than  othera.  But  the  biggest  winner  will 
be  the  public. 

The  public  will  be  offered  sounder,  more  flexible,  and  more  convenient  ways  to 
manage  and  invest  its  money.  A  much  broader  range  of  choices  will  be  available  in 
a  much  more  integrated  manner. 

The  actions  of  this  committee  and  other  l^islative  and  regulatory  bodies  are 
going  to  have  an  important  bearing  on  the  future  of  our  institutions.  1  hope  ^QU  will 
permit  and  encourage  the  kinds  of  changes  taking  place  within  the  financial  com- 
munity. 

I  hope  that  deregulation  continues,  but  I  believe  it  should  proceed  verjr  cautiously. 
Our  institutions  need  time  l«  adjust  to  regulatory  changes.  If  we're  going  to  avoid 
major  dislocations,  we  need  to  have  a  chance  to  see  how  rule  changes  affect  the 
financial  markets  and  our  capital-raising  mechanisms. 

And  let  me  interject  here  that  I  am  very  concerned,  and  I  believe  all  of  us  must 
be  deeply  concemM.  about  the  danger  of  our  long-term  capital  market  drying  Up. 
The  economic  forces  at  work  are  moving  us  away  from  the  long-term  capital 
market,  and  the  risks  involved  in  that  for  our  economy  are  enormous. 

I'm  all  in  favor  of  freer  competition.  My  only  concern  is  that  regulatory  changes 
in  one  a^ment  of  the  financial  community  do  not  have  the  effect  of  putting 
competitors  in  other  segments  at  a  disadvantage.  Efforts  to  correct  present  iidMn 
ances  could  produce  new  imbalances. 

I  urge  you  to  make  certain  that  whatever  regulatory  chan^  are  introduced,  the 
net  effect  of  those  changes  should  be  to  compel  all  types  of  institutions  to  compete 
in  the  same  markets  on  the  same  basis.  No  one  should  be  given  an  unfair  adventwe 
over  others  serving  the  same  markets.  Everybody  in  those  markets  should  be 
required  to  play  under  the  same  set  of  rules. 

In  my  view,  the  changes  underway  in  the  fmancial  community  are  evolutionary — 
not  revolutionary.  They  are  producing  more  vigorous  competition,  and  the  public  is 
benefiting  and  will  benefit  from  that  competition.  Our  l^islative  and  r«sulatot; 
bodies  can  and  I  believe  should  encourage  those  developments  and  make  sure  they 
go  forward  in  a  fair  and  orderly  manner. 

Thank  you,  Mr.  Chairman,  for  giving  me  this  opportunity  to  present  my  views  to 
this  distinguished  committee. 

The  Chairman.  Thank  you,  Mr.  Beck. 
Mr.  Birk? 

ROGER  E.  BIRK.  CHAIRMAN  AND  CHIEF  EXECUTIVE  OFFICER, 
MERRILL  LYNCH  &  CO..  INC. 
Mr.  BiRK.  Mr.  Chairman,  distinguished  members  of  the  commit- 
tee, I'm  happy  to  be  here  this  morning  to  share  with  you  some  of 
my  thoughts  on  the  important  issues  which  your  committee  is 
deliberating. 

With  your  permission,  I'll  address  an  abbreviated  version  of  the 
opening  statement  which  I  submitted  to  you. 

FINANCIAL  SERVICES  INDUSTRY 

We  use  the  term  "financial  services  industry"  to  describe  a  rela^ 
lively  new  phenomenon.  It  evolved  because  the  needs  and  (' 
of  customers  have  changed  dramatically  over  the  f     '    ' 
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the  traditional  services  ofTered  by  highly  r^ulated  institutions  no 
longer  meet  those  needs  adequately. 

It's  not  unusual  for  the  marketplace  to  be  ahead  of  regulatory 
responses  to  consumer  needs.  The  industry  which  we  have  named 
"financial  services"  is  simply  a  response  to  consumer  demand. 

The  critical  issue  in  the  financial  services  industry,  it  seems  to 
me,  is  the  ability  of  a  consumer  to  obtain  ftivm  a  variety  of  compet- 
ir^  institutions  the  kind  of  services  which  will  meet  his  or  her 
needs  at  prices  he  or  she  is  willing  to  pay.  If  this  requires  the 
restructuring  of  some  of  the  provisions  of  law  which  have  outlived 
their  purposes,  then  so  be  it. 

We  understand  that  this  is  the  task  which  this  committee  in- 
tends to  perform  over  the  next  year  or  two.  And  we  applaud  you, 
Mr.  Chairman,  and  other  members  of  the  committee  for  taking  on 
this  monumental  but  essential  work. 

To  the  extent  that  Merrill  Lynch  can  contribute  to  a  continuing 
dialog  on  these  issues,  we  shall  be  more  than  pleased  to  do  so. 

We  want  to  emphasize,  however,  that  an  indispensable  part  of 
this  task  is  a  review  of  the  regulatory  structure  of  the  financial 
services  industry.  Although  a  restructuring  of  the  regulatory  appa- 
ratus is  a  formidable  undertaking,  genuine  competition  and  cre- 
ative growth  in  the  financial  services  industry  can  only  be  accom- 
plish^ if  the  impact  of  different  kinds  of  regulation  on  different 
participants  in  the  industry  is  taken  into  account. 

The  ultimate  regulatory  structure  of  the  financial  services  indus- 
try will  to  a  Ifirge  extent  determine  whether  there  will  be  a  free 
and  flourishing  market  where  consumers  benefit  from  the  widest 
possible  airray  of  services  offered  by  vigorous  competitors  or  wheth- 
er the  benetits  of  competition  are  diluted  through  a  regulatory 
structure  which  works  to  protect  its  own  constituents  from  compet- 
itive pressures  from  outsiders. 

I'd  like  to  turn  now  to  the  bill  which  was  introduced  by  Senator 
Gam. 

Title  III  is  the  section  with  the  principal  impact  on  our  business. 
I  would  prefer  to  see  the  issues  revolving  around  Glass-Steagall, 
the  McFadden  Act,  the  Bank  Holding  Company  Act  settled  in  the 
context  of  a  discussion  of  the  larger  issues  of  how  to  define  ilnan- 
cial  services  rather  than  in  a  hill  which  addresses  some  of  the 
specific  problems  of  the  depository  institutions. 

But  if  the  committee  is  determined  to  act  on  these  issues  at  this 
time,  then  I  think  it's  zdso  important  to  point  out  some  of  the 
implications  of  that  action. 

For  some  time,  Merrill  Lynch  has  advocated  the  position  com- 
monly referred  to,  if  you'll  excuse  the  expression,  aa  a  level  playii^ 
field.  This  means  that  similar  activities  would  be  conducted  under 
similar  rules  and  regulations,  interpreted,  administered,  and  en- 
forced by  the  same  regulator. 

One  method  for  accomplishing  this  objective  is  to  require  that 
securities  activities  conducted  by  depository  institutions  be  carried 
out  through  separate  subsidiaries  registered  with  and  regulated  by 
the  Securities  and  Exchat^e  Commission.  It's  no  criticism  of  bank 
regulators  to  point  out  that  the  focus  of  their  regulation  is  dif  - 
ent  from  that  of  securities  r^^ulators. 
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In  addition,  if  securities  activities  are  conducted  within  the  bank 
itself,  I'm  convinced  that  banks  would  also  have  signiflcant  compet- 
itive advantages  over  broker/dealers  because  of  their  ability  to  use 
customer  deposits  to  finance  their  business  activities,  their  ability 
to  tap  relatively  inexpensive  sources  of  financing  through  their 
access  to  the  Federal  funds  market  and  the  Federcd  Reserve  dis- 
count window,  and  the  preferential  tax  treatment. 

These  advantages  would  be  minimized,  although  not  necessarily 
eliminated,  by  requiring  depository  institutions  to  conduct  their 
securities  activities  in  a  separate  subsidiary. 

There  is  even  a  more  fundamental  question  raised  by  the  ap- 
proach outlined  in  title  III.  Banks  are  currently  engaged  in  many 
aspects  of  the  securities  business,  including  investment  advisory 
services,  pension  fund  management,  mergers  imd  acquisitions,  dis- 
tribution of  commercial  paper,  and  so  forth. 

The  bill  before  this  committee  would  add  two  more  to  the  list  of 
permissible  bank  activities.  I  have  already  indicated,  we  do  not 
object,  so  long  as  there  are  no  regulatory  or  competitive  advantages 
on  either  side. 

I  think  it's  only  fair  to  ask,  though,  how  many  of  the  current 
restrictions  on  banks  can  be  removed  before  the  whole  concept  of 
Glass-Steagall  becomes  meaningless.  If  Congress  decides  that  the 
distinction  between  commercial  and  investment  banking  no  longer 
serves  a  valid  purpose,  then  we  certainly  can  adjust  to  that  situa- 
tion. In  the  committee's  efforts  to  make  a  real  contribution  to  the 
resolution  of  some  of  these  important  issues,  we  at  Merrill,  Lynch 
again  ptet^e  our  cooperation  in  the  deliberations  which  are  under 
way. 

Thank  you 

[The  complete  statement  follows:] 


Mr.  Chairman,  distinguiahed  Members  of  the  Committee:  I  am  happy  to  be  hen 
this  morning  to  share  with  you  some  of  my  thouehte  on  the  important  umiea  which 
your  Committee  is  deliberating.  We  believe  that  Merrill  Lynch  nos  played,  and  will 
continue  to  play,  a  significant  role  in  the  fmancial  services  industry,  and  in  truth, 
we  are  flattered  that  companies  such  as  American  Express,  Prudential  and  Sean 
find  our  industry  ao  attractive  that  they  have  decided  to  be  a  part  of  it.  Hm 
resources  and  marketing  ability  they  possess  will  make  a  competitive  industry  even 
more  competitive. 

We  use  the  term  "fmancial  services  industry"  to  desribe  a  relatively  new  phenom- 
enon. It  denotes  a  business  or  group  of  businesses  which  is  prepared  to  offer  a  wide 
range  of  fmancial  services  to  a  customer  or  a  segment  m  customeiB.  It  evohrvd 
because  the  needs  and  desires  of  customers  have  changed  dramatically  over  the  pMt 


decade  and  the  traditional  services  offered  by  higfalv  regulated  inftitutimw  no 
longer  meet  those  needs  adequately.  It  is  not  unusual  for  the  market^an  U  *" 
ahead  of  regulatory  responses  to  consumer  needs.  The  industry  whioi  we  h 


named  "financial  services"  is  simply  a  market  response  t^ 

Well,  what  are  those  demands  and  what  has  created  them? 

We  all  know  that  the  current  banking  and  securities  laws  were  pesaed  becauae  flf 
widespread  and  particularly  offensive  abuses  in  those  industriea  GO  or  more  yaer 
ago.  The  laws  were  designed  to  prevent  failures  during  a  period  of  deflation  and 
were  based  upon  the  premise  that  strict  separation  and  compartmentalixation  of 
financial  services  would  insure  the  health  of  a  variety  of  infltitutiona  and  prercnt  ■ 
recurrence  of  abuses.  Today,  however,  a  number  of  factors  have  called  that  premln 
into  question.  These  factors  include  the  enormous  growth  of  the  economy  itielf  and 

the  wealth  it  has  produced;  high  rates  of  inflation  which  have  put  i\~~' 

'        -     "  -         -        B„j  investments  of  all  parti  ,   , 

of  customers  and  the  need  for  prompt  and 
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efTicieot  means  of  handling  their  fmancial  afTain.  We  roust  particularly  not  under- 
estimate the  effect  of  inflation  and  the  fear  which  it  engenders  in  persons  who  an 
ravaged  by  iL  The  spectacular  growth  of  money  market  funds  is  a  direct  conse- 
quence of  the  kind  of  decisions  made  by  those  who  are  seeking  to  pnrtect  their 
capital  from  melting  away  under  the  effects  of  double-di^t  inflation.  All  of  these 
factors  have  tended  to  erode  the  efficacy  of  a  system  of  strict  separation  of  finandal 
services  in  different  institutions  as  financial  companiea  seek  to  develop  new  prod- 
ucts and  services  to  meet  customer  needs  and,  in  the  process,  frequently  compete 
with  a  service  which  is  perceived  to  the  exclusive  province  of  a  (tifferent  type  of 
institution.  Unfortunately,  the  debate  on  these  issues  frequently  has  the  tendency  to 
bog  down  into  iust  such  arguments  over  turf.  The  far  more  important  issue,  it  seems 
to  me,  ia  the  aoility  of  a  consumer  to  obtain  from  a  variety  of  competing  institutions 
the  kind  of  services  which  will  meet  his  or  here  needs  at  prices  he  or  she  is  willing 
to  pay.  If  this  requires  the  restructuring  of  some  provisions  of  laws  which  have 
outlived  their  punioees,  then  so  be  it.  We  understand  that  this  is  the  task  which  this 
Committee  intends  to  perform  over  the  next  year  or  two  and  we  applaud  you,  Mr. 
Chairman,  and  other  members  of  this  Committee  for  taking  on  this  monumental 
but  essential  work.  To  the  extent  that  Merrill  Lynch  can  contribute  to  a  continuing 
dialc^ue  on  these  issues,  we  shall  be  more  than  pleased  to  do  so. 

We  want  to  emphasiie,  however,  than  an  indispensible  part  of  this  taak  is  a 
review  of  the  regulatoir  structure  of  the  flnancial  services  industry.  If  compartmen- 
talization  of  services  has  proven  to  be  stultifying  and  inappropriate  in  today's 
economy,  then  compartmentalized  regulation  is  equally  inadetjuate.  Regulation  by 
function  is  a  far  more  desirable  concept.  Although  a  restructuring  of  the  regulatory 
apparatus  is  a  formidable  undertaking,  genuine  competition  and  creative  orowth  in 
the  Onancial  servicee  industry  can  omy  be  accomplished  if  the  impact  of  different 
kinds  of  regulation  on  different  participants  in  the  industi^  is  taken  into  account. 
The  ultimate  regulatory  structure  of  the  financial  services  industTy,  will,  to  a  large 
extent,  determine  whether  there  will  be  a  free  and  ftouriahing  market  where 
consumers  benefit  Irom  the  widest  possible  array  of  services  offered  by  vigorous 
competitors  or  whether  the  benefits  in  competition  are  diluted  through  a  regulatory 
structure  which  works  to  protect  its  own  constituents  from  competitive  pressures 
from  outsiders.  I  think  it  is  clear  that  we  much  prefer  the  former  to  the  latter  and  I 
hope  that  as  the  discussion  proceeds  toward  more  specific  agendas  that  these  issues 
receive  the  attention  they  deserve, 

1  would  like  to  turn  now  to  the  bill  which  was  introduced  by  Senator  Gam.  Title 
ni  is  the  section  with  the  principal  impact  on  our  business  and  the  arguments  on 
that  subject  have  been  thrashed  over  so  thoroughly  in  the  past  that  there  is  little 
new  I  can  add  to  them.  I  would  prefer  to  see  the  issues  revolving  around  the  Glass- 
Steagall  Act,  the  McFadden  Act  and  the  Bank  Holding  Company  Act  settled  in  the 
context  of  a  discussion  of  the  larger  issues  of  how  to  define  financial  services,  rather 
than  in  a  bill  which  addressee  some  of  the  specific  pnAlems  of  depository  institu- 
tions. But  if  this  Committee  is  determined  to  act  upon  these  issues  at  this  time,  then 
1  feel  that  it  is  important  to  point  out  some  of  the  implications  of  that  actitm. 

For  some  time  Merrill  Lynch  has  advocated  the  position  commonly  known  as  the 
"level  playing  field."  This  means  that  similar  activities  would  be  conducted  under 
similar  rules  and  regulations,  interpreted,  administered  and  enforced  by  the  same 
r^ulator.  One  method  of  accomplishing  this  objective  is  to  require  that  securities 
activities  conducted  by  depository  institutions  be  carried  out  through  separate  sub- 
sidiaries registered  with,  and  regulated  by,  the  Securities  and  Exchange  Commis- 

It  ia  no  criticism  of  bank  regulators  to  point  out  that  the  focus  of  their  regulation 
is  different  from  that  of  securities  r«;nlators.  In  addition,  if  securities  activities  are 
conducted  within  the  bank  itself,  I  am  convinced  that  banks  would  also  have 
significant  competitive  advantages  over  broker-dealers  because  of  their  ability  to  use 
customer  deposits  to  finance  their  business  activities,  their  ability  to  tap  relatively 
inexpensive  sources  of  financing  through  their  access  to  Federal  Funds  markets  and 
the  Federal  Reserve  discount  windows,  and  preferential  tax  treatment.  These  advan- 
tages would  be  minimized,  although  not  necessarily  eliminated,  by  requiring  deposi- 
tory institutions  to  conduct  their  securities  activitiss  in  a  separate  suDsidiai^. 

There  is  an  even  more  fundamental  queation  raised  by  the  approach  outiined  in 
TiUe  m.  Banks  are  currently  engaged  m  many  aspects  of  the  securities  business, 
including  investment  advisory  services,  pension  fund  management,  merger  and 
acquisition  work,  private  placements,  the  distribution  of  commercial  paper  and 
underwriting  and  dealing  in  municipal  general  obligation  bonds  and  U.S!  Treasury 
and  agency  securities.  The  bill  before  this  Committee  would  add  two  more  to  the  list 
of  permissible  bank  activities.  I  have  already  indicated  that  we  do  not  object  to  that 
BO  long  as  there  are  no  regulatory  or  competitive  advantages  on  either  side.  I 
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on  banks  can  be 
ningleas.  IT  Con- 
gresB  decides  that  the  diatindion  between  commercial  and  investment  bonking  DO 
longer  serves  a  valid  public  purpose,  then  we  certainly  can  adjust  to  that  Htuation.  I 
do  not  believe,  however,  that  Congress  is  ready  to  make  that  judgment  and  my  mily 
purpose  in  raising  this  point  is  to  caution  against  any  further  erosion  of  GlaM- 
Steagall  until  all  of  the  implications  of  such  a  step  are  fi^ly  undentood. 

My  remarks  have  necessarily  been  general,  but  I  hope  they  have  pointed  out  Bome 
of  the  concerns  we  have  over  the  future  of  the  financial  services  industry.  Your 
Committee's  efforts  can  make  a  real  contribution  to  the  resolution  of  some  impoi^ 
tant  issues  and  we  at  Merrill  Lynch  pledge  our  participation  in  the  deliberations 
which  are  getting  under  way. 

The  Chairman.  Mr.  Caspersen,  we  have  a  vote  going,  so  if  you 
will  be  patient,  Senator  Williams  and  I  will  have  to  leave  and  go 
vote.  I  apologize  for  the  interruption. 

One  of  the  problems  of  our  lives,  after  being  around  here  a  few 
years,  though,  is,  when  the  bells  ring,  it's  sort  of  like  being  Pavlov's 
dog.  You  start  to  salivate.  The  bells  ring  and  the  lights  come  on. 

Tlie  Committee  will  stand  in  recess  loi^  enoi^h  for  us  to  go  vote. 
Then  we'll  continue  with  your  testimony. 


Jenator  Proxmire  [presiding].  The  committee  will  come  to  order. 

Gentlemen,  I  passed  Chairman  Gam  in  the  hall,  and  he  aaked 
me  to  proceed.  He'll  be  back  momentarily. 

Mr.  Caspersen,  I  understand  the  other  witnesses  have  testified. 
Mr.  Caspersen,  go  right  ahead. 

FINN  M.  W.  CASPERSEN,  CHAIRMAN,  BENEFICIAL  CORP. 

Mr.  Caspersen.  Senator  Proxmire,  I  appreciate  the  invitation  to 
testify  here  in  my  capacity  as  chairman  of  the  Beneficial  Corp. 

Beneficial  is  a  multinational  consumer  financial  services  compa- 
ny with  over  2,000  consumer  fmance  offices  throughout  the  world, 
a  commercial  bank  in  Delaware,  a  multi-billion-dotlar  insurance 
group  specializing  in  individual  consumer  protection,  and  one  of 
the  largest  savings  and  loans  in  the  country  located  in  Texas.  We 
are  one  of  those  unregulated  companies  that  my  colleague,  Mr. 
Wriston,  often  refers  to  in  his  ably  crafted  speeches  on  the  subject, 
which  he  gives  from  time  to  time.  However,  I'm  sure  even  he  would 
admit,  though  not  in  public,  that  we  do  have  a  few  r^ulations  that 
perhaps  he  does  not. 

This  morning  I  would  like  to  speak  in  the  broad  context  of  the 
bill  and  not  comment  on  the  specific  proposals.  I  feel  we  bring  a 
unique  perspective,  since  we  have  representation  in  both  the  com- 
mercial  Dank  area  and  the  savings  and  loans  and  at  the  same  time 
are  active  in  the  r^ulated  EU'eas  of  consumer  finance  and  insure 
ance. 

rAVOR  massive  deregulation 

Having  experience  in  both  areas,  I  would  like  to  iinequivocally 
state  that  we  are  in  favor  of  massive  deregulation  of  the  consumer 
financial  services  sector.  I  say  this,  even  though  I  fiill  well  realize 
that  this  der^ulation  would  bring  new  and  far  more  vigorous 
competition  to  us  in  all  of  our  activities. 

The  question  is,  why,  then,  are  we  so  in  favor?  The  annrer  is 
very  simple.  History  surely  shows  that  those  industries  or  servioe 
sectors  which  have  relied  on  govemmentally  protected  markets 
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inevitably  decline.  There  are  no  exceptions.  Onlj;  thoae  industries 
who  can  successfully  react  to  market  forces  continue  to  grow  and 
prosper.  One  need  only  look  to  the  railroads  to  see  immediate 
evidence  of  this  proposition. 

R^ulation,  as  properly  exercised,  should  be  for  the  ultimate 
benefit  of  the  consumer.  Unfortunately,  regulation  as  now  being 
exercised  in  large  part  in  the  consumer  financial  services  sector, 
has  lost  all  relationship  with  this  purpose  and  is  being  exercised 
for  the  benefit  of  the  regulated,  that  is  the  financial  institutions, 
and  not  the  borrowing  or  saving  consumer. 

I  would  suggest  that  much  future  debate  be  centered  about  po- 
tential benefits  to  the  consumer  as  opposed  to  potential  benefits  for 
the  financial  institutions  being  regulated, 

One  of  the  strongest  arguments  in  favor  of  deregulation  is  that 
consumer  financial  services  are  in  the  process  of  the  greatest  tran- 
sition in  their  history,  a  transition  equal  to  or  greater  than  any 
other  sector  of  the  economy.  The  cost  of  goods  in  this  sector,  that  m 
the  cost  of  funds,  has  almost  trebled  in  recent  years.  At  the  same 
time,  the  methods  of  delivering  and  collecting  these  funds  have 
been  significantly  influenced  by  a  parallel  revolution  in  Ulacom- 
munications.  Massive  branch  networks  are  now  obsolete.  Automat- 
ic teller  machines  have  taken  the  place  of  tellers,  plastic  cards  of 
loan  offices. 

In  order  to  adapt  to  these  massive  changes,  the  consumer  finan- 
cial service  sector  must  be  allowed  to  innovate  and  to  participeta  in 
these  changes.  , 

There  is  no  way  that  this  can  be  done  under  a  mantle  of  patar- 
nalistic  regulation,  much  of  which  was  legislated  before  most  of  us 
in  this  room  were  bom.  If  any  industry  is  to  remain  viable,  it  must 
be  able  to  provide  a  service  or  product  that  its  cuMomert  want  on  a 
reasraiably  priced  basis.  If  the  conatuner  financial  service  sector  is 
to  survive  and  proq)er,  it  must  do  this. 

The  qttestioa  is  not  what  I  want;  the  question  is  not  what  Chair- 
man Voldcer  wants.  The  question  is  what  the  ootmumer  wants. 

The  question  that  we  should  ask  is,  why  should  we  not  be  aM*  to 
give  wt^  the  marketplaoe  demaiHb? 

I  would  eubniit  to  you  that  we  cannot  aooomptish  this  coal  of 
serving  the  consumer  with  products  designed  aiai  built  in  Wasfainc- 
ton.  D.C.  k  is  not  a  question  of  whether  the  tUmgoere,  the  r^ula- 
tors,  are  weU-imentiooed  or  oaL  Tliey  are  wt^iAotentioaed,  mod 
thalE  a  9rT«Q_  0 

Tlie  imponam  factor  is  that  tlw  ourlcetpUee,  the  oooaumer,  is 
dpnanrirng  a  certain  product,  aod  we  ouiat  be  able  to  provide  that 
product^  or  odwn  wilL  There  is  oo  wa^  that  we.  tiiat  the  Senate, 
thai  the  Federal  Bcauit  Board,  eaa  decree  sneecM  tar  a  pamektwk 
sayiop  scanat  at  ^  pins  percent  when  the  Bogaey  manicet  f  uod^ 

Bc^nlaiiQEi  takes  nooy  foms.  momt  matme  tablie  tJoao  othen. 
Eves  senot-  BOf^M&ei  nmwiiuiii  raprfasaons  are  in  reahty  aauooay 
pRJbvti.  eizwe  vhar  verj  emateswe  is  an  tOecUve  Usiiw*'  to  sew 
coDopeLCAn 

F«r  f-tag^jwf.,  is  Caiiftnua,  a  tl9JKI^  xeai  estate  loao  taius  about 
Sb  pa^tm  vt  4acvsBHdaa«KL  m^suria  1*  aepaaae  mpttlmw  If  • 
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Other  laws  similarljjr  distort  the  marketplace.  The  bankruptcy 
law,  for  example,  which  Senator  Dole's  subcommittee  is  holdiog 
hearings  on  today,  is  now  inadvertently  forcing  creditors  to  chan- 
nel consumer  loans  to  affluent  homeowners  who  already  posaeaB 
wealth,  since  the  bankruptoy  test  looks  solely  to  consumer  assets 
and  not  to  consumer  earnings. 

One  point  the  chairman  passed  on  when  he  talked  about  preemp- 
tion, r  tend  to  agree  with  nim  that  we  should  allow  the  States  to 
have  ttJk  major  rights  in  this  area.  But  the  problem  is  that  we  have 
already  preempted  the  first  mortgfige  area.  Thus  when  a  consumer 
comes  in  for  a  $5,000  loan,  he  or  she  may  well  be  refused  a 
consumer  loan  because  of  the  Stote  law  on  the  subject  and  at  the 
same  time  then  be  forced  to  recast  his  or  her  entire  first  mortgage 
which  has  a  much  higher  effective  market  rate. 

Contrary  to  widespread  belief,  I  do  not  believe  der^ulation  will 
result  in  the  domination  of  flnancieil  services  by  huge  multi-billion- 
dollar  corporations.  It  will  result  in  corporations  specializing  in 
what  they  are  ^ood  at  and  providing  the  services  to  the  consumer 
at  the  best  possible  cost. 

At  Beneficial,  we  will  continue  to  concentrate  on  consumer  fi- 
nancial services  and  petrticularly  consumer  lending  services  rang- 
ing from  first  mortgages  to  conventional  installment  lending.  We 
will  ofier  certain  ancillary  services,  but  we  full  well  realize  that  we 
cannot  be  all  things  to  £ill  people. 

Further,  we  believe  that  the  smaller  corporations  will  successful- 
ly com[>ete  with  us  in  many  market  areas,  be  they  banks,  credit 
unions,  or  savings  and  loans.  Experience  has  shown  us  that  the 
smaller  fmancial  service  organization  is  able  to  react  to  local  condi- 
tions much  faster  than  the  lai^e  multinational  corporation.  Indeed, 
we  have  had  many  experiences  where  such  competitors  have  done 
a  significantly  better  job  than  their  larger  competitors. 

In  summary,  we  back  the  bill  that's  now  before  this  committee. 
Obviously,  we  are  not  in  agreement  with  all  its  provisions,  and 
there  are  many  others  that  we  would  like  to  see  included.  But  tiie 
important  fact  is  that  this  is  a  significant  and  all-encompi 
first  step,  and  we  applaud  you  for  taking  it,  Mr.  Chairman. 

Thank  you  for  the  opportunity  to  speak. 

[The  complete  statement  follows:] 


Good  morning,  Mr.  Chairman  and  members  of  the  Senate  Committee  on  B „. 

Housing  and  Urban  AfTairs.  My  name  is  Finn  M.  W.  Caapersen,  and  1  am  Ctuunnan 
|f  the  Board  and  Chief  Executive  Officer  of  Beneficial  Corporation.  Beneficial  It  1 
multi-national  consumer  fmancial  services  company  with  over  2,000  consumer  fi- 
nance ofFlces  throughout  the  world,  a  commercial  bank  in  Elelaware,  ■  multi-UUkm 
dollar  insurance  grouo  specializing  in  individual  coverage  and  one  of  tbe  laimt 
savings  and  loans  in  tne  country  located  in  Texas.  We  are  one  of  thoae  "unregulat- 
ed" companies  that  my  colleague,  Mr.  Wriston,  often  refen  to  in  his  ably  cralted 
speeches  on  the  subject.  However,  I  am  sure  that  even  he  would  admit  it  ia  a  matter 
of  degree  since  we  are  regulated  in  some  areas  that  he  is  not. 

This  morning  I  would  like  to  apeak  in  the  context  of  the  bill  before  the  Gommit> 
tee.  but  rather  than  aim  ny'  comments  at  specifics,  1  would  like  instead  to  veak  for 
a  broader  viewpoint.  Beneficial  brings  a  unioue  perspective  since  we  have  raprenn- 
tation  in  both  the  commercial  bank  area  and  the  savings  and  loan  aod  at  the  nine 
time  we  are  active  in  the  rraulated  areas  of  consumer  finance  and  InaunuKe- 
Having  thus  experience  in  both  areas,  I  would  like  to  unetjuivocally  elate  that  «• 
are  in  favor  of  massive  deregulation  of  the  consumer  financial  servicea  nctor.  I  Mj 
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IB  MMmiy.  JD-.  \.jMaiuMu.  ••«  back  dw  bfl!  tkat  jcn  hvM  iatradund.  Otnioud:r, 
«c  aic  Dot  ID  acFMBCBt  witfa  all  of  lb  ptonMoaa.  aad  tlHf*  «i*  OMn^r  oUtm  «v 
wooU  like  to  mc  iartndad  Bat,  tfae  iforfl  fact  ■  Oal  tUi  s  a  agMfkant  a  ' 
all    Liinniafiin  &nt  «ep.  and  we  wbai^Mmnmiij  wftttmi  ywi  Mr  |||i|K 

Hwnk  yoa  fat  tiria  onwtaiiHy  to  ipaah- 


\ 
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The  Chahiman  [presiding].  Thank  you  very  much.  I  apologize  for 
being  gone.  I  will  read  your  testimony,  not  having  heard  your 
summary. 

I  would  also  comment  that  full  statements  or  any  supplemental 
additions  you  wish  to  place  in  the  record  will  be  printed  in  filll. 

Mr.  Wriston,  there  is  an  increasingly  complex  relationship 
among  Federal  agencies  responsible  for  regulation  of  flnancial  serv- 
ices, involving  not  only  the  regulators  of  depository  institutions  but 
also  the  SEC  and  the  FTC. 

ROLE   OF  THE   REGULATOR 

Aa  the  trend  continues  to  more  so-called  financial  supermarkets, 
what  do  you  think  should  be  done  about  the  role  of  the  regulators? 
We've  got  one  proposed  here,  S.  1721,  to  combine  all  of  them,  but 
could  I  have  your  feelings  about  what  the  r^ulatory  situation 
ought  to  look  like  in  the  future? 

Mr.  Wriston.  Mr.  Chairmim,  I  believe  that  everyone  feels  that 
his  r^ulator  is  a  good  deal  more  strict  than  the  other  fellow's.  "If 
only  we  had  the  other  guy's  r^ulator,  we'd  be  much  better  off." 

What  we  have  now  is  a  potpourri.  In  the  insurance  business,  you 
have  State  r^ulatory  bodies.  In  the  banking  business,  we've  got 
State  banking  superintendents,  from  whom  you  heard  yesterday. 
We  have  the  Comptroller  of  the  Currency  in  the  case  of  the  nation- 
al banks,  and  we  have  the  Federal  Reserve  Board  in  the  case  of  the 
bank  holding  companies.  We  have  the  SEC,  without  which  we  can't 
issue  any  paper.  Just  like  anybody  else,  we  have  a  regulatory  body 
in  municipal  bond  dealing.  We  have  State  usury  laws.  We  have 
thousands  of  different  regulations  that  are  literally  put  out  by 
hundreds  of  different  regulators. 

The  idea  of  having  a  single  regulator  for  the  financial  service 
business,  I  would  oppose  for  the  reason  that  I  believe  that  most 
industries  that  have  gone  bankrupt  over  the  years  have  had  a 
single  r^ulator.  The  competition,  if  you  will,  between  them  I  think 
is  healthy  for  the  industry.  There  will  never  be  complete  equality, 
but  1  don't  believe  that  ateolute  equality  is  called  for  in  what  we're 
talking  about  today. 

The  Chairman.  Some  opponents  of  the  legislation  to  free  banks 
from  competitive  restrictions,  such  as  Gla^-Steagatl  and  McFad- 
den,  have  argued  in  previous  testimony  that  bemks,  especially  large 
banks,  have  inherent  competitive  advantages  which  make  the  level 
playing  field  absolutely  unattainable.  They  talk  about  banks'  lower 
cost  of  capital,  including  access  to  deposits  which  can  be  used  in 
the  bfuiks'  business,  tax  advantages,  a  captive  market  for  their 
products. 

How  would  you  respond  to  those  criticisms  that  it's  not  possible 
to  attain  the  level  playing  field  if  we  open  up  for  the  depomtoiy 
institutions  GlaBS^tcagall  and  McFadden? 

Mr.  Wriston.  I  think  every  institution  has  inherent  advantagSB 
and  disadvantages.  As  far  £i8  raising  funds  are  concerned,  the  <aj 
of  the  demand  d^xwit  is  dead  and  gone.  To  give  you  just  an 
example,  Merrill  ^nch's  money  market  fund  now  exceeds  the 
domestic  deposits  of^^  Citibank  by  $2  billion.  We've  been  at  it  mnet 
1812,  and  they've  been  at  it  almost  24  months.  [Laughter.] 
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If  you  look  at  MerriU's  ajinual  report,  50  percent  of  their  earn- 
ings are  in  interest  differentials,  so  there  must  be  some  ability  to 
raise  funds  there. 

We  have  advantages  in  the  sense  that  we  can  raise  money  from 
funds  because  of  the  size  of  our  capital  Eind  because  of  the  number 
of  markets  in  which  we  operate. 

We  also  have  some  advantages,  if  you  want  to  call  it  that,  in  that 
we  can  take  a  percentage  of  our  loan  losses  and  write  them  off.  We 
have  many,  many  disadvantages  which  I  have  delineated. 

You  wiU  never  get  it  completely  equal,  but  I  think  it  would  be 
roughly  comparable. 

The  Chairman.  Thank  you.  As  you  know,  Mr.  Birk,  your  prede- 
cessor. Secretary  Regan,  testified  on  oversight  hearings  last  May, 
and  again  last  week,  discussing  money  market  funds.  I  commented 
to  Mr.  Regan  at  that  time  that  I  hadn't  yet  received  a  mortgage, 
nor  has  anyone  else,  from  Merrill  Lynch.  His  reply  was,  not  yet.  I 
know  that  Merrill  Lynch  does  have  their  new  real  estate  division. 
Are  you  going  to  get  into  the  mortgage  business?  We  have  heard  a 
lot  of  discussion  around  here,  that  the  thrifts,  if  we  give  them  those 
expanded  powers,  will  get  out  of  the  mortgage  business,  and  con- 
centrate on  consumer  loans  and  so  forth.  Do  you  expect  to  get  into 
the  mortgage  lending  business,  too? 

Mr.  Birk.  Unfortunately,  I  haven't  spent  much  time  talkii^  to 
Secretary  Regan  in  the  last  6  months.  But  with  respect  to  his 
comment,  we  are  not  in  that  business  now,  as  you  know 

The  Chairman.  He  said  he  works  a  lot  harder  now  than  he  did 
when  he  had  your  position.  [Laughter.] 

Mr.  Birk.  It's  an  area  that  we  re  studying.  At  the  moment,  we're 
working  with  thrifts  throughout  the  country  to  try  and  provide 
mortgage  financing  of  various  types.  As  we  all  know,  that's  taking 
on  a  whole  new  sphere  of  options,  and  with  respect  to  getting  into 
the  business  of  supplying  mortgages — primary  mortgages,  second 
mortgages — it  is  an  area  that  we're  studying.  And  I  would  guess 
sometime  in  the  future  we'd  give  serious  consideration  to  it. 

The  Chairman.  So  Secretary  Regan's  remarks  are  accurate, 
then? 

Mr.  Birk.  I  will  leave  it  alone  at  that. 

The  Chairman.  Obviously,  diversification  is  occurring  very  rapid- 
ly today,  as  evidenced  by  the  companies  that  you  genuemen  repre- 
sent. We  have  heard  from  Mr.  Wriston.  Setirs  can't  be  here  today 
because  they  are  busy  buying  Deane  Witter  and  establishing  that 
relationship. 

DANGER  OF  DIVERSIFICATION 

Do  you  think  there  is  danger  in  the  future  that  investors  will 
place  such  importance  in  a  firm's  diversification  that  it  will  dry  up 
the  source  of^  funds  for  nondiversified  or  special  firms?  Are  we 
putting  them  in  danger  that  way? 

Mr.  Birk.  I  don't  think  so.  As  Mr.  Beck  and  others  have  testified, 
there's  always  been  room  for  smaller  institutions  who  can  innovate 
quickly  with  respect  to  all  areas  of  the  financial  services  business.  I 
tnink  the  larger  issue,  which  Chairman  Volcker  addressed,  in  the 
ultimate  is  a  question  of  economic  concentration  of  power,  which  is 
not  the  one  before  this  committee,  I  would  guess,  at  this  moment. 


oyGoot^Ic 


But,  when  one  looks  at  the  diversification  and  the  various  serv- 
ices which  are  being  entered  into,  the  question  of  whether  Glass- 
Steagall  or  any  other  regulations  breakdown  will  eventually  raise 
the  question  of  whether  it's  in  the  national  interest  or  public  policy 
to  allow,  in  essence,  superfinancial  institutions  beyond  what  we 
have  now.  I  do  not  think  there's  going  to  be  a  competitive  disad- 
vEintage  as  we  see  it  today. 

The  Chairman.  It's  one  of  my  great  concerns.  Everybody  says, 
no,  there's  still  going  to  be  a  place  for  the  small  firms,  and  so  on. 
But  coming  from  a  rural  State — and  I  don't  criticize  your  firm  for 
taking  advantage  of  a  competitive  situation.  As  I  see  just  the 
millions  of  dollars  that  have  come  out  of  my  State,  out  of  those 
local  institutions  which  are  having  a  difficult  time  surviving,  be- 
cause of  the  competition,  the  high  interest  rates,  and  other  factors. 

I  seriously  wonder,  in  the  small  towns,  particularly  the  rural 
areas  of  my  State;  as  money  is  taken  out  by  the  corporate  giants  of 
this  country,  who  is  going  to  make  the  small  loan,  the  mortgage 
loan,  the  loan  to  the  farmer  for  his  seed  in  the  spring?  I  worry 
about  the  possibility  of  the  small  institutions  going  away  like  the 
comer  grocery  store. 

Mr,  BiRK.  I  think  Mr.  Wriston  again  addressed  that  somewhat  by 
discussing  the  question  of  funding.  He  made  some  comments  with 
respect  to  demand  deposits  and  other  kinds  of  core  deposits.  Mone^ 
has  a  cost.  And  that's  the  issue  we're  facing  today.  I  think  it's 
interesting  when  you  observe  the  progress  that  money  market 
certificates  have  made  since  early  1978  when  they  became  author- 
ized by  the  Federal  Reserve.  I  believe  money  market  certificates, 
CD's,  and  so  forth,  have  increased  from  about  $20  billion  in  1978  to 
some  $485  billion  today. 

Money  market  funds,  of  course,  have  also  increased  during  that 
same  short  time  frame  from  virtually  nothing,  or  $7^  billion,  to 
some  $165  billion.  If  they  weren't  there,  I  think  the  money  market 
certificates  would  still  even  be  larger.  That  represents  a  cost  of 
funding  any  institution,  whether  it's  Citicorp;  Merrill  Lynch;  or 
Beneficial  Finance.  They're  going  to  have  to  be  able  to  compete, 
based  on  what  they  have  to  offer  any  institution  for  those  funds. 

The  Chairman.  Mr.  Wriston,  did  you  wish  to  comment  on  that? 

Mr.  Wriston.  1  was  just  going  to  say  that  as  a  person  who  has 
some  experience,  it  might  be  useful  to  know  that  they  liberalized 
the  law  in  New  York  State,  and  the  money  center  banks  in  the 
city,  Chase  and  so  forth,  went  upstate.  The  fear  was  expressed  that 
the  money  center  banks  would  crowd  out,  if  you  will,  the  smaller 
institutions.  We  have  gotten  just  exactly  nowhere  against  that 
competition  in  the  last  5  years. 

I  grew  up  in  a  town  that  had  about  half  the  population  of  the 
current  staff  of  Citibank.  [Laughter.] 

I  am  somewhat  familiar  with  how  that  operates.  The  bank  presi- 
dent's brother-in-law  is  a  lawyer,  who  closes  the  mortgage;  and  his 
sister-in-law  is  a  real  estate  broker— and  they  have  got  that  busi- 
ness locked  up  beautifully. 

'The  only  thing  that  has  broken  that— large  institutions  cannot 
compete  with  that  knowledge,  and  we  wouldn't  try.  What's  broken 
it  is  that  it's  been  our  public  policy  for  savers  to  subsidize  borrow- 

I.  As  long  as  you  say  to  a  man,  "You  can  work  hard  and  save 
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your  money,  and  at  the  end  of  a  year  we'll  give  you  back  half  of  it, 
so  that  somebody  in  River  Oaks,  Tex.,  can  get  a  fixed  rate  mort- 
gage," the  only  thing  that  could  happen  in  that  situation  was  for 
somebody  to  invent  a  money  market  fund.  So,  as  Mr.  Robinson 
said,  this  was  driven  by  consumers.  I  personally  believe  that  the 
genie  will  never  go  back  in  the  bottle;  that  people  know  the  difTer- 
ence  between  17  percent  and  5  percent,  and  so  the  whole  system 
has  to  adjust  to  it. 

The  Chaisman.  Even  Senators  are  smart  enough  to  understand 
that 

Mr.  Wriston.  I'd  hate  to  ask  the  people  in  this  room  how  many 
perale  bank  with  Merrill  L3mch.  [Laughter.] 

Mr.  BiHK.  None. 

The  Chairman.  Senator  Williams. 

Senator  Williams.  Thank  you,  Mr.  Chairman.  I  first  w£int  to 
commend  you,  Mr.  Chairman,  for  this  gathering  of  leaders  from 
the  fLnancial  conununity.  I  think  it's  unique  that  we  have  this 
representatkm  together  at  the  witness  table.  We're  gratehil  to  all 
of  you  for  participating. 

Perhaps  it's  so  obvious  it  shouldn't  be  said,  but  I  will  take  a 
chance  with  the  obvious. 

If  8  clear,  Mr.  Chairman,  and  Senator  Proxmire,  that  New  Jers^ 
has  become  the  financial  center  of  our  country  and  the  world.  We 
have  five  panelists — two  clearly  from  New  Jersey,  Mr.  Caspersen 
and  Mr.  Beck — from  Beneficial  and  Prudental  and  we  claim  a  lot  of 
Merrill  Lynch,  too. 

Mr.  BnuL  I  live  in  Redbank,  SJ.  [Laughter.] 

Senator  Williams.  Well,  we're  going  to  fully  claim  you.  So  if s  3 
out  of  5.  And  I  think  Walter  Wriston  has  some  eyes  on  New  Jersey, 
too. 

Senator  Pboxmike.  Will  the  Senator  yield?  If  Mr.  Wriston  went 
much  of  his  formative  life  in  Wisconsin,  and  learned  all  Uwse 
crafty  thin^  he's  showing,  he's  from  our  State. 

Senator  Williams.  Who  can  claim  Mr.  Robinson? 

Mr.  RoBtvsoN.  We  have  some  of  our  travelers  cheque  facilities  in 
New  Jersey,  but  we  don't  talk  about  is  much.  [Lau^ter.J 

The  Chaikmak.  You  have  forgotten  your  big,  new  &cility  in 
Utah  that  is  not  yet  open.  [Laughter] 

Mr.  RoBDfSON.  That's  the  new  operating  facility,  to  be  (^tened 
soon  out  there. 

Senator  WnxiAMS.  Well,  of  course,  the  themes  are  dear  here.  We 
recognize  theoL  Notwithstanding  all  of  the  difficulty  erf*  reqxmding 
to  consumer  preflsuree,  needs,  ^id  demands,  there  has  been  a  re- 
markable diveisficatioD  by  your  oMDpanies.  It  has  cntainly  accel- 
erated within  the  last  decade.  But  you  Bdll  dearly  feel  that  regula- 
tion makes  it  impossible  to  fiilly  respond  to  the  consumer  needs 
and  consumer  dotres.  Mr.  Ca^ersen's  statemait  of  the  various 
regulatory  requirements  on  a  siniple  transaction,  a  $10,000  real 
estate  loan,  that  re9aires  10  separate  ngnatures,  nine  separate 
documents,  all  of  wfajdi  oonfonn  to  nine  separate  laws,  is  a  rather 
dramatic  example  of  the  diflBcnltaes  in  fcspoodiog  to  consumer 
needs. 

All  the  auswnB  aren't  here,  tlwmgli  Don't  t 
oosly  hold  on  to  authorily  that  tliey  have  bad?       ■■  i 
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usury — State  usury  laws — and  have  great  debates  on  preemption. 
Is  that  a  major  problem,  in  other  words,  the  imposition  of  State 
law  and  State  r^ulation?  Are  there  any  suggestions  for  us  in  that 
connection?  Mr.  Caspersen,  since  you  provided  us  with  an  ezami^ 
of  the  difficulties,  I  would  like  to  £isk  you. 

Mr.  Caspersen.  State  laws  obviously  vary  greatly,  and  in  effect, 
to  a  certain  extent  they  are  a  barrier.  I  brought  a  copy  of  the  loan 
set  here.  It's  incredible.  I  can't  understand  it,  and  certainly  a 
consumer  can't  understand  it.  I  think  much  of  the  problems  there 
are  being  addressed  in  the  truth-in-lending  changes  that  are  taking 
place. 

DRAMATIC  CHANGES  IN  USURY  CEILINGS 

The  usury  ceilings  in  States  have  cluii^ed  dramatically.  There 
has  been  a  very  realistic  attitude  on  the  part  of  moat  States. 
Within  the  last  24  months,  I  think  something  like  25  States  have 
abolished  in  whole  or  part  the  usury  restrictions,  so  there  is  a 
tremendous  movement  there.  Of  course,  the  business  agricultural 
preemption  and  the  mortge^  preemption  of  the  recent  bill,  there's 
been  tremendous  change.  'The  problem  is  now  that  there  are  still 
some  pockets. 

And  the  question  is,  as  Chairman  Volcker  put  it,  whether  the 
national  interest  isn't  overriding  it.  I  strongly  feel  that  the  States 
have  the  right  to  opt  out;  that  that  solves  his  problem,  and  I  think 
it  solves  mine.  I  think  it's  very  key  to  the  whole  thing.  You  have  to 
allow  the  States  to  govern  those  situations  which  are  closest  at 
hand.  I  think  the  States,  while  they  still  have  some  vestigial  regu- 
lation, they  have  been  moving  very  radically  on  this,  and  franluy, 
they're  in  advance,  in  some  respect,  of  the  Federal  laws.  They  are 
closer  to  the  situation,  and  they  do  react  very  well. 

Senator  Wiluams.  Mr.  Birk,  in  connection  with  the  equity  mar- 
kets and  banks  broadly,  your  suggestion  that  there  be  subsidiaries 
to  deai  broadly  in  the  equity  areas  of  financial  services — that's 
your  answer  to  the  historical  abuses  that  gave  rise  to  the  historian 
prohibitions  of  Glass-Steagall. 

Mr.  Birk.  Yes,  Senator.  With  respect  to  those  items  suggested  in 
Senator  Gam's  bill,  that  is  to  say  revenue  bonds  and  mutual  funds, 
I  support  that.  But  in  conducting  those  activities  within  a  subsidi- 
ary, it  neutralizes  what  might  be  an  advantage  in  terms  of  depos- 
its, in  terms  of  access  to  the  Fed  window,  and  so  forth,  and  that's 
the  reason. 

Senator  Williams.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Heinz? 

Senator  Heinz.  Mr.  Chairman,  thank  you  verv  much.  Unfortu- 
nately, I  had  to  chair  another  hearing  earlier  this  morning,  or  I 
would  have  been  here  for  the  testimony  of  our  witnesses.  But  I 
would  like  to  thank  you,  as  chairman  of  this  committee,  for  the 
outstanding  job  that  you're  doing,  bringing  the  finest  minds  of  our 
country  to  bear  on  some  of  these  questions  involving  our  hnnfciTig 
system.  You  have  a  remarkable  commitment,  I  think,  to  free  and 
open  competition,  which  I  share.  And  you  have  truly  been  a  critical 
force  in  moving  this  committee  ahead  in  the  best  direction  for  all 
concerned.  And  most  important  in  that  is  the  removal  of  unwai^ 
ranted  r^ulations. 
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I  would  like  to  observe  that  thrift  iiutitutioiu  and  the  unportant 
contribution  they  make  to  bounng  are  certainly  in  grave  jeopanfy 
as  e  direct  result  of  the  protracted  inflexible  refuuitory  enviroo- 
ment  in  which  the^  have  existed  for  some  time.  In  my  mind,  the 
best  pomible  help  for  the  thrifts  is  selfJielp,  throu^  tne  increased 
earnings  potential  embodied  in  increased  asset  powers  we  are  cur- 
rently considering.  Bat  most  importantly  and  most  uivently,  I 
think  we  have  to  grant  the  thrift  regulators  sufficient  niexiMlity 
and  authority  to  manMe  the  current  problems  of  the  tndustrv  in 
an  intelligent  and  in  tne  least  dismpttve  manner.  And  frankly,  I 
don't  see  mudi  reason  to  May  on  tboK  matters.  There  are  matters 
that  have  been  brouf^  iq>  today  that  I  tiunk  we  do  need  to  take  a 
very,  very  careful  look  at,  and  tbey  really  have  to  do  with  some 
judgments  we  have  gat  to  make  about  what  constitutes  the  bedrodi 
of  rafety  and  soundness  of  our  depository  institutions. 

Two  OToviskias  that  we  have  encountered  so  far,  both  in  title  m, 
are  rather  coatroversul,  and  these  are  the  bAiowittg:  Seetkm  1, 
whid  authorizes  bonks  to  underwrite  all  munidpel  revenue  bonds; 
and  section  2,  which  authorizes  bank  sponsorship  of  money  market 
mutual  funds.  Now,  gentlemen,  my  question  really  relatM  to  the 
following:  On  October  IS,  Secretary  BccauD  testified  befor*  thM 
committee  and  pat  forth  a  new  proposaf  t/j  bt  corisHl(<r«d  under 
title  m  He  outlined  some  of  the  pronems  that  h«  b«liev«d  would 
impede  free,  equal  comprtitioD  if  banks  were  granted  additional 
poweiB  through  the  moqwnisms  laid  out  in  title  lit  He  advoctfed 
the  creatioD  by  banks  of  a  «agr<jgat<»d  subs^ianr  through  which 
they  migfai  carry  out  new  seainxiea  activities.  This  would  indude 
both  the  numieipalB  and  the  money  market  funds.  He  b^ieved  Chal 
this  woaU  provide  the  most  «quitabie  sotutjon  to  the  proUetos— 
real  or  illnaory — that  he  ieix.  mitgiA  otherwise  arise. 

So  my  queEtaoD  to  yoa  9entl«nen  it  whether  rou  fiai  the  Secre- 
taTye  profsal  nmooai^  and  deserrtng  of  in-iepth  oooadcratiaD 
by  tfas  ogmmatee. 

Mr  W™soc-  if  ygc  d  like  v-  aiart 

cernrvc  wfmv  aBtx 

Mr-  VsasTcac  Ses»ior  Hfanr-  To  iiJut:  Ut  say  on  cbe  revenue  b««d 
issue,  thcv  die  irx  tzae  vanx^  xhtt  hiiajBtt  <tf  Mr-  Ohm  aad  Mr. 
Stragali  Toey  wts%  xkc  uiwerM  ic  UOB^  tor  the  caeat  naK«  tXwt 
jet  airpiiazK*  vfr%  a-ji  txwfs^c  a.  taaijer  4cas. 

Tna:  sat  Tagyrawni  Ji  "ratu  the  rtntnue  bnadc  fiaa^  b«eo  sm)  in- 
Suics  and  mmuoptuXM*  a  aapu  and  Jacyer  ■aaownr*— yw;  £«»% 
a>ws^  hut  iktt  ywy  m<  undwritt  lUMniraial  btnde.  A^  'Eiw 
suufaee  htfwt  iAhiwx.  iibic  t«  awn  fiUj'Bn  is  l«e  asms-  toe  kwcar 
the  pritt  9ei£~  McaMw  v(  vaofieexiesLMf  J  wmU  lalat  ^  mak/t  "oote. 
ckar.  at  u.  «^bic  we  n  'i^  '"g  xAwiS- 

5o  far  ae  £  atsfnatbt:  nmatmari-  je  sannsned,  ny  fli^icbK'  is  Idt 
woqjc  iif  tt-mdust  ^tt:  xmBtMr  h  axAndtancK- 

A  hoidiiig  eomjAtfi*  js  fo^i^af  £he  rliiiiMiiBn  idme  exjiesBh* 
wn  liist  fxislfe  M.  v^ezUbt  asq-  Viisiiiirf  Te  have  im|i~  gmifc  u.  & 
hoUJau  natfttaq  xb  vsmr  v  staqpi!^  wi^  'th»  Jaw,  and  »  ean:  sonie 
flnribiTity  in'  at  doiiig  Jhc  it  is  »  vwy  ^Hwr  maf  se  qwwtte  f  or 
esanqiif:,  t  M  a/gxaasatmit  thsB  ai9'  set^fx  hank  wmild  sal^«i|l^ 
&1HS  ain-  mbaMhtf?'  i^  ist  imidhie  sonipany.  K  »di 
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door,  all  of  your  capital  funds  are  going  to  be  behind  it  in  the  real 
world.  Lawyers  can  say  you  have  separation,  but  the  marketplace 
is  persuasive,  and  it  would  not  see  it  that  way. 

So  I  don't  see  any  benefit  in  getting  a  separate  subsidiary  for 
new  businesses.  You  have  all  kinds  of  problems — if  you  owned  a 
trading  account  or  investment  account — on  how  those  would  oper- 
ate. We  are  now  operating  a  municipal  bond  trading  underwriting 
business,  and  have  been  since  day  1.  If  you  expeuid  that  to  the 
same  kind  of  bond,  but  secured  by  a  revenue  streetm,  it  doesn't 
seem  to  me  to  help  any  to  set  it  up  in  a  separate  subsidiary,  which 
would  be  costly,  raise  questions  about  its  capitalization,  or  who  was 
responaible  for  it.  I  don't  see  any  benefit  from  it  myself. 

I  would  go  just  the  other  way.  If  the  National  Bank  Act  was 
amended  to  say  that  everything  a  bank  holding  company  can  do, 
the  national  bank  can  do,  I'd  be  extremely  happy.  It  would  simplify 
administration  and  would  make  It  perfectly  clear  to  the  customer 
that  our  $7  billion  of  capital  is  behind  everything  that  we  da 

Senator  Heinz.  Well,  let  me  turn  to  Mr.  Birk.  Strsingely  enough, 
I  just  happened  to  choose  you  at  random,  not  just  because  you 
work  for  Merrill  Lynch. 

TAX  ADVANTAGES 

Mr.  Birk.  Well,  Senator,  with  respect  to  that  question,  I  certainly 
am  not  interested  in  any  more  paperwork.  I  think  the  interesting 
part  of  that  suggestion  is  the  fact  that  some  people  have  certainly 
testified  that  there  are  some  tax  advantages  that  banks  have  with 
respect  to  the  deductibility  of  interest  to  carry  bonds,  that  there 
may  be  some  advantage  with  respect  to  securing  funding,  by  virtue 
of  access  to  the  Federal  funds  market,  and  to  the  Fed  itself. 

The  idea  of  a  subsidiary  isolates  those  advantages,  so  that  if  in 
fact  we  are  interested  in  equal  competition,  that  certainly  would  be 
an  easy  way  to  monitor  and  neutralize  what  some  perceive  as 
advantages. 

I  might  add,  in  lookii^  at  Mr.  Wriston's  chart,  having  had  a  few 
minutes,  under  the  commercial  banking  area,  there  are  some  other 
kinds  of  activities  which  are  not  on  that  chart  but  are  contained  in 
Citicorp's  annual  report.  For  example,  on  page  3:  Citicorp  has  582 
interstate  offices.  There  also  is  underwriting,  and  distributing,  and 
trading  money  markets  on  page  18.  There's  underwriting,  distribu- 
tion,  and  trading  U.S.  Governments  on  page  18. 

There's  mortgage  banking  on  page  25.  There's  real  estate  loans 
on  page  25.  There's  information  processing  services,  to  banks, 
thrifts,  credit  unions,  corporations,  and  governments  on  page  18. 
And  a  whole  variety  of  trust  services,  corporate  finance,  public 
finance,  project  finance,  mergers,  acquisitions,  and  divestitures  on 
page  18 — which  might  extend  the  list  of  things  which  others  may 
not  get  a  star  for  on  the  chart. 

But  I  have  no  problem  with  those  functions  on  the  part  of 
Citicorp.  But  I  thought  it  might  be  interesting  to  list  those. 

Furthermore,  with  respect  to  the  complementaiy  comment  of  our 
having  $2  billion  more  in  money  market  funds  man  Citibank  has 
in  domestic  deposits,  it  seems  to  me  that  it  should  be  pointed  out 
for  the  record  that  those  funds  don't  belong  to  Menrill  Lynch; 
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those  funds  are  totally  divorced  from  lu.  In  fact,  th«y  ar*  iidmtnltt- 
tered  by  the  trustees  of  the  trust. 

The  Chairman.  Could  they  be  called  deposits? 

Mr.  BiRK.  No,  sir.  [Laughter.] 

Mr.  BiRK.  If  they  were  called  deposits,  and  w«  could  umi  thoM 
funds  in  the  business,  that  would  be  a  different  ballgem«. 

The  Chairman.  Do  th^  look  like  deposit*? 

Mr.  BiRK.  They  might. 

Senator  Heinz.  Gentlemen,  is  there  much  diversity  of  opinion  on 
this  issue?  I  sense  not. 

Let  me  just  ask  one  other  question.  The  essence  of  th*  MKonW 
part  of  title  III  is,  of  course,  allowing  banks  to  go  and  havii  nvsMy 
market  fimds.  While  we  all  know  t^t  these  are  uticurit'um,  wcfy- 
body  points  oat  to  us,  particularly  the  thrifts,  that  th*y  nr*  th* 
eqojvalent  of  deposits.  Even  though  they're  rmilattui  4i/fWr*ntly, 
and  ao  frath,  they  are  at  ledst,  from  your  thrift  iCaMpfMnt  Tfbn' 
see  the  money  leaving  and  gnng  some  plac«  «ls«  fk>,  foa  vmt 
treat  them  tike  money  market  fondis. 

So.  the  prapoKiI  to  kind  of  allow  anytody  who  wmKs  V.  ftaufci 
as  w^  as  thrifts — to  have  money  market  fond*  ■•  -xtry  ^^m  &v, 
Bhhoa^  adnnnetfly  different  from,  purmittitxf  yftlh:  *»  fa»w«  Ow 
nnrestzictai  right  to  branch  int«nCat« 

What  would  y>«  say  to  thr«»  who  wooiij  tay  tfcg*  .»  *mf>^-il  tm 
do  tins,  this  is  repeahn;  MefaAitm'* 

Becaase  yoo  harwr  the  ■sfiportiinTty  y>  -jr,  «  >«  '/  ^fca^pi  VMutMr 
ciaUy.  Yen  cac  =«■»*  tr»<^  vtr-Ut.  yr.  -tset.  *.  «1  <.sufl»  ii^  ^tM^j* 

Now.  aa  baoken — fa  -■t*;'.?  '^rMx^  1 1:^!**  *£  5ut  jwium^*  fe 

Wfaac  is  tfee  r%ai  ■iifi«»Si!*  f.'vn  «;  'iftws.'wt  x****"-  i'  *'*•  ■i' 
i^KsEng  IfcyiMAjji  sin  fMXf(  wxii  tiCiA  fi* 

Sir,  WR»-rj»  WvL  i  -wait,  w  /^^v  t.ijv»  Vtssw  4  «€««**  * 
the  KaEoce-  B:  h?«  c  vm  '^u».  -bt^tAE*  :»wc  *.«tM  'fmxB^p'*j:,»  jvuut 
That's  die  >9i  le^ir^ta  V  3  Wik  >..s<f  »^  -juuwf.  'jm^.  -vt^tfit 
out  irf  Scace-  ih*  K!?3rt4«n  *jr.  y*r-^^  vi*'  -frtutj^  j:  ^-^ve  ->Hiy« 


We  ar»  sow  iiM«p-w-'C.«<f  tuuxMt^tya.  m/^urr^A  m  Vt«fn«:  ".kt^^ 
go,  or  waaoesier  "•*  s«*  *«■•  «r:ji>»n(fut4f  --i-JWir  >i  ysMli:  is»>*» 
tfaroo^ianr  i:*  >  "brsiai*  nut  a.  v^mr^**  A'f'rvsM  "V  Vr  !*«■ 
yoo  pay  a  sviaiua*''  s  Ijir'  -^i*  -/  At^v-ftm  -toAa^      *««    *.i  «»  >t 


The  t^ieaCion  iT  :a#>  y!lrjM  ^t^tf  ;b«i|^  ^(V  i»^unv0i.  m^  lor  mm 
(tf  Item  sw  ::iaH«  s  tbt^'M*'  '?^'  -vaao  «el  «  .«:  /  isui4|il  mt  siay 
can  I  take  sea«WJH  t^^  j^^^mm  ^^Om  iVMMr  « .iitf  1m». 

Tin  jnac  aafcJHj,  ittiai  #  ^f-i^^jn.  yi  »        f  i      k 

aaiwrirafewt  JUat*  W>£^:    i^0e»)^  j>  Vi  « 
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But  it  doesn't  create  interstate  banking.  All  it  creates  is  a  prod- 
uct which  may  be  sold  across  the  country — which  we're  not  doing 
now.  It  doesn't  touch  the  depository  powers,  which  is  what  it's  all 
about. 

Senator  Heinz.  L^ally,  you're  absolutely  correct.  Practically,  I 
hear  you  saying  that  it  does  have  some  stunning  similarities. 

Mr.  Wriston.  Well,  if  you  could  at  the  same  time  open  a  store 
EUid  put  a  teller's  window  there  and  accept  deposits,  then  you 
would  have  a  revolution.  If  you  just  sell  credit  cards,  that  is  not 
really— that  doesn't  perform  that  function. 

Senator  Heinz.  Theink  you  very  much.  My  time  has  expired. 

The  Chairman.  Senator  Proxmire? 

Senator  Proxmire.  Thank  you,  Mr.  Chfurmfm. 

UP  TO  YOUR  NECKS  IN  BANKING 

Gentlemen,  I  want  to  aak  Messrs.  Robinson,  Beck,  Birk,  and 
Caspersen — all  four  of  you  gentlemen.  Following  up  what  you've 
just  been  questioned  about  by  Senator  Heinz,  I  want  to  ask  you  to 
respond  to  the  assertion  by  Mr.  Wriston  that  you're  up  to  your 
necks  in  banking. 

He  has  a  chart  which  shows  that  you  take  money  and  pay 
interest,  you  permit  checkwriting  on  the  money  that's  left  wju 
you,  provide  loans,  mortgages,  credit  cards — in  every  case — let  me 
start  with  Mr.  Robinson.  I  think  you've  answered  this;  the  other 
gentlemen  I  don't  think  have.  But  I'd  like  all  you  gentlemen  to 
respond  for  the  record. 

Would  you  permit  commercial  bamks  to  engine  in  all  the  busi- 
nesses you're  in? 

Mr.  Robinson? 

Mr.  Robinson.  From  our  standpoint,  we're  ready  to  compete  in 
that  kind  of  environment. 

Senator  Proxmire.  So  that  you  would? 

You  see  nothii^  wrong  with  Mr.  Wriston's  bank,  or  Bank  of 
America,  or  any  of  the  other  banks  competing  with  you? 

Mr.  Robinson.  We  have  been  competing  with  them  for  years,  and 
will  continue  to  do  so. 

Senator  Proxmire.  You  haven't  been  competing  with  them  for 
years  because,  as  Mr.  Wriston  points  out,  thev  can't  branch  inter- 
state, they  can't  sell  money  markets,  they  can  t  sell  securities,  th^ 
can't  get  into  the  insurance  business. 

Mr.  Robinson.  He  didn't  mention  that  we  can't  bank  in  the 
United  States,  either. 

Senator  Proxmire.  Well,  yes,  but  you  can  do  these  other  things 
that  are  very  close  to  it. 

Mr.  Robinson.  Well,  you  have  to  pick  and  choose. 

Senator  Proxmire.  Mr.  Beck? 

Mr.  Beck.  My  answer  would  be  very  consistent  with  Mr.  Robin- 
son's. I  do  believe  we  have  been  competing  for  a  long  time.  It  may 
be  not  on  exactly  the  same  field  or  under  uie  same  rules. 

Senator  Proxmire.  That's  the  problem,  isn't  it? 

Mr.  Beck.  Of  course. 

Senator  Proxmire.  Because  you  can  engage  in  these  various 
things  emd  he  cannot. 
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BCr.  BacK.  Too  kaow,  as  Jtm  aoid,  we  can't  be  in  the  *«"»Vmg 

huHJn^M,  albier,   iming  trarfitiitnar  fjrfinif.intig    And  T^TT    mj   QUIBb 

{vepamt  and  v^f  willing  U  bore  aH  of  ob  annpeCe  as  the  aaaae 
bsCCl^eld,  the  some  plsying&ld.  if  jnxt  wiH 

SwnirtYn-  Pan*  mm    Bnrriafirftf  qi  mtirw  ap^O^iXtB.  [LangfaCer.] 
Mr.  &CK  [qinciniiing].  Aa  bng  as  we  are  all  sobiect  to  the  iramr 

I  think,  an  an  overall  biHB,  Senior.  I  m*''**^  ereir  move 
toward  le^  and  le^  regnladcm.  hot  I  also  ff^f^  moves  that  are 
gradual  and  move  over  oaae.  So  chac  if  yoa  make  eh^npn  in  th^ 
direct  hanking  ngoI^orT-  area,  an  opptatanity  an  take  place  for 
changes  in  t^t^^  regol^OKT  areas  tJsac  -«ifc'  t  thosr  that  are  noC 
defined  ae  banks.  "This  needs.  I  beii^nv  to  fft  bacfcaad  forth.  Over  a 
kog  winngti  period  ol  time,  well  have  a  «•*«*'»«*  te  really  level  the 
6eld  for  alL  and  well  have  ic^  wasta  and  have  ie^  time  spmt  on 
thmgg  ftntr  3re  of  iTtil^  canaB(|Deiioe  to  tip^  consnmer'. 

Seaaux  PuajjoMM.  Mr.  Birk? 

Mr.  Bbh.  Senator.  I  think  that  I  wooU  refer  back  to  Chairman 
Volcker's  commoits  this  moming,  I  echo  what  these  other  peofde 
have  said,  and  realty-  bancaUy.  the  spuficant  dUDg  that  is  left  is 
depoot  rjhTTig,  which  we  cancoc  do.  hi  temiB  of  the  definitkn  of 
depuuf  — which  is  lusuicd.  one  is  auowed  to  oae  that  in  hosinesB 


The  other  nde  of  the  qneseion  is  corporate  underwriting.  I  think 
Chairman  VoJcker  had  some  pause  with  respect  to  wheCh«-  or  not 
char  should  be  pat  in  the  province  of  commercial  bonks.  That's  the 
Large  qaesdoa  I  was  referrio^  u  this  morning.  I  don't  have  any 
pmblem  tbeoredcallj  with  tfaK:.  bat  I  think  thare  is  the  qoesdm  of 
natiocal  policy,  as  to  wfaetho'  or  Dot  yoa  wovU  then  be  adopting  a 
nniseraal  hanVrng  wrstem — which  is  certainly  prevaleitt  in  Eorope, 
Germany  especially. 

P-rrvj*  for  that  a  question  which  Efaookl  be  debated  as  a  mattn* 
of  national  policy — i  have  no  strong  objections  bo  keefnng  things  as 
they've  been. 

There's  been  a  kx  of  tesdmony  with  respect  to  the  &ct  thai 
corporate  onderwriting  is  the  ^lecific  area  in  which  abuses  oc- 
curred at  the  time  these  mles  were  written. 

Senator  Pboxmuk.  Mr.  Caspersen? 

Mr.  Caspessex.  I  would  wekome  competing  with  them  in  every 
respect.  1  woidd  much  prefer  to  compete  with  Mr.  Wristoc's  banks 
than  with  the  three  gentlemen  on  my  immwiiate  leA.  n^ughter] 

Senator  Proxmikk.  Let  me  just  ask  Mr.  Krk  this:  Wouk)  you. 
Mr.  Krk.  be  willing  to  have  the  same  kind  of  regulatioas  to  which 
commercial  banks  have  to  be  solqected — thai  is,  the  Federal  Re- 
serve Board.  FDIC,  the  otfans — with  reelect  to  your  tolerations? 

The  banking  businese  is  the  most  heavily  regulated  busines.  as 
yoa  know,  in  the  country.  They  are  regulated  in  every  direction. 
certainly  with  reelect  to  intestate  iHsodiing,  as  Senatw  Helm 
pcrinted  out. 

Mr.  &KK.  Senator  Prozmire.  t  to       t  yes. 

If  we  were  given  the  authority  to  :       :  to 

be  saliFiected  to  all  the  rales  and  i 

other  appropriate  bodies. 
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Senator  Proxmire.  If  the  Congress  decides  against  changing  in- 
terstate branching  laws,  why  shouldn't  we  deny  you  the  right  to 
engage  in  interstate  branching,  since  it's  so  close  to  banking,  since 
you  do  compete  to  a  certain  extent  with  commercial  banks? 

Mr.  BiRK.  I  don't  know  what  would  be  served  by  that.  Certainly, 
in  terms  of  the  distribution  of  securities,  it's  necessary  to  have  an 
extensive 

Senator  Proxihre.  To  the  extent  that  you  engage  in  taking 
money,  paying  interest,  and  checkwriting,  mortgages,  loans,  and  so 
forth,  you're  in  direct  competition. 

Mr.  BiKK.  I  think  the  point  is:  We  don't  take  deposits.  We  don't 
have  a  credit  card  company.  I  think  that's  the  distinction. 

Senator  Proxmire.  Mr.  Caspersen,  you  indicated  that  there  were 
areas  where  National  Citibank  is  not  r^ulated  and  where  you  an. 
You  said  something  about  how  Mr.  miston  didn't  have  to  cope 
with  some  of  your  regulations. 

Are  you  just  referring  to  areeis  where  you  can't  operate  at  all,  or 
other  areas? 

BAT.  Caspersen.  In  the  large  market  eireas,  where  he  is  not 
operating. 

Senator  Proxmire.  Obviously  that's  the  biggest  problem  of  all 
the  areas  that  he  can't  get  into. 

Mr.  Caspersen.  Sometimes  I  would  take  issue  with  you  on  that 

Senator  Proxmire.  Mr.  Wriston,  you  ^ve  the  example  of  the 
town  where  you  grew  up,  that  you  say  is  smaller  than  the  staiT 
that  you  have  now  in  Citibank. 

I  take  it  you  weren't  referrii^  to  Appleton? 

Mr.  Wriston.  I  was. 

Senator  Proxhirx.  Appleton  now  has  thrived  and  grown,  as  you 
know.  I  think  there's  a  feeling  in  many  towns  of  that  size — 60,000 
or  60,000;  we  have  a  number  of  them  in  our  State — that  if  National 
Cify  could  branch,  we'd  lose  a  lot  of  our  local  institutions. 

It  does  have  a  value,  as  Senator  Gam  pointed  out  so  well  earlier. 

COHFETmON  WTTH   LOCAL  WSTTrUTIONS 

Mr.  Wriston.  Well,  Senator  Proxmire,  you  chaired  a  meeting  of 
this  committee  some  years  ago,  in  which  the  only  person  that  ever 
took  a  money  center  bank  into  small  towns  testined.  His  name  was 
Larry  Small.  You  may  not  remember  that,  but  you  made  this  same 
point. 

He  pointed  out  that  in  the  10  years  we've  been  in  upetate  New 
York,  we've  gotten  exactly  nowhere.  The  reason  that  we've  gotten 
nowhere  is  that  those  markets  eire  so  dominated  by  relations — and 
they  should  be — that  I  can't  ever  see  a  small  bank  in  a  small  town 
being  pushed  out  by  a  money  center. 

"There  are  two  or  three  reasons  for  that: 

First,  they  know  more  about  the  market,  they  know  about  the 
people,  and  they  know  how  to  do  it  better  than  me  large  organiia- 
ti<ms. 

Second,  there  is  not  enough  business  in  those  areas  to  spend  the 
capita]  and  move  the  people  and  build  the  ssrstems  that  you  have  to 
do  to  go  into  those  areas. 

So,  I  would  not  foresee — if  the  McFadden  Act  went  away  tomor- 
row momtaig,  it  would  be  a  great  step  forward — I  would  not  see  Ug 
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money  center  banks  going  into  Adena,  Cocona,  Ephram,  and  Little 
Shoot. 

Senator  Proxuire.  They'd  go  into  Milwaukee,  Minneapolis,  and 
so  forth? 

Mr.  Wriston.  Yes. 

Senator  Proxmirb.  Why  is  that  necessary?  We  have  excellent 
banking  in  Milwaukee.  They  have  outstanding  banking  in  Minne- 
apolis. Salt  Lake  City  has  fine  banking. 

Why  is  it  necessary  to  have  National  Citibank  or  Bank  of  Amer- 
ica ge^  in? 

Mr.  Wriston.  It  isn't  necessary.  It  would  be  determined  solely  by 
whether  the  customer  wanted  to  do  business.  If  they  did,  we'd 
make  it.  And  if  those  banks  beet  us,  we  would  withdraw.  It's  just 
that  simple.  I  believe  in  competition.  I  believe  the  consumer  or  the 
trig  customer  is  entitled  to  as  many  choices  as  you  can  get.  And  I 
don't  see  aiw  reason  why.  The  A.  &  P.  goes  in  there — they  have  not 
driven  the  delicatessens  out  of  Minneapolis,  or  Milwaukee,  to  pick 
another  example.  A  lot  of  small  delicatessens  sit  right  next  to  Food 
Fair,  and  whatever. 

As  Mr.  Birk  testiiied,  there  will  always  be  boutiques  who  move 
better,  understand  the  market  better,  are  quicker  on  tiieir  feet  in 
that  segment  of  the  market  than  any  large  beuik. 

The  only  laboratory  example  that  I  have — and  it's  absolutely 
factual — is  in  upstate  New  York.  And  we've  gotten  nowhere. 

Senator  Proxmire.  My  time  is  up,  Mr.  Chfurman. 

The  Chairman.  Gentlemen,  we  nave  another  vote,  and  I  will  not 
askyou  to  wait  for  us  to  come  back. 

We  have  some  additional  questions.  Senator  Heinz  had  some:  I 
have  some.  So,  we  will  submit  them  to  you.  We  would  like  Uie 
benefit  of  your  testimony  on  some  of  these  questions.  So,  if  you 
would  respond  to  them  in  writii^,  we  would  appreciate  it  very 
much. 

We  thank  you  very  much  for  all  of  you  being  here  today.  I 
apNedate  your  testimony. 

The  committee  is  a4joumed. 

[Whereupon,  at  12:55  p.m.,  the  committee  was  adjourned.] 
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FINANCIAL  INSTITUTIONS  RESTRUCTURING 
AND  SERVICES  ACT  OF  1981 


FRIDAY.  OCTOBER  30,  1981 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  D.a 
The  committee  met  at  9:30  a.m.  in  room  5302,  Dirksen  Senate 
Office  Building,  Senator  Jake  Gam  (chairman  of  the  committee) 
presiding.  ^ 

IVesent:  Senators  Gam,  Prozmire,  Dixon,  and  I^Amato. 

OPENING  REMARKS  OF  CHAIRMAN  GARN 

The  Chairman.  The  Banking  Committee  will  come  to  order. 

We  now  b^in  the  eighth  and  final  day  of  this  series  of  hearings 
on  S.  1686,  S.  1703,  S.  1720,  and  S.  1721. 

We  have  a  distinguished  panel  before  us:  The  Honorable  Charles 
Lord,  Acting  Comptroller  of  the  Currency;  the  Honorable  Richard 
T.  Pratt,  Chairman  of  the  Federal  Home  Loan  Bank  Board;  the 
Honorable  William  Isaac,  Chairman  of  the  Federal  Deposit  Insur- 
ance Corporation;  and  the  Honorable  Edgar  Callahan,  Cheiirman, 
National  Credit  Union  Administration  Board. 

Gentlemen,  we're  happy  to  have  you  with  us.  I  would  ask  that 
jrou  summarize  your  statements.  We  11  place  your  entire  statements 
m  the  record.  I  have  a  little  fear  in  doing  that  after  having  the 
Chairman  of  the  Federal  Reserve  Board  with  ua  vesterday.  I  asked 
him  to  summarize  his  statement.  He  summarized  it  in  an  hour;  he 
could  have  read  every  word  in  half  an  hour.  [Laughter.] 

The  Chairman.  So  I  would  hope  that  if  summarizing  takes 
longer,  you  would  read  your  entire  statement.  [Laughter.] 

The  Chairman.  Mr.  Lord,  would  you  like  to  start,  please. 

STATEMENTS  OF  CHARLES  E.  LORD,  ACTING  COMPTROLLER 
OF  THE  CURRENCY;  RICHARD  T.  PRATT,  CHAIRMAN,  FEDER- 
AL HOME  LOAN  BANK  BOARD;  WILLIAM  H.  ISAAC,  CHAIR- 
MAN, FEDERAL  DEPOSIT  INSURANCE  CORPORATION;  AND 
EDGAR  F.  CALLAHAN,  CHAIRMAN,  NATIONAL  CREDIT  UNION 
ADMINISTRATION  BOARD 
Mr.  Lord.  Mr.  Chairman,  members  of  the  committee,  it  is  my 

iileaaure  to  be  able  to  offer  the  views  of  the  Office  of  the  Comptrol- 
er  of  the  Currency  at  these  hearings  on  the  proposed  far-ranging 
financial  reform  l^islation.  It  is  particuliu'ly  heartening  to  see  this 
committee  continuity  on  the  paui  of  m^or  financial  der^ulation 
that  b^an  with  the  Depository  Institutions  Deregulation  and  Mon- 
etary Control  Act  of  1980. 
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The  bills  under  consideration  reflect  the  fact  that  the  financial 
situation  is  rapidly  changing  and  that  our  l^al  and  supervisoi^ 
framework  must  be  revised  to  conform  to  new  marketplace  reali- 
ties. While  the  bills  contain  provisions  to  respond  to  the  poesibility 
of  short-term  failures  of  fmancifil  institutions  caught  in  this  chang- 
ing environment,  they  also  take  a  longer  range  view.  They  wouia 
equip  thousands  of  institutions  with  tools  that  will  help  them  to 
remain  healthy  competitors  in  a  changing  marketpliice. 

The  committee  is  to  be  complimented  for  its  farsighted  efforts  to 
deal  with  the  diflicult  and  complex  issues  in  these  bills.  We  hope 
furthermore  that  the  proposals  before  you,  will  be  the  start  of  a 
truly  comprehensive  effort  to  der^ulate  depository  instituticoiB 
and  rationalize  the  Federsil  supervisory  framework. 

NEW  COMPEirnVE  HANDICAPS 

Despite  their  broad  scope,  these  bills  do  not  constitute  such  a 
comprehensive  response.  For  one  thing,  some  of  their  provisioofl,  in 
the  process  of  expanding  the  powers  of  one  type  of  financial  instita- 
tion,  create  new  competitive  handicaps  for  others.  More  important- 
ly, all  of  these  proposals  fall  short  of  addressing  the  full  range  of 
changes  affecting  the  market.  We  believe  there  is  a  critical  need 
for  a  more  comprehensive  congressional  response  to  the  changes 
occurring  in  the  financial  sector,  including  the  fact  of  the  competi- 
tive arena  being  fundamentally  transformed  by  the  entry  of  new 
pliers. 

Examples  occur  almost  daily  involving  miyor  retail  stores,  maaor 
investment  houses,  industrial  firms,  credit  card  companies,  foreign 
banks,  and  others.  These  entities  have  seized  the  lead  in  pioneering 
the  future  of  financial  structures  and  products.  Depository  institu- 
tions, by  comparison,  are  like  a  prizefighter  with  one  hand  tied 
behind  his  back.  They  are  highly  regulated  businesses  in  contest 
with  other  businesses  that  are  far  less  controlled. 

This  one-way  breaching  of  the  historic  bftrrier  between  hnnlring 
and  nonbanking  activities  must  lead,  we  believe,  to  a  fundamental 
rethinking  of  the  roles  of  the  depository  institutions.  Thus,  while 
we  support  prompt  enactment  of  most  of  the  der^ulatory  propos- 
als before  the  committee,  we  hope  that  they  will  be  recognized  as 
only  a  step  in  the  direction  of  more  comprehensive  reform. 

Mr.  Chairman,  the  bills  under  consideration  are  imusually  com- 
plex, and  I  have  submitted  an  imusually  lengthy  written  statement 
which  discusses  our  views  on  most  of  their  provisions  in  some 
detail.  I  would  like  to  counterbeilance  that  written  testimony  by 
making  this  brief  oral  statement.  To  that  end  I  will  merely  summa- 
rize our  positions  on  the  significant  proposals  in  the  review  without 
elaboratin^n  the  reasoning  behind  them. 

BUUUARY    OF  PR0P08AU 

We  generally  support  the  proposab  in  S.  1720,  S.  1721,  and  S. 
1703  to  provide  the  Federal  supervisory  agencies  with  new  and 
more  flexible  standby  tools  for  stopping  the  possible  failures  of 
financial  institutions.  We  do  not,  however,  support  several  of  the 
bills'  procedural  requirements.  The  latter  are  somewhat  more  cum- 


oyGoot^Ic 


bersome  than  the  agencies'  current  powers,  which  we  laelieve  are 
essentially  adequate  to  meet  any  needs  that  niay  develop. 

We  generally  support  the  propo^s  in  S.  1720  and  S.  1703  for 
broadened  powers  for  thrift  institutions.  To  the  extent  that  they 
would  give  thrifts  any  competitive  advantage  over  commercial 
banks,  we  think  these  imbalances  should  be  addressed  as  a  priority 
next  year.  We  support,  in  concept,  the  proposfd  to  merge  the  insur- 
ance functions  of  the  FDIC,  the  FSLIC,  and  the  NCUA,  but  we 
believe  this  change  should  be  considered  next  year  as  part  of  a 
comprehensive  reform  of  the  complex  and  outdated  structure  of  the 
Federal  financial  institution  supervisory  framework. 

We  support  S.  1720'b  propo^  to  give  financial  institutions  in- 
vestment company  powers  and  to  permit  commercial  banks  to  un- 
derwrite and  deal  in  State  and  municipal  revenue  bonds. 

We  support  the  proposals  in  S.  1720  and  S.  1703  to  provide  for 
Federed  preemption  of  State  usury  laws,  and  State  laws  which 
restrict  the  enforceability  of  due-on-sale  clauses  in  mortge^e  trans- 
actions. 

We  support  the  proposals  in  S.  1720  to  increase  and  simplify  the 
statutory  limitations  on  national  bank  lending  to  a  single  customer 
and  to  provide  for  regulatory  flexibility  in  national  bank  borrowing 
limits. 

We  also  support  the  bill's  proposed  removal  of  restrictions  on 
real  estate  lending  by  national  banks,  although  we  would  recom- 
mend retention  of  current  prohibitions  on  equity  investment  in 
real  estate  by  depository  institutions. 

We  support  S.  1720  s  proposed  increase  in  the  percentage  of 
capital  limitation  on  bankers  acceptance  powers  of  member  banks 
and  to  encourage  further  studies  of  the  bill's  other  provisions  re- 
garding bankers'  acceptances. 

We  support  S.  1720's  proposal  to  reduce  restrictions  governing 
transactions  between  affiliated  banks  in  multibank  holding  compa- 
nies. 

We  oppose  S.  1720's  proposal  to  limit  the  authority  of  commercial 
banks  to  ei^age  in  insurance  activities. 

We  support  S.  1720's  proposal  for  Federal  preemption  of  State 
disclosure  laws  that  are  inconsistent  with  the  Truth-in-Lending 
Act. 

We  oppose  its  proposal  to  exempt  the  eurangers  of  credit  from 
having  to  make  Truth-in-Lending  disclosures. 

We  support  the  proposal  in  S.  1686  to  make  State  and  municipal 
governments  eligible  for  NOW  accounts,  but  have  technical  reser- 
vations about  other  aspects  of  the  bUl. 

We  oppose  S.  1720's  proposal  to  increase  federal  deposit  insur- 
ance for  IRA  and  Keogh  accounte  to  $250,000. 

We  support  S.  1720  s  provision  to  exempt  small  banks  from  re- 
serve requirements  of  the  Federal  Reserve  Board.  We  also  support 
its  proposal  to  authorize  Federal  chartering  of  bankers'  banks. 

We  support  S.  1720's  amendments  to  clarify  the  civil  money 
penalty  authority  of  the  Comptroller's  Office  and  to  eliminate  un- 
necessary and  cumbersome  provisions  of  FIRA. 

We  support  S.  1720's  provisions  dealing  with  the  disposition  of 
unclaimed  property  of  closed  nationed  banks  currently  held  by  the 
Comptroller's  Office.  We  also  endorse  its  proposals  dealing 
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venue  for  litigation  iigainst  national  banks  {tnd  national  bank  re- 
ceivers. 

Mr.  Chairman,  our  written  testimony  addresses  a  number  of 
other  minor  provisions  in  the  bills,  most  of  which  would  simplify, 
clarify,  and  streamline  laws  to  enhance  competition  among  fman- 
cial  institutions.  Rather  than  discussing  these  issues  further,  I 
would  be  pleased  to  respond  to  your  ques^ons. 

[Complete  statement  follows:] 
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TroiAlad  Instltutieo*     

bpwdad  nulft  AaMt  and  Liability  Ptwaca ^  • 

'Conaolldatlon  of  tbm  Dapoalt  Inaucanca  Funda  

Inraataant  Covany  Actlvltlaa • 
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radaial  Ptaavtloo  of  Onr-on-Sala  Kaatclctlona 

Fadaral  Praavtlon  ot  SMta  Daury  Lawi ■ 

Lmdlng  Irlaltatlooa  of  Matlonal  Bank* 

Borrowing  Llaitatlona  of  Matlonal  BanJi* 

Bankara'  Accaptancaa  

Baal  Batata  Lmdlag  PoMta  of  Bational  Banka 

franaactiona  Involving  Bank  Kfflllatai  

on  Bank  Inauianca  Actlvltla*     •   •   - 

n  Landing  

1  BllglUllty  tot  KM  Jicoountt 
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^aoial  Vanua  Provlatona  Mfaotlng  National  Banka  .  .  ■ 

•utaBlaalon  of  Call  Baporta  to  tha  FDIC  

Otbat  laauaa  

Cenelualon  
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Introductlen 

Mr.  Chalnuini  ■eubcra  of  tha  Cooilttee,  It  la  a  plaaaura  to  han  tba 
(^poitunlty  to  ott»i   tha  vlawi  of  the  Offica  of  the  Coaptiollai  of  tha 
Currency  on  the  far  ranging  financial  cafon  laglalatlon  that  la  tba  aubjaot 
of  thaaa  haailnga.  Tha  Coaailttaa  la  to  t>a  co(|>ll>antad  on  Ita  continuing 
thoughtful  affoEta  to  daiagulate  and  atiangthan  tha  Nation'*  financial 
Inatltutlona  and  to  pic»ta  a  vlabla  and  co^atitlv*  financial  aactor. 

The  atate  of  oui  financial  lyataa  today  could  ba  likanad  to  a  rlvac. 
Thl(  Bstaphorleal  rlvar  flooded  Iti  banki  aaaaonallyi  year  after  yeari  ami 
tha  people  who  lived  In  the  conunlty  near  It  finally  built  a  daa  to  control 
the  Hatei'i  floii.  Tbay  took  advantage  of  the  ptotectlon  of  the  daa  to  build 
irrigation  piojacta  and  new  develcqpiwnta  along  the  teitlle,  now-ahalteced 
ahore.   Gvecyone  proapeted.   The  daa  worked  reaaonably  well,  but  tlooda 
continued  to  occur  —  and.  In  fact,  leegwd  to  get  woree  each  tl>e.   Bo  the 
pe^le  built  a  new  dan  after  each  new  flood. 

They  continued  to  pioapcr,  until  a  flood  cane  along  that  did  not  fit 
the  regular  cycle.  The  water  level  kept  rlalng,  backing  up  behind  the  daaa 
until  it  finally  reached  tha  breaking  point.  And  when  it  did  break  looae, 
the  Irony  waa  that  It  unleaahed  a  force  tar  aore  devaatatlng  than  would  ba«« 
occurred  If  the  dana  had  never  been  erected.  In  fact.  If  the  dMa  bad  nav«( 
been  there,  the  people  would  never  have  built  ao  cxtenalvely  near  tha 
weter'a  edge,  and  thua  would  not  have  been  ao  vulnerable  when  their 
protection,  finally  too  far  out  of  tuna  with  natural  foioaa,  waa  MMpt 
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,    Okt  tOOHt   tte  <■ 


noDdia;.     tmi  ttef  did  mX  tsiU  siv  kkc  ^^e. 

n*  BSnl  of  tkix  f^^v  is  that  iAiib  artificial  ij  1 1  im    taoo^ 
fiiiiilwiiHlly  oat  of  iwM^  aitk  siitBral  Sdcdm.  Mt«n  will  •ICiMtaly  te 
tlw  nctsi.     &!•  trviiB  is  aa  valid  far  Ua  fascsE  of  Ua  ^vketplaoa  aa  it 
IB  for  tb*  poaar  e<  ■  liaac.     LJlia  tte  ooaa^tr  la  tbc  atorj,  aot  pakllc 
policy  for  faaia  has  Ui«d  to  dtm  w  <■>  radtSMicl  tint  Mtaial  floa  i>f  on 
credit  and  aariiigs  aarkata  to  w » n^iliati  laodable  but  ali^rt-iaag*  goali.     Ma 
b*v«  oaed  as  aworaeaa  airv  ^  artificial  aiaccc  lonal  davioaa.  ranging  fm 
Be9uI«ticiD  C  to  liJdts  «b  the  piodaeta.  pciciag.  aad  locatioa  of  piovldara 
of  financial  aerrioea,  to  a  atreia  of  juiLiiMmt  pmgiaaa  like  a 
■arkcta  for  booalag  and  a  boat  of  tax  iaoaitli 
BCcuvllali  tbaii  9oala,   aftei  a  faabloa, 
HBE  bit,   homiitr.   by  an  ioflatioa  and  interest  rata  i^iial  tikat  aaa  the 
•quivalent  of  a  great  flood,   tbe  aaiket  toot  ita  Mtuial  oouraa.      It  fliat 
just  flcwed  around  tbe  goearnwDtally  created  obataelea,  cutting  imr 
channels  like  aoney  aarket  antual  fonda.     Aad  then,  vlmn  tnteieat  latai 
continued  to  rise  and  tbe  pressure  becaae  too  graat,   the  aarkat  alaply  b*«an 
riers  in  its  patb. 


inately,   this  daa-bi 


reaking  procei 
sased  piessur) 


is  causing  note  daaaga  than  waa 
built  <¥  over  a  long  period  of 
Even  HOrse,   tbe  sudden  changaa 
iho.  like  tbe  people  lulled  into  a  talie 
of  tbe  dan,  had  coae  to  rely  on  the  old 
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WstM  for  thair  llvalihood  or  for  fulflllMnt  ot  tlmlr  it— am.  Ihia  «mv, 
■est  notably  tha  thrift  and  houaing  Induattlaa  and  pacvla  wbo  hopa  to  laqr  ot 
««11  «  hOMr  fao*  •  vary  difficult  tranaltlon  to  ■  naw  anvlronaant. 

Navarthalaaa,  lika  the  aurvlvoca  of  tha  flood,  wa  baliava  our  govariaant 
and  bualnaaa  aaotora  ara  finding  tha  wladoa  naadad  to  adapt  and  ttallva  tn 
thla  naw  world.  Ha  baliava  that  thara  la  a  growing  raoognitioo  tbat  tba  k«r 
to  our  futur*  proaparlty  and  productivity  ia  to  dinantla  tba  daasi  to  tUlf 
aaaklng  govarnaant  abaltac  froa  ooapatltora,  and  to  laara  battar  bow  to  raap 
tha  banafita  for  all  of  ua  that  can  ba  ganaratad  by  fraa.  affiolant 
ccapatltlon. 

It  la  paitloularly  haartanlng  to  aae  that  thla  Coaailttaa  la  oontianlai 
on  tha  path  of  major  financial  lafora  lag Illation  that  bagan  with  tba 
Dapoaitoty  Inatitutlona  Daragulatlon  and  Monetary  Control  Act  of  IMO.  Iha 
principal  bill  before  you,  6.1720,  daali  with  a  boat  ot  laauaa  ranging  (roa 
broad  new  powari  for  financial  inatitutlona  and  anargancy  aaaauraa  to  aaatat 
tioubtad  Inatitutlona,  to  nuaaioua  taohnical  aaanctaanta  daalgnad  to 
•traaBlina  tha  banking  laws.  6.1703,  Introduced  at  tha  raquaat  of  tba 
Federal  Boaa  Uian  Bank  Board,  would  alallarly  provide  broad  new  powwra  Cot 
thrift  inatitutlona.  G.17il  muld  provide  a»ergency  aeaeurea  for  tconblad 
inatitutlona  and  would  take  a  flrit  atw  toward  raorganlilDg  tha  federal 
flnanoial  auparvlaory  aganclaa  by  aaiglag  the  federal  deposit  la*ursnaa 
functlona  for  aavlnga  and  loans  assoclationa  and  credit  unions  lata  tba- 
Fadaral  Dapoalt  Inaurancs  Corporation.  Finally,  S.UBt  would  brosdsn  tha 
eligibility  requlrsMnts  for  MOM  sccounts  offered  tv  flnanolal  InstitntleM. 
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DMplte  ttwlr  bioaa  and  varl»d  acopet  tbeae  bllla  collectively,  and 
B.1T20  In  particular,  are  tot   the  Boat  part  a  leqonae  to  the  change*  that 
at*  occucilng  In  tba  financial  aatvlcea  Baclietplace.   In  that  contant.  It  la 
IVottant  to  racognlie  both  thalr  potentials  and  theli  llaltatlona.  Ib^ 
all  oontain  tlaaly  and  iapottant  provlaltMia  that  muld  help  to  confoca  cue 
legal  tra— <w>tfc  to  th*  aaarglng  tealltiaa  of  the  Baclcet.  On  the  other  hand, 
«•  f««l  atrongly  that  thty  abould  not  bu   vlewad  aa  a  ca^)iehenalva  leaponae 
to  ttios*  new  realltlei.  For  ona  thing,  aoae  of  theli  pcovlalona.  In  the 
ptocaaa  of  anpandlng  th*  powera  of  one  type  of  financial  Inatltutlonr 
actually  create  ne«  ccapetltlv*  handloape  foe  oth*t  typ**  of  financial 
iMtttutlona.  Nor*  lifoitantly,  all  of  th*a*  bill*  fall  fai  ahott  of 
addteaalng  th«  full  cang*  of  chnng**  affecting  tb*  aatkat. 

R*  believe  there  le  «  ccltlcel  n**d  for  a  ■□[*  coa^cvhMisiv*  c*apana*  to 
tb*  affaota  of  aatkatplac*  obang**  In  th*  n*a[  futui*.  In  abaplng  auch  a 
tMVona*.  ■*  believe  tbet*  1*  •  n*«d  to  focus  dlr*ctly  on  tbe  ta^t  that  th* 
ooapetltlv*  financial  acana  la  being  fundaaeotally  tranaforaad  by  the  entiy 
of  n*w  playara.  Hwre  ece  ne«  enttlea  oi  aaiket  expenalDns  alaoat  dally,  by 
■ajoc  retail  atoiea,  aajot  lnv*ata*nt  houaaai  Induitrlal  flras,  ciedlt  card 
oovaniea,  Inauranc*  coapanlea,  foceign  banka,  and  otheia.  The**  entitle* 
bava  aalaad  tbe  lead  In  pioneering  nev  flnanclel  atcuctui**  and  product*. 
D^ioaltoty  Inatitutionai  by  coapetlaon.  are  like  a  prlae  fighter  with  one 
band  tied  b*hlnd  hi*  back.  Tbey  ere  highly  reguleted  bualneaaea  in  a 
oontaet  Hlth  other  bualneseee  that  are  fai  le*B  reguleted. 

Tbie  oneirey  breeching  of  the  historic  bactivra  betveen  banking  end 
nonbanklng  actlvitlea  ie  creating  Inequltlea  and  potential  aarkat 
dlalocatlon*  which  auat  leed,  we  believe,  to  a  fundaaental  rethinking  of  the 
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[ol*a  of  depoBltory  Inatltutiona.  Thus,  irtilla  «•  Bupport  prCN^  aMatBant 
of  Boat  of  the  deragulatory  propoaali  bafore  tha  Coialttaa,  wa  bopa  that 
thay  alll  ba  racognliad  aa  only  a  atap  In  tha  dlractlon  of  aoia 
coaprehenalvs  lafoia. 
H»tfaordlnarv  fiupaiwlaorv  Pou«t«  for  Dealing  with  Tcoubltd  Ifiatlcutloqa 

PcOvUlona  of  8.1720,  8.1721,  and  S.1703  tMwU  wcpcnd  th«  tlaslbllttr  of 
the  fadaral  lagulatory  aganclaa  to  aaaiat  tioublad  dapoaitocy  iutltatioM 
In  aevaol  way*,  riiat,  tha  Fadatal  D^oalt  Inauranca  Corpoiatlon  (■niC*) 
and  tha  Federal  Savlnga  end  Loan  Inauranoa  Corpoiatlon  ('rBLlc')  Mould  gain 
nev  authority  and  flaalbility  to  piovlda  financial  aaaiatance  to  anabla 


Dublad 
fiacond,  autboi 
■cquliitlon*  of 
available  optl 


3   kaap  oparatlng  through  ahott-tara  advaralty. . 


c[o«a-induati 
Finally,  othai 

lagulatoiy 
In  gem 
aaaiat  and  facile 
part  of  broader 


to  provtda  f tnancli 

:ioublad  Inatltu 

for  aaalating  iiaak 

itlon*  Kuld  ba  tnci 

and  Inter atate  coabii 

lalona  of  the  billi 

atatutaa  ptcacrll 

■•  support  tha  e 


,  aaaiatance  to  faotlltata  aarqara  or 

■ould  ba  anhancad.  Third,  tba 

•r  fallad  InatltuClona  through  Bargara 

laaad  by  new  provlalona  panaittlng 

ilona  under  certain  clicumtamM, 

I  Huld  clarify  or  axtand  caitaln 

ng  tha  dapoaltory  Inatttutlona 

illng  alth  problaa  alCuatlona. 

rnt  of  expanded  faderal  authority  to 


.tat*  aaigeca  and  acqulaitlona  of  thraataned  Inatltutlona  ■ 
.agialation  to  laaolva  tha  praaant  problaaa  of  dapocttoiy 
:ticularty  thiKt  Inatltutlona.  In  our  opinion,  tba 

regulatory  toola  currently  availabla  ara  adequate  to  deal  alth  foraaaaabla 
problea  altuatlona.  Navaithaleaa,  given  tha  atrelna  on  many  dapoaltory 

Inatltutlona  todqr  and  unoertain  proapacta  tor  ttie  future.  It  ••«•«  ptudant 
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both  to  proTid*  lac  tha  additional  Clnanolal  aailatMM  pOM(l  yupllli  (n 
tbaa*  bllla,  to^athai  with  the  axpandad  poMia  propoMd  toi  thrill 
lutltntiooai   In  ocdar  to  aaanra  tbaii  oentlnuad  lmt-t«n  yl*blltty> 

He  sill  addTBaa  aach  of  tha  bill*'  fir*  m]«c  piovlalma  daallnf  with 
ortraoidloar;  HVaiviaory  powaia. 

N*  favoc.  Clrat,  ttaa  pcorlatOM  of  aaetlon  1«1(3)  «l  »A1U,  MiMi  tWwM 
«4«d  tba  tDic'a  MtCbocitr  to  piorU*  flnaMtal  aMlfUNM  'tUttmni  mmi* 
fiaaodU  coauelaaa  Milat  atilcb  tluaatM  a  alvalfloaM  mMm  •<  IMWratf 
I  iim   '     Older  aacb  corflttana,   tha  WOK  eo»U  «t««  flfUMWUl  aM  U  M 
(VuaCtng  baoa  vithoirt  aatlafrla*  tba  praaaM   i*«il(«MM  a<  aactlM  liW) 


■BuJd  bxbm  am  mc'a  akliiCT  t*  Malac  •  CmikK*  lMiMd«MM  MM  M  Um 
■ttt  ifea  aalaclv  m^Jmtttr  et  Om  nuc,  ant  Uw  »«  aMW  9M«  KMMM 


ficnttLUc;  eoE  riiiawiiiT   i  iiiiniiii  ta  tMtittm*  mi^ttieian*  a 
MaBURUUana-    Saeelai  IS*  aC  S.ina  aoal*  aiMiwelav  OM  RUf  e» 


n  lU  dC  a.  1730  aoBld  ala»  gawMC  ea»  »Me  b»  aaalMF 

,^  Hy  f9LSit-liaanmf     -mr  .  :.,>  .,-;n«.   *nk)H  «M  ifMF 
nor  ali^tilv  Sir  fDIC  ii^lal  — la       ftlatlacly>  S^ITH-  aeoW  ^l""  «•»  ^OMMftaff 
auc  iiiwii  ■■!!  OsM  aw  •■■•  amatf  aoawrUV  K  iw  iMawMMW*  Mm  «*■*  M- 
UBUntf  uanli*,    bo  jrowl**  otirlaBB  fi»^  of  eusaael^-  iIMIM'mWV  IS* 
ij^cnnat*  iiijBr,   ODBaBliitBCion,   or  iHHONBaa  *•*  ^W^*!***  t<*(t**tion* 
MvOlMaf-  *  ttooBl^d  or  sLoMd  InaunM  flwwrtrt   i«*rHWW«f  irf  •»flf  W*>- 
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Third,  M  support  tMit  bav*  pcactducal  raaaivatlona  ragaiding  tba 
piopoMla  in  S.ITIO,  S.lTll  an)  G.17D1  ufalob  irouU  ^Iva  tha  fatfaral 
ragulatoiy  ageneiea  authority  to  paralt  aaargancy  acqulaitlona  at  book*  and 
thrift  inatltutlonB,  undar  apwslfleally  li>ltad  oonditlona.  iflttoDut  ragard 
to  axlatlDg  laatrictlon*  on  intaratata  and  croaa-induatcy  ooabtoatlona. 

Optlotw  BvallaUa  to  tba  niC  to  aall  a  larga  oloaad  bank  out  of 
lacatvarablp  tlirougb  an  aailatad  purcbaaa  and  asauvtloo  tranaactloo  muld 
ba  axpandad  tf  provtalona  of  aactlon  Its  of  S.17ia  and  aactlon  136  of 
8.1721.  Th*  nan  antborlty  aould  apply  only  to  bwika  with  aora  than 
approalMtaly  (2  billion  In  aaaata.  Thla  thraabold  laval  la  daflnad  aa  • 
paioantaga  of  doaaatlc  aaaata  and  aonld  pcobably  inaraaaa  ovar  tlaa.  •oeh 
lar9a  tallad  banka  oouM  ba  aoqulrad  by  a  aobaldiary  of  an  aitt-ot~«tata 
dipoaltoiy  inatitutloo  or  balding  oi^paay.  bat  only  if  oartaln  aondittc— 
ara  aatiafiad.  Koqulrara  looatad  In  tha  aaM  atata,  and  in  adjaewt  atatM. 
■ould  ba  glvan  fltat  and  a«eend  pdortiyi  caapactlvalyi  in  tba  bUUng 
ptocaaa.  If  tba  baat  Initial  offar  ocaaa  froa  an  oat-^(-atata  btMaif  an 
cfportnni^  to  aubalt  a  nao  off  at  mold  ba  9l*aa  to  tha  wltblB-atkta 
Inatltutloa  anng  tba  aoc^tabla  initial  blddara  which  awla  tba  baat  offar 
on  tba  flrat  rouott.   Slallarly,  If  tha  cbolca  la  ammq   out-of-atata  bWdara 
and  tba  baat  offar  la  froa  an  Inatitutloa  In  a  oon-adjacant  atata.  tba 
hlqbaat  Initial  blddar  froa  an  adjacwit  atata  aoold  ba  glvan  a  Aaaoa  to 
ra-offat.  Tha  blUa  alao  raqnira  that  bafoca  aolicltlng  bUa.  tba  ituc  Hat 
conautt  tha  atata  ba^  sivacvlaoc  in  tba  atata  in  ataicb  tba  alaaad  baak  vm 
ehartarad,  ragardlaaa  ol  ahathar  tba  bank  la  atata  or  fadacally  ofeattacad. 
If  tha  atata  aoparvlaot  objaeta.  IDIC  aay  uaa  Ita  antfeeclty  ottly  aftac  ■ 
iii>an1»>ua  aota  of  its  boart  of  dlraetocS. 
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Nbil*  ¥•  geiwtally  ^uffatt   tbaaa  •aacgancy  Mmk  acqulaitlon  provtslora 
of  Um  blllB.  tlmra  aca  too  faatucaa  h  concidec  unnaeasMcy.  Flrat>  wa 
MouU  oppoM  tte  12  billion  thtaabold.  In  vIbh  »t   tha  fact  that  tha  lacgeat 
banliB  In  aoMi  atataa  ara  coneldei«bly  aBBllai  than  thla.  lo  Baxialie 
options  foe  Banaglng  tha  cloalng  o(  larga  banka  In  tha  baat  intacaata  of  tha 
■ffootad  ocMnuiitlaa.  wa  would  pcafar  that  tbata  ba  no  tbraahold  or  that  it 
ba  algnlflaantly  lowar.  Utbough  aoM  obaacvara  faai  that  thla  aaaaura 
oould  opan  a  tloodgata  of  Intacatata  oc  croaa-lnduatry  aequlaltioaa.  wa 
ballava  auch  conoain  la  vaatly  axaggaratad  glvan  tba  otbar  atrlctly  Halting 
cODdltlona  in  tba  biUa. 

Our  othar  ooooarn  ia  that  ra^lilng  coaaultation  with  atata  bank 
ai9arvl«oia  at  tba  ataga  of  aollcltlng  bids  could  caaplicata  oc  dalay 
alcaady  aanaltiva  piocaadlnga.  Jnfoiaal  conaultation  occura  ttaquantly  now, 
and  wa  faal  that  aandating  coaaultation  la  unnacaaaacy.  Hhlle  wa  would  not 
objact  tc  a  laqulcaaant  foe  nonblndlng  coaaultation  <rtMn  a  atata  ohactarad 
bank  la  to  ba  oloaad,  wa  think  Bandatory  consultation  la  Inappiopi lata,  in 
princlplai  aban  tha  dtapoattlon  of  a  fallad  national  bank  la  at  ataha.  Ihla 
taqulcaaant  would  significantly  and  unnecessarily  Intatfaca  with  oui  ability 
to  carry  out  ouc  atatutocy  aaodata  aa  chactarlng  autborlty.  Wa  alao  oppoae 
tha  pcovlaioo  that  caquitaa  a  uiuuiiaoaa  vota  Of  tlta  roiC'a  Boaid  of 
Dliactora  to  ovaiclda  the  objactlona  of  a  atata  bank  ai^acvlaor. 

With  regard  to  extcaoidlnacy  bank  acqulsltlonat  wa  alao  faal  that  G.1T31 
la  pcafacable  to  6.1720  in  that  it  would  perait  takaorac  of  a  oloaad  bank  In 
a  pnrchaae  and  aaauaption  tcanaaction  by  'an  out-of-state  Inauiad  dapoaitoiy 
Inatitutipni  bank  holding  ooapany  or  aavlngs  and  loan  holding  coSfiBny* 
catbat  than  bx   only  a  bank  ot.  bank  holding  co^any>  Tbla  bcoadec  language 


j,Goo<^lc 


would  glva  an  efipoitunlty  to  tbrlft  InatltatloM  that  la  ayaBatclcal  hIU 
tha  pcopoaad  ioIb  of  banking  organliatioia  In  aaatgancv  tbcKt  acqnlaitloaai 
and  would  InecNBe  the  nuabar  of  potential  blddara  foi  a  cloaad  banlc. 

Fourth,  n  airport  tba  goala  of  aaction  ISl  of  8.1720  mM   aactioo  401  of 
S.1703  wfaloh  would  axtand  or  clailfy  ragulator*'  autboilty  to  patalt 
ctoaa-lodiutry  and  intaratata  •cqaialtlona  of  troublad  tbclft  institutional 
but  again  quaatlon  tha  naad  tor  oaitaln  of  tba  piorialona. 

Ondai  tba  billa,  tba  rSLlC  would  ba  aapowarad  to  autborlaa  aucb 
•evilaltiona  abanavar  It  datanlnaa  tbat  'aavaia  flnaiwial  oondltiona  axtat 
■htoh  thcaatan  tba  atablllty  of  a  •Igntflcant  nuabar  of  Inauiad 
inatltutlona.  «i  of  inaurad  Inatitutlooa  poaaaaalng  •Igolttcant  (Inanalal 
[••ouioaa.*  Saotloa  153  of  S.17iO  and  aaotloa  403  of  S.1TII3  would  aln 
provide  for  vuigancy  oonvacaloa  of  autual  tbclfta  to  atook  obart«ta  and 
would  vacify  that  tha  radatal  Baaacira  Boacd  Mr  aapwdlta  prooadur«a  foe 
•Mcganoy  ao^laltlon*  of  oonvartad  thrift*.  Iha  bllla  atipulat*  that  tb« 
nuc  BUBt  have  at  Ita  'paiuount  eonaldacatloa*  tba  naad  to  alnlMli* 
financial  aaalatanoa  la^ilrad  to  atfipoit  aur«ancy  •cqaialtlona.  Sab]Mt  to 
that  oonatralnt,  tba  ruic  would  ba  diractad  to  viva  prioiity  to 
•cquiaitlona  lnn>l*ing  inatltutlona  of  tha  a^  typ*  and  within  tba  aan 
atata  aa  tba  ln«titutloa  balng  aoqulrad.  An  acquicar  of  tba  mm  typa  bat 
in  •  diftaiant  atata  la  to  ba  pcafariad  to  ■  dlttwant  typa  la  tba  *Ma 
atate,  and  lowaM  prlocity  la  aMlgnad  to  int«t*t>te  oraaa-lnduatty 


Curcant  law  autboclaM  tba  fadacal  Bcm  t«an  Bank  Bowd  to  pantt 
Intaratata  ooablnatloM  of  Uuifta  undar  Mrtaln  eiiOMatMM*.  ■.1720  a 
••17DJ  mold  MVplaMht  tbat  Mthotity.  SlHilarlri  tba  Fadacal  B 
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BOBidi  In  our  viant  alcvady  baa  autt 

•Oqulattion*.      BCHHvvri   the  laglilatlon  under  conaldei 

Fadaral  Rasarva'a  ailatlng  autlwrlty  by  l^oaln?  a  coivl 

ontlay  and  imnaceBaacy  linltatlona  i^ioi 

acqutattloM. 


appcove  Intel Induatcy 

in    HDuld    llBlt 

:  ptocedural 


He  favor  the  availability  of  legulatocy  tool*  of  the  kind  peralttad  bg 
•action  1S3  of  S.1T20  and  aactlon  103  of  6.1703  for  dealing  with  regency 
thrift  aoquisltlons.  Ne  are  concernad,  howevei,  at 
■1th  thali  co^ln  llaitatlona  on  the  Padacal  Reaecve  Board'a  pomra.  Mould 


ba  Bupailoc  to  the  broader  authority  of  exlatlng  Ian,  di 
tha  radaral  Kaaarva  Board's  curcant  authority  In  this 
to  judicial  ohallangas.  Na  would,  theiefoi 
•slating  ragutatoiy  toola  to  tha  co^lax  pi 
currently  propoaed. 


iaplta  the  fact  that 
:aa  night  ba  aubject 

pcefec  retention  of  the 

iduiea  and  llaltatlona 


Finally  r  wa  aiwoit  aecti 
National  Credit  Dnlon  Atelnii 
ooablnatlona  of  Inaured  oredl 
law  lialtatlona,  and  wou 
aaam^tlon  tranaactlons  Invo] 
by  other  typea  of  depository 

Ke  alao  si^port  the  bllli 
clarify  the  regulatory  agencl 
daallng  with  aaargency  sltual 
Oorrow  froai  thi 


ion  501  of  0.1720,  which  would  autborlae  the 
itration  1'HCQA*)  to  parait  emergency 

lions  without  regard  to  cc^Km  bond  ot  state 
y  HCDA'a  ability  to  arrange  purchase  anl 
.ving  the  acquisition  of  troubled  eradlt  unions 

>arloua  other  provlalons  to  enhance  or 
'  powers  and  Increaae  reaources  available  for 
:lona.  For  axavle,  the  FSLIC  would  be 
Federal  Borne  Loan  Banks  or  to  tap  Its 
ms  raqulrei  the  Hatlooal  Credit  Union  Share 
Inauranee  Fund  CHCUGIF*)  would  be  isfnim  ml  to  borrow  froa  the  Central 
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Liquidity  Facility  (Ctf )  In  axtrKirdlMiy  clECMutwc**.  aod  Um  CLT  maU 
set  •■  «n  agent  of  tin  Fadaral  Raaaiv*  to  cttannsl  fund*  to  ccadtt  uDioaa  In 
an  aMargencyi  and  the  lacelvec  or  conaeivatorahip  autboiltlea  of  nuc  and 
HCUA  HOuld  ba  clacifiad. 
Expanded  Thrift  *»aet  airf  Liability  Pqwib 

Tha  pcovlaiona  ot  B.1T03  and  Tltla  I  of  S.1T20  ralating  to  axpandad 
fadaral  aaalatance  and  Intacatate  and  croaa- industry  ■argara  and 
acquiaitionai  ahan  coablnad  with  anhancad  aaaat  and  llafalli^  poMaca  lor 
fadacal  aaTinga  and  loan  aaaoclationa,  ara  co^ionanta  ot  a  oovrafaaaai**' 
fadaral  ■olutton  to  aalitlng  induatcy  problaaa.  Thaaa  provldona  be* 
oollactlvaly  daalgnad  to  reipond  botb  to  the  laaadiat*  praaauraa  facing 
thrift  inatltutlona  and  to  tha  long-run  naad  to  giva  thaa  raaliatlc  toola 
wltb  ifhich  to  coapata.  Tha  bllla  muld  ospand  vary  aubatantlally  tha  aaaat 
■nd  liability  power*  of  faderally  chattared  aavinga  and  loan  aaaoclatiocw 
and  federally  chartered  aavinga  banka. 

He  strongly  aupport  expanded  powara  for  thrift  inatltutlona  as  an 
laaantlal  part  at   the  propoaed  lav.  Tha  phaaeout  of  depoalt  rata  oontrola, 
ilcaady  undai  vayi  auat  be  Batched  br   an  accoapaiging  axpanalon  of  powara  to 
inabla  thrifts  to  avoid  a  recurrence  of  their  preaant  aainlngs  proUaa  la 
iha  future.  PurtherBore,  m  cannot  expect  Inatltutlona  which  can  Offer  only 

liatted  array  of  aervicaa  to  ocapete  with  inatitutiona  iibicb  are  not  aa 
,lBltad.  Thua,  In  our  judgaent,  the  tlae  ha*  oca*  to  end  govariaaBtaUy ' 
■andated  vacialiaatlon  of  d«oaitocy  Inatitutiona. 

The  additional  poveia  provided  for  under  8.1730  effectively  raova  aoat 
ot  the  raatrictiona  that  currently  dlattngulA  eavlnga  and  loan  •••oelatlena 
froa  caaercial  banka.  The  aajor  axpandM  thrift  liability  poME  ttOoU  b« 
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Un  witboilty  to  aecapt  daauid  d«poalU  fits  ntr   cuatoaei.  Including 
ODtpor'tlooa.  lb*  mtjat   pcavlalona  tagacdlng  lending  and  invastaant  po— r> 
Mould  bai  (a)  i«aonl  of  tb*  eniatlng  raatilotlons  on  Invaatlng  In 
co^nrotal  loana  and  In  loana  tot   aqilcultuial  purpoaaa,  (b)  allalnatlon  of 
Um  oalatlng  tvanty  pvcoaot  llaitatlon  on  Invaataanta  In  cooauaai  loana, 
oorporat*  aacQcltiaa  and  ccaaacclal  laal  aatata  loans  and  <e)  aapanded 
autboiity  to  Invaat  In  atate  and  local  csvanua  bonda  and  caitaln  typaa  ot 
opan  and  witual  funds.  Othac  dlatlngulahlng  ohatactatlatlc*  bataaan  thrift 
Inatltutlooa  and  caiaarclal  banka  would  b«  la(t  unohangad. 

«M  pcopoaad  obangaa  ralaa  a  boat  of  otbai  fundamantal  laauaa,  laoludlng 
■liatbei  tbaca  la  a  oontinuad  naad  for  diatinct  bonk  and  aavlngs  and  loan 
obaitara  andi  thuat  tba  naad  foi  aapacate  tadetal  ragulatoia.  Dnttl  ttiaaa 
fuadaaantal  laauaa  ara  raaolvad,  tba  piopoaad  laglalatlon  haa  tha  potanttal 
to  lapact  a  ooMpatttlva  advantaga  to  thrift  Inatltutiona  baoauaa  of 
malnlng  dlffarancaa  Hhlch  dlatlngulah  tbrlfta  fioai  banka,  auob  aa  tha  1/4 
point  aavtnga  cat*  diiteientlal,  dlffaiant  capital  caqulraaanta,  dlffaiant 
tax  traataant,  dlffarancaa  In  paralaalbla  holding  oovany  actlvltlaa,  and 
dlftacanoaa  In  bcanohlng  powara. 

Ma  ncognlia  that  It  Mould  ba  Upiaotloal,  If  not  lifioaatbla,  foi  tha 
Coogtao*  to  daal  itltb  all  of  thaaa  liauaa  aimiltanaoualy.  Notwithatandlng 
tba  tavoiary  Inaqnltlaa  for  banka  that  >lght  caault  tt<m  tha  lagialatloa> 
thacafoca,  ■«  ballava  that  our  fliat  piloilty  auat  ba  to  addraaa  tba 
laMdlata  problaa  of  pcovldlng  tba  thrift  Induatiy  with  tba  flalbllfty  to 
■djuat  to  changad  acoocalc  and  «arkaq>laca  ciccuaataneaa,  BDHarac,  va  MDold 
utga  tba  Coogiaaa  to  larlaw  wtpadltloualy  and  caiafully  tba  (oil  canga  of 
piAanttal  oo^atltlva  Inaqnitlaa  ata^lng  (loa  atatutaa  and  ragalatlona 
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•n  at   financial  ■•ivlcas.  Thtat  Inaquitiea  ahould  b*  ztaani 
a  poaalblt  to  aaaura  falcnaaa  to  all  ccapatltoia  and  a  rapid 
o  a  batttii  Boie  coapetitiva  piovlaion  of  financial  aervlcaa  «o 


lldation  of  the  rad>r«l  Papoait  Inaucanee  FunJa 
,731,  the  Faderal  Deposit  Insurance  Conaolidatlon  Jtati  Mould 


8.1 

conaolidata  tht  deposit  inaurance  func< 
Insurance  Carpocation  cnuC]  and 
Insuiance  Fund  CNCOSIP*]  into  the  Fadi 
("FDIC").  The  bill  would  csstEuotuia 
[ssulting  sKpandsd  IDIC,  and  would  w»\ 
o  ot  otMis  latent 
:hts*  fsdi 


The  consolidation  of  the 
]udgsMnt,  b*  •  mttp   In  the  dl 
cegulatocy  ayataa.  Nbil*  sucr 
H*  ucge  the  CoaBittse  I 
broader  eontszt  of  hoa 

The  hlstoi 


Ions  of  Che  Federal  Savlngi  and  Loan 
National  Credit  Dnlon  Ebsra 
ital  Deposit  Insuianca  Corpotatloo 
;he  board  of  directors  of  the 
a  nuBbar  of  othsr  tsohnical 
.th  ths 


tal  dl 


Bight  b*  helpl 
Ctoublad  inai 
rssouicea  ot 


iral  insurance  funds  wouUi  in  oar 
raction  of  a  slvlifled  and  bois  eftsotiva 

IdaCion  oould  proceed  indspendentljf 
Idac  ths  proposal  caisfutly  nsxt  year  in  tbs 
equitable  and  affective  frsaaHoik  to 
ial  inatitutions  in  a  rapidly  changing  financial  Norld, 
basis  for  separate  deposit  insurance  ayataaa  iteaBsd  fros 


ffarencea  in  the  nature  and  activities  of  the  insured 
cha  historical  diffarencea  aaong  types  of  depository 
Ishi  s^aratlon  has  less  and  leas  relevanrs. 
hat  a  consolidation  of  the  insurance  funds  at  this  tlas 
1  preparing  to  respond  to  the  proble«  of  ssvarsly 
}ns  in  the  period  ahead.  Coabining  the  Cinonelal 

he  funds  Hould  reduce  the  pressure  on  ai^  single  fund  likslr 
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■  9c**^  stialn.  In  addltloor  CTMting  ■  singl*  orsanlBatloaBl 
•atlty  KOuU  9iMtly  facilltata  efflclwtcy  ■boold  thnt   b*  a  itMa  to  4m1 
•iaultancously  olth  latf*  nabaca  of  inEtitutiona  thcougfa  tb*  inauKBC* 
■achant^.  lUa  afflciancv  would  ba  axtcaaaly  valuabla  if  ccoBC-lndaatcy 
■ar^ars  and  acqulaitlona  aca  naad  aa  a  Beana  of  daallng  ultb  faillrq 
inati cut  lens,  aa  propoawl  In  Uia  bills  bafoia  tba  Ooaalttaa. 

MavwrtbalBaa,  anactaant  of  thia  laqlalaClon  aouU  ba**  ■i9Dificant 
raaifleatlona  for  tba  largai  qoaatlon  of  bov  to  ratlonallaa  and  atraaiillna 
tba  anClce  fadaial  financial  loatltutlooa  aopatvlaocy  apparatu*.  In 
addition  to  having  thrae  fadaial  aganctaa  that  Inauia  daposlts,  tbaia  ata 
alao  flva  aganclaa  and  two  quasi-agencieB  that  avaiviaa  tha  activltlaa  of 
dapoaitocy  Inatitutlona,  tao  that  aupetviae  financial  Inatltutlon  holding 
ooi^anlaa.  at  laaat  thiea  that  ai^iacvlaa  aacuiltlea  actlvltlaa,  and  at  laaat 
alght  that  IvKMnt  oonauMC  protactlon  atatotaa  affaotlng  credit  at 
daposlta.  Inteiielatlonshipa  aaong  tha  aganciaa  are  highly  coaflax.  Foe 
axa«>la>  tha  CaaptcoUar  of  tha  Cuccancy  aarvaa  aa  a  atatutory  dliactoc  ot 


tba  niC.  Tha  Fadarat  rj 
and  the  Dapoaltoiy  Inatll 
but  not  coapletaly,  Idenl 
TDtaa  and  abo  can  play  dl 
capacltlaa  with  the  OIOC, 


rloanclal  inatitutlona  Bxaalnatlon  Council  CmK*) 
Itutlona  Daiagulatlon  Coaalttaa  (*OIDC*)  hava  alaoat, 
ntioal  Baabara  abo  hava  varying  authority  to  caat 
aiffarant  and  avan  conflicting  lolaa  In  theli 
I   tha  PPIBC,  and  thali  own  aupatviiory  aganclaa. 
The  Federal  Bom  Loan  Bank  Board  aaabara  alao  conatltuta  tha  board  of  tha 
Federal  Hone  Loan  Hortgage  Corpoiatlon,  a  quasi -governmental  oorpoiatlon 
Hhicbi  Itaelf,  li  highly  duplicative  of  two  other  goveriaent'«£eated 
entltiaa  irtiich  paifoca  a  federal  aecondary  aortgage  aiaiket  and  aortgage  hood 
guarantee  function. 
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na   fiva  f«d«ial  agenclQ*  that  Bupervlae  depoaftocy  inatltutld 


collacttvely  have  leiponalbllltlei  tanging  fton  Cha  Fadacal  Rei 
■onatarlr  policy  rola  to  aupeivldon  at  depository  initltutionii 
of  holding  coifianlca,  depoilt  Insurance,  chattering,  provlalon 


liquidity,  check  clearing.  atBtutoty  end 
ragulatlone  lor  their  own  and  other  inatl 


regulatory  anforceaei 
,ut  lona ,  laplaaant  1  ni 


othec  agencies'  regulations,  and  advocating  the 


they  auparvlaa.  Hotnvat,  no  agency  t 
aganclea  have  the  saB*  specific  pomi 

this  convoluted  aystea  Is  overlaid  by 
flnuuial  Institution  supervisors,  t 
have  consistent  roles  with  respect  tc 
thraa  saparate  faderal  agencies  that  lagul 
national  bank*  and  two  share  tha  supi 
banks.  Tha  other  two  agencies  have  i 
faderally  chartered  savings  and  toanst  aai 
have  Indirect  tesponalblllty  through  theli 


chartered,  faderally  1 


but  not  for  saving*  banks.  Tha  federal 
chattered  savings  banks  Is  the  raqxmalbl, 
bank  regulatota. 

This  desciiptlon,  aa  covllcatad 


50  state 

incles  do  not 
Of  tha 


,1  of  these  funci 


functions 
■gain,  the  fedi 
I   chattered  ii 
ita  coaaarcial  banksi 
in  of  aub-sata  of  stata  ohatterad 
Bupetvlsoiy  reaponil 
•Ings  banks,  and  credl 
functions 


savings  t  loan  assoclatlona  and  ci 


a  regulation  of  state 


itva  Board's 
supervision 

wilting 
their 
1  industry 
and  no  two 


and 


.Oility  for 


and 


convay  the  diffatencea  that 
statutes  Involved. 

It  could  be  argued  thet  the  curri 
unnecesserlly  cosplex.  As  we  stated 


iige  (tea  the  epeclflc  language  of  all  of  tha 


t   regulatory  structure  has  slmys  baas 
)iller,  bowever,  the  real  need  tot 
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[•conaidarlng  It  new  arlav*  fioa  tha  fact  that  tba  (Inuicial  ladnstiy  !• 
u»a«r9olng  a  rwrolutlon  that  la  araalng  tba  dlatinctlcma  on  which  tba 
exlatlng  auperviaocy  atructura  vaa  originally  baaad.  Tha  aarkatplaoa  haa 
■ada  the  hlatoiical  aolda  obaolata.  DiCfBiant  typaa  ot   Inatltutioiw  aia 
Inccaaairqly  co^patlng  baad  to  head.  Tha  Dapoaitoty  Jnatitutlona 
Daiegulatlon  and  Monataiy  Control  Act  of  1960  raapondad  to  thaaa 
dcvelc^Mnta  with  a  giant  atap  totratd  giving  all  typaa  of  daposltocy 
Inatltutlona  alallar  powara.  Tha  billa  bafora  thla  Cca^tcaa  HOald  ^  atill 
fuitbac  In  that  dlraotlcm.  Clvan  thla  caaltty.  having  (Iva  atandlns  and  tao 
■pacial  agsnctaa  to  ragulata  dapoaitoiy  inatltutiooa  la  anacbronlatio  and 
inefficient. 

FuithaEBora,  thla  new  coafiatltlva  hocU  la  not  Mnflnad  to  dapoaitor; 
inatltutlona.  Ab  tha  Caaalttaa  la  wall  atmia,  the  acana  of  financial 
aeivica*  competition  today  Inoluda*  aany  iiutitutlona  in  addition  to  banka 
and  thrift  Inatltutlona.  Tba  aggraaaiva  entry  of  both  financial  aral 
non-financial  covaniaa  into  fielda  onca  traditionally  vlawad  a*  banking  baa 
breached  the  hiatoric  barriara  batwaan  batUtng  and  coamroa.  In  cevarlaon 
to  bankai  thaaa  coapanlea  are  virtually  uiiEegulatadi  giving  tb^  a 
aignlficant  coivetltlve  edge  ~  over  and  above  tbe  fundanntal  advantage 
they  have  because  they  can  Bova  into  tba  banka'  traditional  aarkata  but  tlM 
banka  cannot  Bova  into  tbelra. 

A  levlaed  federal  regulatory  atructura  that  la  both  effaotlva  and 
equitable  abould  floa  directly  froa  tba  underlying  atructura  and  eviration 
of  tha  urketplace.  Agency  laatructuclng  abould  not  wait  until  aarketplaoe 
chaagaa  have  played  theaaelvaa  out.  On  tha  contrary.  It  will  be  Ivoitant 
1  and  co^rahanalva  ayataa  in  plaaa  to  aaaura  atability  and 
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•ftloianoy  during  th«ae  tnnaltlonal  jaat:  Mm  do  ballev*,  bcw«v«[,  that 
iMtcuctuilng  ahouU  b*  baaed  on  ■  aora  cravrchanalv*  approach  than  Joat 
conaolldatlng  the  dapoalt  Inaucance  functions. 

should  the  Congieaa  decide  to  proceed  vlth  consolidation  of  the  fedeial 
inwirancfl  funda  at  this  tlaa,  wa  nould  support  Bost  of  the  specific 
piovlslona  of  6.1721.  In  particular!  m  nould  auppoit  the  i  sari  ii  si  of  the 
Coafittollar  of  the  Cnrtancy  ftoa  the  mc  bosrd.  He  suggest.  In  thla 
regardi  that  it  HOuld  be  better  to  retain  the  present  thiee-Baaber  board 
atruotuiAi  peralttlng  no  director  to  be  a  principal  of  another  auparvieory 
egancyt  rather  than  to  create  the  five -■saber  board  propoaed  in  tha  bill. 
It  has  baan  our  axperlanca  that  the  currant  thraa-paraon  board  syateB 
cfierataa  mil. 

Me  Hould  alao  aupport  the  technical  confonslng  SBendaanta  of  S.1T21 
dealing  vlth  agency  i^ait*   under  the  change  in  Bank  Control  Act,  authority 
for  the  IDIC  to  act  aa  [acslTer  toe  oloaed  federal  eavtnga  (  loan 
asaoolatlons  and  credit  unions,  and  tha  availability  of  a  right  of  first 
refusal  for  atockholders  of  cloaad  banks  to  pucchaae  stock  tn.nav  banka> 
Imfeetaant  Cc»>anv  Kctlvltlas 

Ka  alao  aupport  the  prorlsioni  of  8.1720  that  sould  aliainat*  acaa  of 
tha  rastcletlona  placed  on  bsnka  by  tha  Claaa^teagall  Act.  Section  301  Of 
S.172a  muld  a>end  the  Invsataant  Cc^^ny  Jtct  of  194D  ('InvaatBent  Oovany 
Act')  to  Buthorlaa  coaaarclal  banks  and  other  financial  Institutions  to 
sponsor,  operate  and  provide  edvlaoiy  services  to  Invaetaent  oo^ianles  and 
to  engage  In  the  dlatributlon  of  the  securities  of  any  Investaent  acvanyt 
provided  that  tha  financial  institutlcDS'  officers  and  aavlcyees  Involved  in 
diatributlcQ  activities  aeet  certain  standards  of  training,  aaperlanea,  and 
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■alas  praetic«a>  Tb*  appropclate  flnuielal  inatltutloo  [aqulatocy  agsnclH 
tMMld  aatabllah  and  anfocc*  such  atandarda. 

It  anactsd,  this  aactlan  iiould  raHOn,  tn  part,  the  barrlar  batnan  the 
Co^Mielal  banking  and  aaeurltlai  Induatrlaa  that  waa  erected  alaoat  SO 
yaai*  ago  by  tha  Glaaa-Staaqall  Act.  In  recent  yaara,  tha  product 
■egaentatlon  created  bg   that  act  baa  been  eroded  by  non-depoaltory 
Inatltutlona  olferlng  new  Elnanctal  producta  and  aeivlcea,  aoaa  of  wfaleh  ar« 
fuaetionally  equivalent  to  thoae  offered  by  ooanroial  banks.  In  contraatt 
ea— erelal  banks  are  aaveraly  bai^ared  in  tttelr  ability  to  offer  oo^Mtitlva 
aecurlt lea-related  financial  products  and  aervlca*  by  the  Glaaa-fitaagall 
*ctt  aa  Interpreted  by  the  courts.  This  regulatory  isbalanoa.  If  petaltCed 
to  Goatlnus,  B^  have  significant  adverse  eonsaqueocas  for  Cbe  coaaerclal 
banking  Industry. 

Section  303  oould  sutborlia  banks  and  other  financial  institutions  to 
cpsrata  all  classes  of  Investaant  ac^aniaa.  Including  ao.<Bllad  aODey 
■arket  autual  fuida.   Conerclal  banka  are  particularly  eell  eulted  to 
provide  a  broad  range  of  such  Inveetaent  Banageaant  services  to  tbs  public. 
For  decades,  banks  ba«*  Managed  Invsatasnt  portfolios  In  their  fiduciary 
OBpacitles  as  •■•cutorsi  trustees,  and  aanaglng  agents  of  funds  coealtted  to 
their  custody.   Bank  trust  depertaents  ■anaga  w^layaa  benefit  ttuata. 
Institutional  and  corporate  agency  accounts,  and  paraonal  trust  and  agaooy 
accounts.  Moreovsr,  for  >ot«  then  SO  yaara,  banks  have  aanaged  Innstaent 
portfolios  Ml  a  i  i— liijliiil  basis  (or  ciowon  trust  fund*  and  other  collective 
iDVMtMnt  funds  which  banks  aalataln  in  a  fiduciary  capacity,  aatlooal 
banks  irtilcb  provide  Invastaent  aanagaswnt  services  in  a  fiduciary  capacity 
are,  of  courae,  aobjact  to  the  Jurisdiction  of  this  Ottloa  and  Mist  oosply 
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•ilth  various  raqulccaenta  daalgned  to  safeguard  against  possible  abus«a  Mid 
to  enauie  co^llance  ulth  ufa  and  sound  banking  principles.  This  Oftloa  ' 
has  developed  coiuldeiable  cxpettias  in  connection  oith  the  adBlnistration 
and  enforoMwnt  of  these  (equlccinentE. 

Section  302  conteicilatca  that  inveatnent  coi(>anie8  oparatad  by  financial 
i(  unlike  bank  co—on  trust  funds  and  otbei  collactivt 
'unds  vbich  banks  naintain  in  a  fiduciary  capacity  (and  vhlcb  an 
roa  the  definition  of  Invaitsent  co^uny  by  section  3(c)  of  the  Inveataeat 
Act),  aould  be  aubjact  to  the  registration  and  other  rsqulrsHnts  of 
Co^isny  Aot.  He  have  certain  conccrna  about  this  proposed 
lurisdiotional  approach. 

.  the  Inveataent  Coapany  Act  regulatory  schsBS  is  apsciflcally 
Issignsd  for  the  collsotlve  investaent  services  of  non-depository 
Lnstltutiona.   Conaaqusntly .  its  priaary  purpose  is  to  protect  investors 
sgainst  certain  abuaea  and  conflicts  of  intareat,  and  it  does  not  address 
relating  to  the  safety  and  soundness  of  bsnks  wfaioh  sponsor 
psnlss.  Xf  ssction  302  is  snaotedi  h*  bellevs  tbst  tbs 
VProprlsta  bsnk  regulatory  agencies  should  have  clesr  suthority  to  aiapt, 

and  enforce  requlraaenta  daaigned  to  ensues  ssfe  and  sound 
banking  piacticss  In  connsction  oitb  I 


Second,  because  both  the  Inv 


■taent  Coivany  Act  and  thla  Office's  trust 


regulations  are  intended  to  safeguard  against  sslt-deallng t  oonfliots  of 
Interest  and  otbcr  abuaea,  they  contain  a  niaber  of  overlaivinB  features. 
For  asssplai  the  Securitlee  and  Bxehanga  Ca— ission  (*SK*)  and  this  Otttoa 
oonduot  pailodlo  Infections  ot  ooUaotlva  Investaent  vahloles  witbln  ttasii 
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r*v«etlv*  JuclBdlotloiia  to  anaur*  caaplitnem   utth  applicable  lawa  and 
rafulatlona. 

Accord Injly I  aaaualng  that  the  Inveataant  Co^any  Act  is  deterained  to 
be  tbe  appropi lata  lagulatory  vablcla.  wa  baltava  tha  bill  abould  dallneata 
the  respective  caeponalbllltlaa  ot   tha  bank  ragulatoia  and  tha  SBC  to  avoid 
divllcativa  jucladlotion  and  tntarfaienca  oitb  tha  bank  tagulatoiy  pcocaaa. 
Tb«  Ccaalttee  say  Kiah  to  conaldar  obatbai  certain  ragulatoiir 
laaponslbllitleB  undei  the  Inveatnant  Contuny  Act,  auch  aa  InBpection  and 
•nfoicaaant  reaponBlbllltlea,  abould  ba  apeclftcally  delegated  to  the 
■ppcopriata  bank  lequlatory  agenciea.   this  would  parallel  tba  bill's 
provlaiona  authoililiii  tba  afpropriate  bank  regulatory  agenclaa  to  aatabliah 
and  anfocca  atandarda  regarding  tralningi  asparianca  and  aalea  practice*  oE 
bank  offlcara  and  eaployaaa  lAio   participate  in  tha  diatributlon  of 


Tba  ooncapt  of  abarad  regulatory  reaponaiblllty  batmen  the  EK  and  tbe 
bank  ragulatory  aganclea  vith  raqiect  to  aaeurltlea  activities  of  financial 
Inatltutiona  is  not  a  new  one.  For  a>awlc,  tbla  Office  la  reaponatble  for 
tba  adainiatration  and  anfotcaaaat  of  varioua  proviaiona  ot  tba  Secuiitiea 
Bccbange  Act  ot  1934  CBxcbange  Act*),  and  ita  regulations  tbareunder>  aucb 
as  periodic  reporting,  proxy  solicitation  and  tender  offer  raqulraaenta. 
which  apply  to  national  banks  having  a  claaa  of  aaouritlas  reglstarad  with 
tba  Caactroller's  Office  under  the  Act.  In  addition,  tha  Office  la 
priaarily  raaponsiblc  for  adainlstering  and  enforclog  those  provlaiona  of 
tba  bcbange  Act  and  thoae  rules  of  the  Hunlcipal  Sacurlttaa  Rulaaaking 
Board  which  apply  to  national  banks  acting  aa  aunlclpal  aecutitlea  dealers. 
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Que  axpaiienc*  tndtoataa  that  thla  concunant  juiladictlonal  OFpEOaeb 
piovldad  by  CongcaH  In  th*  Bzohang*  Act  inrlcs  wall  and  rapreaanti  an 
•f£>ctlva  and  aftlclent  utilliatlon  ot   llnltad  goreinaant  raaourcaa* 
Commercial  Bank  Undefrttlng  of  Bcvenue  Bonde 

Ha  alao  aupport  aactlon  301  of  3.1720  vbtoh  would  taka  anotbac 
alqnlficant  atap  toMard  foataiiog  financial  aaikat  oo^Mtltlon.  nia 
aactlon  aoald  aMnd  the  Claaa-Staagall  Act  to  anabla  national  banka,  aa  vail 
aa  atata  banka  Htalcb  ara  MBbaca  of  tt>a  radaral  Baaaive  Syat^i  to 
undamrlte  and  daal  In  cavenua  bonda  of  atata  or  local  govarnMnta  (aaoapt 
special  aasaBBHnt  obliqattona  and  Induatcial  layanua  bonda).  Ka  ballava 
that  bank  undanrrltlng  and  daaling  In  revanua  bonda  «111  banaflt  atata  aid 
local  90vernMntB  and,  accordingly,  va  atrongly  aupport  enactHnt  of  aactlon 
301. 

Cuaaiiclal  banka  hava  hiatoclcally  engagod  In  aubatantial  govarnant 
floanctng  actlvltlaa.  Nban  tba  Glaaa-fltcagall  Act  oaa  anMftad  In  im,   Mat 
aunlclpal  dabt  laauea  war*  in  tba  fon  of  general  obligation  bonda,  m>  that 
tha  prohibition  on  underiirlting  lavanua  bondi  oaa  not  a  Bajor  l^adlBant  to 
bank  activity  In  tba  unicipal  bond  aarkat.  In  recent  yaara,  boMvei,  atata 
and  Bunleipal  govaimenta  hava  Increaatngly  turned  to  revenue  bonds  latber 
than  general  obligation  bonda  to' finance  public  projacta  and  aarvioaa.   In 
1980,  revenue  bonda  conatltuted  approxlBataly  SO  percent  of  all  neely  laaiNd 
aunioipal  debt.  Tbla  trend  haa  ceaulted  In  a  aubatantial  decline  in  baA 
activity  In  tba  Bunielpal  aaiket. 

In  out  oplnloni  pandtting  bank  underwriting  of  reranne  bonds  would  not 
have  any  adverae  affect  on  tbe  aafety  and  aoundnaaa  of  national  banks  ant 
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■ould  not  lead  to  unfair  coBiwtltlon  or  the  potential  for  conflicts  of 
interest  by  banks  in  underHrltln^  of  bonda,  as  critics  have  argued. 

The  risks  associated  vlth  undervriting  and  dealing  in  minlclpal  revenue 
bonds  are  slallar  to  tbose  Involvad  In  dealing  in  other  foras  of  ■unioipal 
bonds.  The  ccadit  aarliat  and  intecaat  rate  analyaes  asaoclatad  Hlth  all 
forns  of  Bunlclpal  aecuritiea  issuea  ara  njch  the  sas*.  Bank  undemri tings 
of  general  obligation  bonda  have  not  lesultad  in  algniflcant  probleas,  and 
He  therefore  see  no  problens  arising  fron  expanded  undenrritln9  authority 
tor  banki. 

Uor  DOuld  such  expandad  authority,  in  our  opinion,  increase  the 

Conoerclal  banka  already  engage  In  a  wide  range  of  Bunlclpal 
securities-related  activities.  Inclitding  underwriting  and  dealing  in 
municipal  g«nerat  obligations  and  certain  types  of  ■unicipal  revenue 
securities  and  the  brokering  of  pwnlcipal  revenue  aecurltles  for  the 
accounts  of  others.  Experience  denonstratea  that  banks  have  psrfocBad  mil 
in  theie  diverse  roles. 

The  specific  conditions  which  section  301  would  ispose  on  bank 
underwriting  and  dealing  in  nunlclpal  revenue  bonds  ar«  coapacable  to  thoie 
that  apply  to  municipal  general  obligation  bonds,  and  we  conalder  then 
appropriate  safeguards  against  banking  risks  and  potential  abuaea.  He 
beliava  that  Congress  should  permit  the  appropriate  bank  regulatory  agency 
to  adofit.  through  rule>aklng  and  the  exercise  of  Its  supervisory  authority, 

well  as  protection  against  conflicts  of  Interest. 
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ks  arc  autboriied  to  engage  In  expanded  aunlcipal  revanua  bond 
,  the  added  co^iecttion  will  benefit  «tate  and  local  govariaant 

■.   A  broadac  potential  aarket  Coc   leveniM  bonds  May  ba  leallied,  and 

lata  aaaoclated  wltb  their  aale  >ay  ba  reduced. 

l1  Fteeitlon  of  Due-on-Sale  Beatrtctlona 


Another  laaue  at   fundaMntal  lapoctance  to  the  availability  of  (inanolal 
■arvloea  on  a  co^Mtltlva  baaia  ccntera  on  atatc  actions  praventing 
•nfocoeaent  of  due-on-aale  claaaci.  Provtaloni  In  both  8.17iO  and  S.1T03 
provide  a  prewivtlve  federal  lule  upholding  the  enfOFCeability  of  these 
clauaea  In  ceal  aetata  loan*.  Section  141  of  S.1T20  aould  validate 

laea  In  any  loan  Hbenevec  Bade  by  any  FHk-appiored  lender 

■  the  loan  1«  aecuted  Iqr  a  lien  on  real  eetate  or  by  a  coi:TeratlTe 
using  unit  or  nanufactured  hUH.  Thia  rule  would  pcae^t  any  looonelatent 
ate  lav  unleaa  the  state  legielature  or  the  aCate  electorate  voted  vltblri 

t  years  to  override  the  federal  preeJ^tion.  Section  301  of  s.1703 

■CB  In  that  it  would  apply  only  to  loana  Bade  or  held  by  federally 
chartered  depository  institutions  and  would  not  autboilsa  states  to  overrtds 
the  federal  preeavtion.  Both  bills  wnild  give  rulaBaklng  or  IntarpTativa 
authority  to  the  Fadaral  Boas  Loan  Bank  Board,  which  Mould  be  authocliad  to 
delegate  that  authority  to  the  Cosf>troller  of  the  Currency  and  the  Hetlonal 
Credit  Dnlon  Mai nlst ration. 

Ma  firaly  support  a  preeaptiva  federal  approach  to  the  enforoeabtllty  of 
due-on-aale  clauses.   State  law  llaltatlons  on  the  enfoicaablllty  of 
dne-on-sala  clauaea  have  been  Instituted  by  statute  oi  Judicial  decision  In 
IT  statesi  according  to  recant  etudiee  by  the  Federal  national  NottgaO* 
Aaaoclstlon.  Ttwea  courts  and  legielatuiee  bave  gcnSTSlly  Halted  tba 
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mtotcuabtlttj  of  tta  cUn*M  to  •ttuattow  tn  lAtcta  tb*  lanters'  lllMlihood 
of  baioi  iipaid  !■  OaaooatiAly  lv*ii*d  by  tb*  ti«o«f«c  of  tin  propatty. 
Bnapt  In  tboa*  ■ituatlonB,  tbay  hav*  vtawad  •nfotcasMit  of  tin  clauaca  ■■ 
nnraaaooiblj  Tastrainlng  tim  abill^  of  prepact)'  oWMrs  to  lall  ttMlt 
proparty,  alnca  It  laduca*  tba  Mia*  pclcaa  that  othacwlaa  aould  b*  poaaibla 
on  ttanaactloec  Involving  aaaiaabl*  balMt  sarkat  rata  aortqagaa. 

Ibi*  cattooala  aarvaa  to  banaCit  aallaca  and  raal  aatat*  bcokaca  daallng 
with  beaaa  that  catty  loa  Intaivat  tat*  ■oitgagea.  TtMaa  paopla  banaClt, 
bo— v*i,  only  at  tb*  aap*!)**  of  landara  and  of  otbat  boBaovnata,  potantlal 
hoaabivatB,  and  bea*  bDlldaca.  Dua-oo-aal*  ptohibiclonB  alao  ationgly 
dlaooarag*  landata  frea  Mklng  »•■  flaad-tata  aortsagea,  bacauaa  tbay  cannot 
laaaooably  axpact  a  aaikat  yield  on  thaa  ovai  thali  full  llvaa. 

nia  Offlca  cocantly  publlabad  a  pcopoaad  regulation  that  aould  piaaavt 
Btata  lawa  llsiting  tba  anfotcaabllity  of  dua-on-aale  clauaaa  In  caal  aatat* 
loana  Bad*  oi  purchaaad  by  national  baaka.  nta  ptcvoaad  cula  pacallala 
cagulatlona  that  bava  aliaady  b**n  adopted  ty  the  National  Credit  Dnlon 
Malnlatcatlon  foi  fadaial  credit  unlona  and  by  the  Padeial  Boaa  Loan  Bank 
Board  for  federal  aavlnga  and  loan  aaaoeiatlon*. 

Tb*  propoaad  r«gulatton  la  currently  open  tor  public  rnaaiiil .  and  tt 
MMild  b*  inappropriate  for  ua  to  indicate  In  any  nay  that  n  hav*  forecloaed 
tuctbar  conald*ratlon  of  vlewa  that  alght  be  expteaaed  on  any  aid*  of  that 
iaaue.  Ne  do  Hiab,  however,  to  avbaalia  tb*  f*d*ral  Interaat  in  tbla 
Bub]ect,  and  particularly  to  counaal  agalnat  •apowetlng  the  atataa  to 
override  tba  propoaad  fedeial  pieaaptlon.  S*tting  groundrulaa  in  the 
■arketplace  that  encourage  financial  Inatitutiona  to  be  actlv*  co^etltoca 
In  providing  hoaa  finance  la  crucial  to  Beating  tba  f*d*ral  objective  of 
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(Biuirlng  an  adequate  aupply  of  affoidable  housing.  Tha  ailatanca  of  a 
boepitabla  lagal  snTironaant  !■  vital  to  foatai  tha  fulflllBent  of  that 
objective.   State  lava  piohlbitlng  enfoccenent  of  due-on-aale  clauaaa 
constltuta  a  haraful  Intartaiance  both  tilth  Congreaalonally  granted  pomrs 
and  Kith  Congieaaional  policy. 

Iha  fadaial  chaitarlng  aganclea  are  confidant  of  tbelr  authority  to 
addieaa  thia  problaa  by  pieavtlve  cagulatlon.  Honethalasai  we  ai^ppoct 
Congieaaional  action  which  Mould  dlapel  any  uncertainty  aa  to  the 
•ffectlvenaaa  of  federal  regulatlona  and  could  tbua  pravant  unnacaaaary  anl 
coatly  litigation.  BoHever.  tia  oppoae  enactaiant  of  laglalation  containing 
provlaiona  for  atata  ovatrlda  of  tha  federal  lav  with  leapect  to  federally 
chartered  Inatltutlona.  Na  believe  that  the  exlatlng  pra«vtlTa  authority 
Mould  ba  prafatabla  to  a  nex  lav  that  explicitly  opened  the  door  to  atataa 
to  bind  the  actions  of  federal  inatltutlona. 
Federal  Preeantlon  of  State  Daurv  Law 

He  support  tha  proposal  In  Title  IV  of  S.1T20  vhich  wwld  aaand  tba 
Depoaitory  Instltutiona  Deregulation  and  Monetary  Control  Act  ('OHM')  tgr 
broadly  exeafitlng  all  buaineaa,  agricultural  and  conauaar  loan*  ticm   atata 
and  local  uaury  laws.  Mors  specifically,  section  403  of  the  bill  aould 
ellHinate  the  praaent  federal  rate  ceiling  of  5  peicent  orei  tba  rederal 
Reaerve  dlacount  rate  and  renove  the  existing  tltOOD  threshold  on  buaineaa 
and  agricultural  loans.  Section  403  of  the  bill  would  prsa^t  stata  oauiy 
iBKs  releting  to  conauaer  credit  for  all  ciadttoie.  Ho  fedeial  rata  oaillng 
would  be  imposed,  but  the  force  and  effect  of  state  conSkawc  protaotion  laws 
reapectlng  creditor  ectivitle*  In  connection  with  credit  tranaaetlona  nouU 
be  preaerved. 
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ooKcapoodnea  arlcli  £b*  QiMlim.     Ifa  bcUnv  tkat  mtrntm  o—gy  L«w  aot 
ooly  do  noC  achiawB  tkaic  «^ri—  or  ii^llad  aocial  «da,   but  also  ac« 
■ooiuaiollT  iaaU Iclot  ^  iH^lt^Oa,   an   mllj    i  In  Miinn  ^  ara 
iocaMlatvnC  with  ct*  ci«a«  fo— rt  liliwi— tlta  fl<  d«po»it  rata  eaiUavs- 

ba   ualaiiilaJ  a^  aibltiaKy  attMpW  U  enriunl  tka  pcica  aM  UaCzltatiflK  aC 

cralit. 

Lapdlw  IJ«ltatiB.»  o<  —tic—l  — Mto 

M  HWPOct  McUaa  lai  ot  C.17»,  lAlcfe  aeBU   t^iiiai   tka  U  fwoMt 
aloglc  be»r«iaT  cailia*  rwri^lr  fawontf  tv  U  m^jC  aaetlA*  M  ta  («sit 
■  natiCBBl  Ma*  to  aafea  ■■■iniri«  leaaa  1>  aa  aMaatt  «  to  15  nrrnt  a<  its 
ml^ialraJ  cavlul  aa«  aaipl— .  plaa  aa  a<illlna>l  U  iwini^  oa  Iniaa  tmllr 
aacvcad  tv  raadilr  Mrtat^la  wHarral.     tta  btU  ■ 


laaM  ca^wlaUr—  faattei  *«l>lj 


a*  1*  III!  I    -    ta^al  ti^laj  liailc  i^i  f  HI   is  U  B^.C   aactXH  ■ 


cacii^U*  toi  U>  afcT»U»  «<  a  U  Iiinri^  UmU  €sb  ba  ta^d  ia  tba 
Cea^ttM  nporta  ctf  tkoaa  vaacs.      It  Who  alap^  to  kn«  baaa  aa 


■  a»i[l^i<1llj  eC  craMt  to  vacUlc  aapvaiu  c<  t 
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•any  «■•■>  th*  oilglnat  axcaptiona  bav*  baan  Bubacquantly  aodlfiad.  TtM 
foucCwntb  and  lataat  ezcepElon  vas  added  in  1972. 

Notulthatanding  the  nuMioua  twtntleth  cantuiy  ■odlflcatlons,  tbla 
■tBtuta  has  baen  outpaead  by  develo[i>antB  both  In  banking  and  In  tb« 
financial  industry  ganecallyt  nitb  aoB*  iinforeaaen  and  undoubtedly 
unintended  ceaulta. 

Moat  iapottantly.  banka  in  eoae  parta  of  the  countiy.  paiticulatly 
aaallei  banks,  eie  finding  theii  ability  to  aeet  local  credit  naada  unduly 
conatrained  by  the  cuiient  landing  lliiiti.  Tbli  la  eapacially  true  ol  iMnka  , 
in  rapidly  grooing  areaa  and  banka  aarving  agricultural  cuatoaara.  For 
exavlat  a  recent  AM  nationwide  survey  [ound  that  tO  paioent  of  2,400  rural 
bank  teapondenta  had  loan  applloationa  ftea  acceptable  tatm  cuatnaara 
exceeding  their  legal  landing  liait.  Acoording  to  the  snrvey>  tbia 
altuation  baa  prevailed  for  the  laat  five  yeara. 

The  conatiaining  sffecta  of  tbe  current  legal  lending  ll>tt  hare  been 
vorsened  by  the  algnificant  cbangea  that  have  ampt  tbe  banking  anii  li  niwani 
In  the  paat  aeveial  yeara.  veclfically  inflation  and  the  erosion  of 
traditional  barriers  to  co^>atltton. 

First,  because  of  inflation,  credit  needs  of  >any  individual  bortovera 
increaaingly  exceed  the  lending  Halts  of  saallar  banking  institutional 

Second,  Boat  national  banks  sia  Inoraaaingly  confronted  wttb  eoap«tltoc* 
not  siailsrly  conattainad  in  thalr  lending  activities.  nMoe  Inolnde 
non-banks  such  as  ttia  fan  credit  aystea,  vailoua  gcvernaent  pEagxMVf  and 
private  oc^aniea  that  offer  financial  aarvicas.  Naraover,  even  Baoy  bank 
covatltoia  ate  not  restricted  to  tbe  degrae  national  banks  we.  Moat  at«t« 
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diartarad  buika  bava  higbar  llaita.  and  foialgn  banka  ganacally  bav*  Buob 
blgbar  Italta  ot  at*  not  aubjaet  to  landing  llaita  at  all. 

lb*  propoaad  Inciaaa*  In  tha  Ivgal  lending  Halt  Houtd  tbua  allevlata 
aoai  ot  tba  advaraa  atfacta  that  Inflation  and  nea  co^atitoia  bave  had  on 
^wllar  banka  and  tbalt  cuatoBata.  Naraonr,  we  ballava  cbat  the  propoaad 
tnccaaaa  ia  irttollir  conaiatent  with  aound  banking  practice. 

He  alao  aivport  the  blll'a  ptcfNuad  alvHtlcatlon  of  the  atatuta.  Tba 
DDBaroua  plaeaaeal  iBendaenta  enacted  over  the  laat  T5  yeaia  have  reaultad 
in  •  lengttgr  and  ciaberacae  atatata.  Ragalatoi?  interpratatlona  have  bean 
nacaaaary  to  clarify  the  aeope  and  applicability  of  tha  general  llalt,  aa 
mil  aa  the  Baigr  exeeptlooa.  The  Intaipcetatlooa  have  added  to  the 
ditflcultlaa  ot  bankeia  and.  Indeed,  aoaetlBea  of  tagulatoia,  In  datetalnlng 
■faether  veclflc  ecadit  actangeMnta  ace  Hltbln  the  lialta  ot  tha  lav. 

nw  propoaed  tevlalon  muld  eliminate  accbalo  and  laraly  ua«d  eiceptlana 
to  the  baalo  lending  lt>lt,  letalnlng  only  broadly  defined  axcaptlona  for 
olaaae*  of  ciedlt  atalchi  by  tbeir  vaiy  nature  or  collate»l>  aubject  tha 
lender  to  laaa  riak  ot  loaa.  Vary  laportantly,  the  bill  would  aleo  adopt 
■l>ple>  general  aggregation  atandarda  for  detetainlng  «hen  aztanalona  of 
credit  Buat  be  ooablnad  for  lending  lialt  coaputetlona,  thereby  ellalnatlng 
one  ot   the  Boat  ceaaon  dlfticultlea  encountered  by  banke  In  trying  to  ooaply 
with  tbe  lav. 

In  addition  to  tbe  general  Inoceaae  in  the  landing  lUlt  and  tha 
Btraaallnlng  of  the  atatute  contained  in  the  bill,  wa  auggaat  one 
aaandaant.  fta  propoaad,  tba  bill  nould  give  the  Coel^troller  authorlQ  only 
to  define  teraa  to  detarBlna  wtaen  aggregation  nould  be  cequtied  and  to 
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Intacpcat  Its  provision!.  N*  propoa«  that  tim  atatuta  alao  grant  tba 
Coavciollci  dliciatlonaiy  authority  to  •■tabllah  li>lti  for  claaaaa  or 
catagorlaa  of  loaaa  or  extenalma  of  eiadlt  othar  than  thoaa  apaeifiad  In 
the  pcopoaed  revision.  Such  authoilty  muld  enhance  auparviaory  [laxlbllltT 
to  reapond  quickly  and  affactlvaly  to  changing  acono^o  oondltlooa  and 
banking  practlcaa. 


PaiaUallog  S.1T20*B  eaalng  at   national  bank  landing  Italtatlou,  tba 
OCC  ationgly  aup^cta  the  ptovlalona  of  aactlon  302,   Khlob  would  rarlaa  tba  ■ 
llnltatlon  on  tbelt  boiiovlng  authority  in  12  D.S.C.  aactlon  12.  Tba 
currant  llaita  aould  be  i^lacad  with  a  atcaightlocward  declaration  of  tba 
OCC'a  dlacratlonary  authorl^  to  set  llalta  on  the  aggragata  aaount  of 
national  banks'  Indabtadnaaa,  including  contingent  llabllttiaa>  and  to 
regulate  apeclfic  types  ot  transactions  Involving  liriabtadnasa  or  liability. 

In  the  nasrly  130  yeara  sinea  a  lUitatlon  on  bank  borrowing  ma  first 
Incorporated  into  the  National  Bank  »ct,  the  nature  of  tba  banking  bualnaas 
has  fundamentally  changed.   In  particular,  the  developaant  of  new  foc^  of 
bank  llabllltiea  in  recent  years— auch  as  federal  funis,  repurchaaa 
agreeMHta,  and  standby  lattsrs  of  credit— and  the  aMrgenee  of  BOdarn 
liability  Banagenant  have  radically  changed  this  side  of  benk  baloMa 
afaaata.  Ihaea  denlopMnta  have  had  an  adverse  covatitlva  atCeot  on 
national  banka  bacauaa  several  states  (Including,  noat  notably,  Xew  Totk) 
have  no  ooa^arable  llsltatlons  (or  stats  chartered  Institutions.  •iBllAclTi 
foreign  bonk  OMvatltors  gansrally  do  not  face  co^tarabls  restraints,  and 
MMi-regulated  tl&snclal  service  ptovldata  are  not  statutorily  pr6blbltad 
troa  raising  lands  In  tbe  nonay  Hrkat. 
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MUla  tb*  borrowing  authority  limitation  Mivad  a  uaaful  avacvlaoty 
puipoaa  Id  ttw  past.   It  baa  bacoaa  Incraaalngly  diffioult  to  apply 
conalatMitly  and  fairly.     Tba  pcollZatation  of  na«  liability  InatruMnta  In 
tacant  yaaca  and  tlia  gradual  accuaulatlon  of  atatuCory  and  regulatory 
o>^V>tiona  (real  oovoiaga  bava  laft  the  line  betiteen  covered  and  non-covered 
Itabilltiaa  Increaalngly  haty.     For  aiaiVla>  overnight  fadoial  funda  are 
asaapt  tttm  tba  llaltatloDi  vhlla  longer-tara  federal  funda  ace  covered. 
Tet  cactltlcataa  of  depoalt,   which  are  alaoat   IndlBtin^uishable  tttm  tara 
tadacal  fuoda  froa  tba  bank'a  point  of  view,  «ra  axaapt.  Boccoeinga  ttom 
certain  governaant  agenclea.  auch  aa  the  bport-Iafwct  Bank,  are  az^t, 
■bile  otbara,  auch  aa  borrowlnga  tttm  the  Student  Loan  Marketing 
Aaaoclatlon.   ace  not.      Slallacly,  Govecraant  National  Nortgagc  Kaaociation 
obllgatlooa  have  been  exa^tadi   wtille  pass-thioughs  of  conventional 
Bortgagaa  bava  not.     Badlacounta  at  the  Padecal  Raaerve  are  eaeipt,  irtiile 
alallar  redlaDouota  at  other  central  banka  are  covered. 

Aa  a  ceault.  It  haa  becoaa  Increaalngly  ditfloolt  to  apply  the  boccowlng 
limitation  in  a  aannat  that  la  both  conalatent  with  paat  intacptatatlona  and 
in  at^  with  aDdain  banking  practice.  OCC  and  bank  counaal  have  been  forced 
to  expand  conaidacable  effort  arguing  whether  a  particular  inatrusant  ought 
or  ougbt  not  to  tall  under  tbla  atatute,  when  In  aany  Inatancea  the 
diatinction  Ibi  to  a  large  degree,  arbitrary. 

rurthanorei   Uiaaa  piobleaa  will  Inevitably  grow  even  aoca  co^ilex  In 
ttM  futora.     Aa  the  Intarcat  rate  ceilinga  of  Regulation  Q  are  resoved  over 
the  next  few  yeata,  the  line  between  depoalta  and  ■Mi^-aarket  borrowlnga 
corrently  covered  by  tbe  borrowing  liaitatton  will  be  ecaaed,  and  all  bank 
funding  aourcaa  will  becoae.   In  effect,  pucchaaed  llabilltlaa. 
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Plnallyt  tb*  bigb  and  volatll*  Intaraat  rat*  anvironaant  ot   raoant  yaara 
has  i^reaaad  upon  Many  banka  tha  livoctanca  of  caduclng  tbali  aapoaura  to 
aharp  Interaat  cata  awlnga.  Thay  hava  tbua  baan  atteif>tii>9  to  raduca  tba 
■aturicy  alaaatcb  batnaen  aaaata  and  llabllitlea  bn  boriowlng  in  racloiM 
Batuclty  langaa  and  uikata.   Thia  la  >  eautioua  and  pcudant  raiponaa  to 

■k.  BoMTcr,  tbla  attaapt  to  caduea  tba  riakloaaa 
cougb  dlvecaldad  funding  baa  baao  bandloiypad  far 

lalMi  oC  12  U.e.C.  aactlon  »2,   bank  borMtfing 
t  Bupervlaocy  oonoarn.  Tha  CoaptroUar'a  Otfloa 
Y   autbotlQr  to  bat  tboaa  praatloaa  It  oonatdara 
lltlon,  tha  Offlca  would  lataln  th«  authority  t« 
■tlonal  banka'  lndabtadnaaa>  abould  tbay  ba  oaadad, 
and  to  adjuat  thoaa  lialta  aa  oondiclona  Haciant. 

Such  aqpaEvialon  by  tba  Ofllca  muld  ba  eoaplaaantad  by  tha  diaolpllaa 
of  tha  Bonay  karkat,  uhlch  anforcaa  upon  banka  tba  naad  to  Baoaga  tbati 
liability  poaltlona  prudently  and  caiefully.  Banka  aaaking  aocaaa  to  tba 
■oney  Barkata  auaC  ba  cacaful  not  to  oTacaxtand  tbaaaalTasi  laat  tbay  ba 
fOECad  to  pay  a  pcaalua  foi  funds  or  ba  abut  out  of  tha  aarkat  antltaly. 
For  aany  yaata.  In  fact,  banka  'bava  baan  oparatlng  acfihlatloatad  qrataaa  ot 
liquidity  BaaBgaBant  to  anauia  that  funda  ata  alaaya  availabla  to  aaat 
Batuting  obllgatlooa. 

In  abort.  *a  balivTa  tkat  tbla  pcopoaad  tavUlon  of  12  a. B.C.  MotlM  U 
la  an  ovardua  and  auch-naadad  aBandamt  that  aould  kav  tba 
Act  oonalatant  vith  tha  caalltlaa  of  today  and  muld  pcorlda 
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•tt*etlv*  and  !•■■  c 


■•otioD  309  of  S.1730  MNild  IneiaaM  tJw  aggrcgat*  accvtancaa  Mabar 
banka  can  bav*  outstanding  titm   100  parewit  up  to  300  paccant  of  capital. 
Tba  aggragata  ll>it  oould  alao  applr  to  any  ooablnatlon  of  doaaatlc  or 
Intarnatlanal  ea— acelal  actlvitlaai  bacaaaa  aactlon  IDS  Kwld  allalnata  tba 
SO  paicant  cvlling  and  dociuHnt/collaCaiaX  taqultaaaDt*  in  13  D.S.c.  aactlon 
372  foe  aceaptancaa  arising  fro  dowatlc  ablEsmta.  tba  bill  would  aacluda 
Irtm  all  lt>lta  uy  accaptaoca  guarantaad  by  a  bank  oc  partlclpatad  to  a 
bank  Khtch  la  aubjact  to  tba  BOga  ftct. 

Sactlon  209  would  aignlficantly  inotaaaa  aaabar  bank*'  eapacltlaa  to 
ctaata  accaptanca  ccadlt  foe  coatoMrat  and  aould  drjaatlcally  li^caaaa 
tbalc  funding  flaslbllity.  Iba  notlnal  atatutoey  authority  for  aggragata 
allglbla  accaptancaa  would  ba  trablad.  raTtfaanoca.  tba  ptofiaaad 
allBlnaClon  of  tba  docuwentacion,  collatacalt  and  aobltalta  tot  acc«ptancaa 
arlaing  tarn  do— «tlc  •blpaanta  could  paialt  Mabai  banks  to  convarc  a  larga 
portion  of  tbalr  doaastlc  working  capital  loans  Into  accaptanea  acCivitlaa. 
finally,  tba  ptoposad  asoluslons  froa  tba  300  pacoant  calling  aould 


•f faotlTSly  inciaaaa 
KMMT  aarkets  aia  wli: 
Itis  Office  auppoEl 
eraata.  In  ocdar 


ba  anount  of  total  acoaptancas  to  nbateTac  ■■iiiiil  tba 
Ino  to  absorb. 

■  InCEeBSing  tba  aaount  of  accaptancaa  a  bank  Bay 
aura  that  banka  bava  naadad  liability  flaxiblllty  in 

■alalng  tba  calling  for  aggiagats  eligible  accaptanea  liabilities  mmM 
xaaiatant  with  tbe  legiaUtlva  hiatocy  of  12  D.S.C.  aactlon  372.   Tba 
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Btacuta  tttma  prlatilly  fioa  laglslatlon  maot^d  batman  1913  and  lUT  to 
facllltata  tba  participation  of  U.S.  banka  In  th>  aocaptaac*  aarkat  and  CImm 
proaott  Aaatloan  tiada.  Congtaaa  placad  llnlti  on  BoBbai  banks'  aooaptano* 
financing  baeauia  acccptancaa  mra  ralatlvaly  unaeaaonad  powaia  foe  D.8. 
banka  and  ttiara  xai  not  an  aatabliahad  dollar  accaptance  aackat  at  that  Claa 

Bankata'  accaptancaa  hava  pravad  to  ba  liquid,  higb  quality  flDanOtal 
pcoducta  Cor  banka  and  thali  cuatoBera.   Ihay  ara  not  aubjact  to  CaMrv* 
raqutraaantB  and  ara  co^iatitlva  in  price  vith  ooaiarcial  papar  and 
caitificataa  at  dapoait,  balng  tha  pcluiy  obligation  of  a  bank  aid  alM 
carrying  tha  aacondaiy  obligation  ot  tba  dramr.  A  highly  liquid  — r'tiTT 
accaptancaa  aarkat  now  axiata  in  tha  Dnltad  Stataa  aa  vail  aa  a  prlnta 
placaaant  aackat  for  accaptancaa.  Tbaae  aackats  provida  D.E.  bank*  wltb 
co^atltiva  pricing  and  funding  flaxibllttlaa  ahlch  can  ba  paaawt  on  to  tba 
cuatcaai  In  laaa  azpaoalve  financing.  Puithanora,  aarkat  caalltlaa  and  tba 
global  rola  of  tha  dollar  hava  changad  graatly  alncc  191S.  Iba  dollar  haa 
baan  tba  world'a  principal  caaarva  and  trading  currency  alnca  Woild  Nai  IIi 
and  tha  voluaa  of  dollar  trada  and  daaand  for  dollar  accvtanaa  financing 
haa  outpaead  tha  growth  in  bank  capital,  a^iacially  In  light  of  changaa  in 
tba  Horld'a  oil  tcada  alnca  19T3. 

eivan  thaaa  factora.  Incraaaad  accaptanca  anthoclty  for  O.S.  banka  Mould 
locraaaa  tba  Inceinatlonal  coafiatltlvmaBa  of  U.S.  banka.  Tba  praaant 
atatutory  accaptanca  calllnga  focea  D.S.  aiiaic  bank*  to  allocata 
aocaptancas  to  eactatn  cuatoaata  and  to  crowd  out  othaca.  tboaa  that  ara 
crowdad  out  altbar  auat  forago  financing,  aaak  aocaptahcs  finanelBg  at 
non-U. S.  banka,  or  aaak  aoia  axpanslva  noo-aooaptanoa  ccadlt.  — rarntn 
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■ocaptaoce  antttdcitr  tow  D.S.  banka  MMild  also  enhance  tbe  poattiea  of  tta* 
Onited  Statea  aa  mi  iManatlODal  trade  aod  ftnaiielal  c«itec.      It  oDold  alao 


■  D.6. 


•  D.S. 


oald 


ha*e  greatei  cipacitr  to  |>ca*idc  fixed-taea.  loner  coat  financing  to  D.S. 
cxporteiB.  bclpiog  the*  to  ooapetc  vith  foreign  aportera  nbo  can  nbtalD 
acceptance  credit  frcai  aoo-D.s.  banka  not  boond  br  coa(>arable  liBltationa. 

Deipite  tbeaa  aigitnta  (or  Incrcaaing  ■tater  banka'   anrvgat* 
acceptance  poiiera,  ■•  have  teaervatlona  about  apaciflc  piorlaiona  of 
aection  209  and  belleire  they  tfwuld  be  stndied  further  before  tbey  are 
adopted.      T?ie  proinaad  Kdif 
ell>laation  of  daaeatlc  docu 
the  aggregate  lialtatliMw,  o 


Market,  other  noney  sarketa,  and 
Co^lttee  to  eonalder  theae  rani 
rederal  Beaerve  Board  and  the  Ii 


on  theae  pio 


•lona  of  B.1T20. 


aectlcn  371, 
replacing  rig^ 
requlTEDents 
flexible  and 
The  raati 

purpose.     Hotievei 
fron  engaging 


t.,  the 

I  requlra— nta  and  Ua*  eacluaion  froa 
liticancly  i^aet  the  acceptances 
tarr  policy.  Na  aould  urge  the 
flcationa  carefully  and  to  oonault  irlth  the 
lury  DepartBcnt  bafora  taking .any  action 


»  303  of  G.ITZO.  which  muld  levla*  12  D.E.C. 
tut*  regulating  national  bank  real  estate  landing,  by 
loan-to-*aliw  ratloa  and  aaortlMtlon 
authority  for  the  Coaptrollar'a  Office  to  preaerlbe  Bore 
Lstic  standarda. 

MIS  currently  in  force  were  Intended  to  put  national  bank 
ig  on  9  safe  and  sound  basis,  and  have  served  that 
•   these  restrictions  have  also  discouraged  natlmtal  banks 
transactions  that  could  at  once  be  prudent  and  profitable 
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and  alao  aatlafy  tba  iw*d>  Of  tbaii  cuatoaiia.  Tba  laalltts*  of  tod^'a 
{•■I  aatat*  landing  Mckatplac*  caqijli*  craatlva  and  flaxibla  IlnuiclDg.  t 
national  bank*  ata  to  play  an  iafioitant  lola  In  laal  aatata  financing  In  tb 
futuca — aa  we  h^ia  thay  will — thay  wiat  b*  Innovatlva.  Na  lntand>  abouU 
tha  piopoaad  BBandsanti  to  aaotlon  371  baceaa  law,  to  writa  [•gulatlona 
which  would  piovlda  national  banka  with  enough  flaxlblllty  to  b«  atiooa 
partlclpanta  In  boM  tlnanclng  whlla  anauitng  that  tbalr  landing  is  doM 
within  a  aafa  and  aound  fraaaaoik  and  with  apprcpriata  aataguard*  tot 


Na  do  not  at  tbia  tiaa  au^ort  tha  augvaatlon  to  panit  d«po«itoir 
inatltutlona  to  inTaat  in  raal  aatata.  CoBarcial  banka  bava  tcadlClooally 
baan  prohtbltad  turn  aaklng  dtraot  Invaataanta  In  laal  aatata  *-  In  tb*  uaa 
of  national  banka>  alnoa  18(3.  Tba  Icgialatlva  hlatocy  and  Judlolal 
Intarptatatlona  of  12  D.S.C.  aactlon  29   Indlcata  a  nuibai:  of  raaaona  for  tba 
raatclctlon.  Flrat.  Invaataanta  In  raal  aatata  tand  to  ba  Illiquid  and 
highly  tpaeulattvai  and  thus  Inappcoprlata  for  banka<  Sacond,  It  waa  fait 
that  banka  should  not  acqulra  larga  aaounta  of  raal  aatata  and  bold  tba«  toi 
axtandad  pattoda  of  tlBa.  Third.  It  waa  faarad  that  axtanaiva  bank 
Invaataanta  In  raal  aatata  night  ooi^ta  axoaaaivaly  wltb  othar  daaaada  tor 
capital,  tbaaa  puipoaaa  wara  anunclatad  tqr  tba  D.S.  Bupraaa  Court  In  2BtSS 
national  BanK  va.  HatEhcHE,  M  W.S,  614  (18791,   In  addition,  tha 
atatuta'a  puipoaa  wai  to  pravaot  abuaa  by  thoaa  banka  that  Bight  bava  aaad 
thatr  aubatantlal  aconoalc  powai  to  aoquira  raal  aatata  unfairly  tcoa  tbalr 


Ha  baliava  that  tha  prohibition  of  laal  aatata  1 
banka  ahould  ba  ratalnad  until  Cbngraas  baa  had  an  opportuniqr  t 
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th«  issue  fully  in  the  cor 
8ep«ration  ot  banking  froa 


t   the  bcooder  queatlons  invalvad  In  the 
[C*.  H*  also  believe  that  prudential 
coneidecationa  juatlfir  i^«(ition  of  auch  llaltatlona  on  all  depoaitoiy 
inatitutiona.  including  thclEta. 
Tcansactiona  Invoimng  BjnH  AfflllatcB 

We  BuppoEt  aectton  110  of  S.1710,  which  would  ravlaa  aectlon  Z3A  of  the 
Federal  Reaccve  Act  lU  u.S.C.  aactlon  3Tllc)),  dealing  with  extenilon*  ot 
credit  and  othec  tcansaetlona  betveen  banka  and  thcii  affiliates.  Tkw 
rVvlBion  would  update  thla  iapoitant  atatuta  to  acconaodate  the  esecgence  of 
ona-bank  and  aultlbank  holding  caapanlea  ai  a  Btana  of  facilitating 
geograpAlcal  and  functional 'dlveEsificatton  of  the  banking  bualneaa. 

atep  toward  aivllfying  the  atiuctuc*  of  the 
tei  of  cooplexitlaa  vould  laaaln,  w«  believe  they 
olvad  in  conaultatlon  with  agency  staff  and  should  not  deter 
aidecatlon  of  the  section. 

■odiftcatlon,  the  levlaion  of  aectlon  23A,  which 
:he  Federal  RescCTe  Board  sole  authority  to  issue 


eatabllah  llnltatl 


would  also  give 

regulationa  or  i 

those  laposed  by  the  statute,  to  define  I 

relationships  froa  the  statutory  rulaa. 

single  agency  helps  to  provide  certainty 

all  parties  to  a  aingle  transaction,  and 

choice  of  the  Federal  Heaeiva  Board  for  t 


Ions  ot  conditions  other  than 
rns,  and  to  aMeapt  ttanaactiona  or 
itlng  rulemaking  authority  In  a 
to  how  the  law  would  ac^ly  to 
are  willing  to  support  the 
.  purpoaa.  Na  suggest,  however. 


authority  be  limited  to  formal  ruleacklng  w 
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Dnttl  such  tia*  •■  Ch*  ■uparvlaoty  authority  lor  banks  and  thalr 
alfiliataa  ia  ratlonalliad  to  raflact  tb*  •conoalc  realltlaa  of  currant 
corpoiata  atructuraa  in  banktngi  any  bmiuc*  that  oould  unduly  Inocaaaa  tba 
coiplaxltiea  of  existing  authority  vDuld  be  undaaliabla.  A  aultlbank 
holding  co^iany  today  could  vaally  hav*  thra*  fedaral  banking  •uparvlsorai 
•ach  Hlth  piiaary  supeivlaoiy  authority  ovai  pottlona  of  tha  antlty'a 
bualmaa.  Bom  portlona  of  that  builnaaa  Bight  actually  hava  aora  than  on 
prlwiiY  fadaial  auiwrviaoc.  To  Introduca  aultlpla  aouicaa  of  rulaiuklog 
Into  thla  oonfualng  ayataa  nould  paralt  aaiioua  tnoonilatanciai. 

Each  agancy  with  aupaivlaocy  authority  Buat,  abaant  ratlooalliatioa  and 
haraonlutlon  of  fadaral  ■uparviaoty  authority,  axaaina  and  rafulata  thnaa 
cavanlaa  within  Ita  Jurtadlctiom  and,  to  thla  and,  will  oftan  bava  to 
Intacprat  aactioa  23A  lor  ragulatlooa  that  nould  ba  proulgatad  putauant  to 
it) .  Thus,  to  tha  extant  the  propoaed  tevlaton  par>lt(  tha  Board  to  daf In* 
taraa  and  create  exe^tiona  by  otdact  as  opposed  to  doing  ao  by  regulBtiaa> 
It  ralaea  tha  apactte  of  dabllltattng  delays  In  this  Office's  axaBipatloa 
piocasB  while  the  Board  is  being  petitioned  to  lasue  aucb  an  order. 
Confining  tha  Board's  authority  aa  wa  have  picposad  would  help  to  ^llorata 
this  situation. 
Propoaed  Llaltatlons  on  Bank  Insurance  Activities 

He  do  not  support  the  proposal  In  section  tOl  of  G.ITIO  which  would 
SMnd  the  Bank  Holding  Co^any  Act  of  1956  to  restrict  bank  holding 
covanles  and  theli  subsldiarlas  in  providing  credit-related  property  •nl 
casualty  Inaurance. 

Theae  activltiea  aie  now  perattted  under  the  Federal  Hasacv*  Board's 
ragulationa  and  we  believe  that  theii  curtalLaant  would  be  InoonslBtast  wttb 
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Un  daiegulatocy  thcuit  of  8.1720  as  a  vhol*.  Nhlle  tb*  bill  9«>*rally 
provldea  for  anhancad  ooi^tltion  aanng  pcovlden  of  (Inanctal  •arvlcvBi 
■action  601  la  aaaantlally  antleo^atltiva,  l^fo^l.^g   actlflcal  pcadoct 
■egBentatlon  on  indu>t[laB  vhoaa  pcoducti  «nd  aackata  aia  bacoaing 
ineceaalngly  boaogenaoua.  Aa  tha  foraai  Co^tcollai  taatlflad  bcfoia  tbla 
CoaMlttaa  laaC  yaat,  tba  avallBblllty  of  ciadtt-ralatad  Inauranca  aarvtcaa 
frOB  bank  holding  coapanle*  and  tbeir  aubsldlarlaa  piovldaa  a  aeiTlc*  to  tba 
public  and  incraaaea  ooavatltlon  In  tha  Inauranca  fiald.  logic  dlctataa 
tbat  In  a  traaly  covatltlva  wirkat,  thll  co^atltion  wMild  cMult  in 
conau-ac  lavlnga. 

Critlca  of  bank  holding  coi^anlaa*  inaniane*  actlvltlaa  bavtt  allcgad 
tbat  auch  actlvltl**  cacry  tha  potential  tot  abualva  tying  of  tba  aala  of 
Inauranca  to  th*  granting  of  cradlt.  Ha  ballava.  tbla  coticatn  la 
funduHntally  valid,  but  Congraaa  baa  already  acted  attaotlTely  to  Blnialaa 
auch  potential  abuaea.  Under  tha  Bank  Holding  Cc^iaiQ'  Act  AaandBanta  of 
19T0r  tying  arrangaiwnta  tv  bwika  are  lubjaotad  to  a  auch  Bote  rlgotoua 
Btandaid  of  culpability  than  are  tying  arrangeaenta  by  nonbank  landcrl  ifho 
co^wte  with  banka  In  providing  botb  credit  and  Inauranca.   If  additional 
■afeguards  are  dealred,  ■•  think  it  would  be  preferable  to  require  adequate 
diacloaura  of  credit  Inauranca  ooata  and  to  prohibit  coatciTa  practicea  on 
the  parte  of  all  conauaat  lenderat  than  to  prevent  tha  offering  of  this 
service  by  one  aegacnt  of  the  financial  induatry. 

Furtheraore,  to  the  extent  thet  real  or  potential  probleaa  exlat 
cegacdlng  credit-related  Inauranca,  regulatory  reaedlea  short  of  atatutory 
prohlbitlona  are  available.  Bank  holding  ccapantes  are  effectively 
regulated  by  the  Federal  Reserve  Board.  Ne  believe  it  Is  preferable  to 
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control  auch  iMni!  holding  c 

■tatuta,  aa  regulatlona  piovlda  flexibility  t 

bank  holding  coipanlaa  Into  aaivlcaa  naceaiaiy  foi  thalr  continuing 

viability  as  coavatitorB. 

Sactlon  601  Hould  alao  acblttatily  dlacilailnata  aaong  certain  atiaa  at 
Inatltutlon*.  Tha  bill  muld  paralt  azpandcd  Inauianca  actlvltlaa  foe  bank 
holding  ceapanlaa  with  fSO  nlllion  or  laaa  In  aaaata.  yet  pcofalblt  aiMh 
actlvitlaa  by  larger  Inatltutlona.  Ha  knoH  of  no  rational*  for 
dlBcrlailnating  aaoog  holding  co^aniaa  on  tb*  baala  of  alia  alona.  Tha 
propoaad  exclualon  of  larger  bank  holding  coipanlaa  and  their  aubaldiariaa 
would  arbitrarily  allkinata  a  aignlflciint  aeownt  of  coaiMtltlaD  froa  tha 
■arkatplacat  thereby  denying  the  public  the  benefits  of  further  coapatitloo. 

Tha  coi^Mtltiveneaa  of  banke  end  other  landere  In  the  Ineuranoe  aarkAt 
contiibutee  to  downverd  preaaurea  on  pilcaa  and  aervlcea.  reeultlog  in 
Ivroved  benefits  for  conauaars.   Tb*  conveniaoca  afforded  ty  oo*-*top 
abopping  and  ooabined  billing  for  a  loan  and  related  inaurance  le  ourrantly 
available  at  the  office*  of  nonbenk  coa(>etitorai  and  ahould  al*o  be 
available  at  tbe  offices  of  banka  that  vlah  to  offer  It.  H*  b*ll*n  It 
muld  be  Inconaietent  and  backward-looking  for  the  Congi***  to  enact 
legislation  which  ratlonallies  the  product  llnea  which  aay  be  offered  by 
financial  IntarBadlarla*  and  allows  various  typea  of  Inatitutloa*  to  cov*t* 
■or*  fieelyt  while  at  tha  aaac  tlae  adopting  a  provision  which  aibltrartly 
dlninlahea  caaip*titl<Mi  for  one  type  of  credit- related  a*rvlc*a>  He  urge  Uw 
Coaalttee  to  rejact  the  type  of  prot*ctloni*>  isbodied  In  the  prepoaeJ 
■eetlon  *01. 
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*jieBd—Bt»  to  Truth  In  LanJliw 
S.1720  oontaiiu  a  rwalMr  of 
Act  (TIU). 

Ha  ■>Q>pait  the  blll'a  piovlsiona  iihlch  mmU  overilde  state  Ian  that 
requite  ciedlt  diacloauiaa  tnconalatsnt  with  TIU.     tlwBa  Inconi latencies 
have  heen  a  algnlflcant  aouice  of  coat  and  coofualon  to  Ciedltora,  and  have 
also  been  confusing  to  boiioHcis.     Me  aie  concerned,  tucthenaota.  that  the 
.acloauie  tonu  Bay  be  exacerbated  by 

ilipllfylnQ  aaendaenti  to  the  Act,  of  tb* 
ra  be  eonaplcuoualy  Hegcagatad  fiOB  all 
'lovlalona  of  TILA,   Itaelf.  ace  fully  adequate 
needed  to  aake  intocaed  borrowing 


:he  deflnl 


n  and  the  length  ol  d: 
liVl«>sntatlon,  under  laat  yei 
caqulraaent  that  federal  dlae] 
otbacB.  Na  believe  that  the 
to  glee  credit  custoBaca  the 
deolalona.  and  ahould  preeapt  atate 

He  do  not  ai^iport  the  bj 
'arrangera  of  credit*  fcoi 
TILA  dlaclosarea  to  boccowei 
Bafoca  Act  of  1980  Csl^ltl 
a  paraon  to  whoa  an  obllgi 
of  ccadlt.  An  'arranger  c 
tba  extenaion  of  conawaai 
DorBally  engaged  In  the  bual 

ne  bill's  deletion  of 
creditor  would  prtaarlly  al 
thioogh  real  astatc  broker 
Nbo  handle  auch  tranaactloni 


credit* 


taction  703  to  delete 
,tlon  of  creditors  that  antat  provide 
^ruth  In  Lending  Sivlif  Icatloa  and 

defined  'creditor'  to  include  <1 
.tlally  Bade  payable  and  II]   an  arrang 

person  who  regular: 
mother  person  If  the  li 
iXtendtng  credit. 

:edlt  CrOB  the  dafl 

who  obtain  loana 

financing  arrangaaenta  and  real 
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Thaia  kind*  of  ■•llei  financing  arcuigaBenta  have  bacoM  Ineiaaalngly 
co^nn  In  tha  laal  aatata  aatket  aa  high  Intaraat  ratea  and  Inccaaaad 
property  valuaa  Costar  innovative  financing  plana  wbicb  avoid  or  ai^plMWnt 
traditional  crvdlt  aourcea.  Many  hoaw  aallera,  with  a  biokai'a  BMlatanca, 
ara  taking  back  ahort-tara  aacond  truata  to  anabla  proapactlv*  buyara  to 


■aka  a  larger  downpa 
Monthly  payaanta  I  to 
Hot  aallaca  in 
Landing  bacauaa  they 
Siiplllleation  Act, 
buyer  financing  with 


lant 


thua  obtain  a  aiullar  bank  lean  vlth  aaallai 
itabllahad  creditor. 

,vea  covet ad  ty  Truth  In 


agulaily  extend  conai 
biokera  iiho  regularly  ai 
aellara  are  covered  an 


credit.  Under  the 
rang*  for  ptoapactlva 
■aka  the  TIIA 


.nltlon  of  Gtadltoc,  no 

buyara  who  taka 
lalva  reaaon  for 


creditor  diacloaurea,  beginning  on  April  It  1982. 

If  tbaae  brokera  ara  exaaptad  froi  tha  Act'a  dafln 
one  MMild  ba  required  to  futnlah  dlacloaure  atatwwnta 
out  auch  'aacondary*  financing.  Ha  know  of  no 
excluding  tbla  xubatantlal  population  of  borrowara  froa  accaaa  to  Truth  In 
t«ndin9  infocaatlon.  Boae  buyera  who  auat  depend  on  brokera  and  otbai 
arrangers  of  cradlt  for  obtaining  cradlt  can  banaflt  aa  anch  aa  utr  other 
borrower  froa  Truth  In  Lending  diacloaurea.  It  aay  ba  argued,  la  fact,  that 
the  dlacloaure  la  aora  valuable  in  auch  creative  financing  tranaaotionat 
bacauaa  they  are  likely  to  be  leaa  atandatdlaad,  laaa  taalllar.  aora 
covlaxi  and  aoie  arror-prona  tban  tranaactlona  with  an  •atabllabad  oradtt«r. 

Tha  bill  alBo  inciudaa  a  provision  In  aectloo  701  thai  ia  Intatfad  to 
reduce  the  Inoldenca  of  frlvoloua  or  'nulMnoa*  auita  uider  TlUk  aad  to  gl*« 
couita  greater  dlaoratlon  to  dataialna  tha  aaeunta  of  atatutoiy  dnagaa  to 
award  In  individual  actiona  nndac  tha  law.  Cuccantly,  m  InaividBal 
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b«  awarded  atatutoty  damagaa  at  twice  the  aaount  < 
charge,  but  not  leaa  than  tioo  and  not  Bore  than  tLOOD.  Sect: 
Hould  delete  the  (100  daaage  floor  and  would  Increase  the  cell: 
■ore  than  tSiODO.  It  would  also  prohibit  courts  (roa  awarding 
dBBBges  unlcBB  the  court  finds  that  tha  creditor's  actions 
substantial  noncoocllance  with  the  requlreBants  of  the  law. 


deternining  such  liability, 
the  aiBunt  of  any  actual  di 
failures  of  co^llance  by  I 
nuBber  of  persons  adversely  affected, 


nally. 


court  would  have  to  consider  auch  factors  as 
I  awarded,  the  freqi^ncy  and  pecsistenca  of 
:cditor,  the  cesouices  of  t 
d  the  extent  to  wti 


He  have  traditionally  auniotted  efforts  to  a>and  tila  to  reduce  its  us 
as  a  vehicle  for  costly  and  frlvoloua  litigation.  At  Che  aaae  tiae,  we 
believe  It  is  liqiortant  to  preserve  the  opportunity  for  Individuals  to  see 
statutory  danages  for  TILA  violations.  The  Siapll float ion  Act  contained 


aeveral  anendmnts  that  sought  tc 
reducing  unwarranted  coats  to  creditoi 
individual  rights.  Those  anendnei 


reflected  in  court  dockets,  and  should  perhaps  be  given  Bora  time  befoi 


additional  linitations  are  placed  on 

its  lack  of  criteria  to  guide  courts 
damages  are  often  cited  as  the  majoz 
hearings  bear  out  such  claim,  we  woi 
proposed  changes.   If  the  proposal  li 


iva  an  appropriate  balance  between 
I  and  the  legal  systea  and  aaintatnlng 
ive  not  yet  had  an  opportunity  to  be 


itatutory  daaages. 

kct'a  nlniHum  doMage  provision  and 
iwardlng  individual  statutory 
ncentivas  to  litigation.   If  these 

E  object  to  Che  enactnent  of  the 
adopted,  however,  we  would  suggest 
Individual  would  not  bear  a  burden  of 
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proof  t 

.ho. 

that 

tha 

ciadltor  ha 

•ng>g«d 

tcanaac 

lona  othai 

tha 

n  hla  or  h«c 

own. 

Ellpandg, 

E.llq 

bill 

£xf 

OF  N0«  Accou 

_ts 

t  violation  in  quastion  o 


■  S.lCSfi,  which  Sanatot  Lugar 


to  pecBit  Pedaial.  Btata, 
accounta  at  dapoaitory  Ini 
dapoalts  ot   Fedatal,  atata 
rcquiresent*  ot   the  Fedara] 
govatnaanta  to  aai 
two  piovlalon*  ara  intandad 


ind  political  aubdiviaion) 
itutiona.  Tha  bill  mull 
and  political  aubdiviaioi 

Baaatm  Syataa.  and  i 
;  rata  o£  laturn  on  tl 

to  pcovida  atata  and 


Ha  support  raaoval  of 
caas  to  HON  account!  to 


to  aatabllaA  Mm 

I  tram   tha  caaaiva 

Id  anabla  atata  and  local 
depoaita.  Tha  lattat 
il  qovainMnta  with 
coaciaiabla  to  thoaa  avallabla  to  tha  D.8. 
:y  DcpaitBant  for  invaaUMnt  of  ita  tax  and  loan  accounta. 

iha  eligibility  raqnlteBanta  which  cucrantly  limit 
lividualB  and  nonpiofit  cocporatloaa.  Swill 
■a  BBall  buBinaaaea,  often  find  It  dlfflcultf 
-.o   take  advantage  of  axlBtlng  taohniquaa  tor 
inaactiona  balaneea.   Reaovlng  c 
lid  give  thaa  an  opportunity  t 
It  of  large  organliatlona.  The  lattar  eui 
inaaetlon  balances,  often  at  aarkat  ratait  by 
danoBlnatlon  certificates  of  dapoaiti  antaring 
irchaae  agiaa>ant8t  or  na9otiating  low  cost  prloaa  on 
nanclal  aacvicea  they  uae. 
do  not,  however,  aupport  the  bill's  provision  to  axai^t  Fadarali 
ind  Bunicipal  demand  depoaita  froa  reaetve  raqulraaanta*  Ma  ">n»lB* 
in  any  ceaaon  that  govarnaantal  daaand  depoaita  should  be  traatad 


Inconvenient,  or  iafioaalbli 
earning  Interest  on  theli 
NOH  account  allglbi 
basis  Bore  co^srabl 
already  earn  intarei 
purchaalng  nagotlabJ 
into  securities  repi 
other  banking  end  f 
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dUfkcently  Item  otbar  itmtaa  dapoalts  oltl)  ragacd  to  r«**CT*  raqalrMwnta. 
rutlwnor*,  such  dlfferantlal  tceataant  coutd  coavlicat«  th*  •ffoit*  ot  Um 
Fadetal  Baseiva  to  achlave  aoiMtBiy  poller  9oala- 

M*  alao  ham  concetna  about  tb*  iiockablltty  at  tiM  bill's  piopoaal  to 
«9«nd  tb*  Tieaauiy  Dcpsitaeofa  iclatircly  coaplicatad  tax  and  loan  account 
innatBcnt  ■cehaaiH  to  includ*  atatc  and  local  garattmant;     M«  bailava  tba 
goal  of  peiaittiD9  ^oveinaeRtBl  unlta  to  aam  aarhet  rata*  oo  thali  dapoaita 
ooold  be  acco^llabad  in  a  ai^lat  and  aora  BCcai^Mfocvai^  nay  by 
aDthociiiaS  dapository  inatltntlona  to  offac  aarkct  ylaldlng  afaoct-tara 
dqoait  inatcowDta.      n*  Dcpoaitocy  Inatitutiooa  Daiagolatioa  Co^tta* 
lacantlj  raquaatad  rr— tnta  on  aavacal  aocfa  dapoalt  instriaaata,   and  iotanda 
to  take  v  tbc  qoaatiai  of  aotboriiing  aDCfa  an  laatnawot  at  ita 
alil  ni  iMfi    Becting.     Sacb  an  Inatruaant  ooold  be  aadc  a*ailabl*  to  atata 
and  local  ijiimiwiir  a.    and  mmiU  ba«c  tb*  banaflt  of  peimitting  all 
dtpoaltora  to  aacn  a  Baikat  tat*  of  ratan.  ulillc  enabling  dqioaitoiy 
o  offer  deposit   lint  i  Mini  ■  lAich  are  ooapctitlTe  «ltb 


locieAied  Icpcait   I^u 


■e  are  LTH-a^i  to  aactica  701  of  S.tTlfl.  ^ildi  aooU  increaac  fadeial 

d^oait  ' cm  UU/laogk  Kcouts  tnm  SIM, 006  to  0250, OW.     UtbMgb 

lacEcaaad  dffcalt   liiaiii  ■■  i  kobU  pioild*  a  aarkettag  advantage  to 
defositoiy  Icatlt^tieoa  that  is  not  a*ailabl*  to  ocbai  picwiders  ttf  ccbbuk 
plBB,  anct  a  aa}ec  iacreoae  u  depoait  lat 
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t  baliava  uqwndwl  Insuca 


T«[rl 


mloMl  Banklna  f«ellltl«»  lid  P^poalt  I 


'""" 


•  Tru't 


Section  702  of  S.1T20  aould  uand  II  D.E.C.  ■action  S13II)  to  Bxevt 
daposita  bald  In  International  banking  faclllciea  ('IBTb')  item  FDIC 
tnauranca  covara^a  and  aasaaaaant.  Dndat  tba  axistlng  atatuta.  tha  IBPa, 
because  they  ate  located  aithln  the  taiiitoTial  D.&.  and  aia  a  ccaatlon  et 

■uied  bank,  can  b«  aiBeaiad  and  oatanaibly  Insured.  *a  a  practical 
■attai,  tha  tlOOiOOO  mlnlaua  dapoalt  laqulied  foi  ISFa  actually  llatta  tha 

ince  enpoeurei  ajicept  undar  aactian  13|cl  (direct 

XI  Ills}  (purchase  and  asauaptlon)  transactions. 


Ha  luppoct  tha  propoasd  axaqptlon.  Tbe  Initial  concept  of 
o  pecnlt  D.S.  dapository  tnatutitlona  to  coapete  etCectlvely  Hi 
Institutions  and  to  provide  a  D.B, -baaed  alternative  to  conduct! 
n  offsbore  canters.  The  IBF  regulation  published  by  tha  Pederi 
InitB  depoalta  to  foreign  banks,  foreign  officei  of  U.S.  banki 
oreign  non-bank  custoiaera  located  outside  tha  Dnlted  States. 
ceguletlon  also  lequirea  a  deposit  Blniaun  of  flOO.OOO.  Secaui 
ity  in  IBFs  la  Kholesale,  International,  interbank  activil 
t  Bpteada  are  quite  saallr  failure  to  exeopt  theae  activil 
mca  ■■■■■■■ent  requlrewnt  could  haoe  an  Inhibiting  effect 


establiihHnt  of  thaie  factltltles,  and  indeed,  tend 
t  of  the  IBF  propoeal. 

I   also  support  section  lZO(d]  of  E.1T21,  ahieh  w 
tories  and  posaeislona  of  tha  U.S.  Include  trust 
rlficatlon  of  the  exlitlng  itatute  and  li  viewed 
-4S- 


>  defeat 


Lild  clai 
Cariltoilt 


:b*  IBFs  Ma 

th  foreign 

ng  bualnaaa 

and  other 
'he 
■uch  of  tba 


y  that 
This  1 
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tk  atatataa  of  tha 


aaandaent  lAlch  wxild  uka  tha  FDIC  Act  conali 
KLIC  and  HCTUi. 

Sioq^^  Bai)k  Eiiaiiiption  Fron  Raiarva  Heoulreaenta 

Saetloo  211  of  S.1T20,  nould  axa^t  hmII  dapoalUiy  tiwtttutlona 
holding  (S  killlon  oi  laa*  in  dapoalta  fioai  the  raaatva  raqulcaaanta  livoaad 
tv  tha  OQioaltory  InsCltutiona  Daragulation  and  Monatary  Control  Act  of  19tO 
on  nonaaafcac  depoaltoiy  inititutiona.     tha  aactlon  nould  alao  ptovlda  a 
■acbanl»  for  automatically  ralalng  that  aice^>tion  annually  by  SO  peicant  of 
the  percentage  Inctaase  In  tha  total  depoaita  of  all  depoaitocy 
Inatltutlona.     We  support  auch  an  axaivtlon  on  the  gioundi  that  it  nould 
■inialie  the  regulatory  burden  on  aany  aaall  depository  Inatltutlonii  with 


no  approciabls  i^act 
ballava,  however >  thai 
of  the  grovth  In  depoaita.   In  or< 
dapoiltory  Institutions  uodsr 

Tha  Federal  Resarva  has  dafai 
nonaeBber  dcpoaltory  institution) 
■lUlon  until  Hovasbai  19S1. 
inatltut 


hold  ( 

of  all 
adainiat 


iral  Reaem'a  aonetary  <9arBtlans<  Ha 
Bdjustaant  should  ba  equal  to  100  peccant 
ir  to  avoid  bringing  additional  sBsllac 
II va  requtce>antB  in  the  future, 
ad  i^laaenting  casarTa  requlceaenta  for 
Hlth  total  depoaita  of  laaa  than  •2 
affected  nearly  18,000 
credit  uniona.  Thaaa  Instltutiona 


ly  al^ronlBstaly  1/3  to  1  percent  of  all  depoaita.  Section  Zll  vould 
Inately  2, 500  Inatitutiona,  ahlch  hold  lass  than  1/2  of  1  peccant 
osltsi  to  thoae  currently  esaapted  by  the  Federal  Reaacsa's 
tire  action,  and  Mould  Bake  the  exai^tlon  for  all  such 
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OCC  civil  Money  P«n»ltv  AuthOFlty 

He  support  Bsctioni  204  snd  22T(ai   of  G.1710  Hhich  Hould  clarify  tb* 

ity  of  tha  Coa(>ttoll«['B  Offlca  to  l«vy  civil  Bonay  paoaltiu 
of  the  banking  lavs. 

would  gcant  axpllclt  autboiity  to  bring  civil  BOnay  pntalty 
nations  of  tb«  statuta  gonining  tcuat  aetivitlai  (12  U.B.C. 
The  curicnt  language  of  aectlon  S3{a)  contalna  a  crlBlnal 
■ppllcable  to  any  violation  of  the  itatuta.  tegardlaas  of 
rll  aoney  penalty  autboiity  In  llau  of  tha  ctlalaal 
ICC  unnecesaary  burdens  on  the  cilalnal  juatlca  qrata>  bjr 
:y  flexibility  to  cotcact  violations  Involving  aii^la 
llful  enbaiileBsnt  of  trust  funds  by  a  bank  officar  iiould,  of 
subject  to  ciiBlnal  penalties  under  other  laws-  This  approach 
leca^Hndatlona  >ade  by  tha  Uainlstiatlve 
States  that  criminal  sanctions  be  replaced  by  clvtl 
Boney  penalty  actions,  Hheie  appii^clate.   ISee  1  C.P.II.  aectlon  30$.T2-<, 
;  1  C.P.R.  section  305.79-3.) 

luld  Bake  a  technical  aBandaent  to  clarify  that  tba 
penalty  authority  of  the  Coaptroller ' a  Office  oodlflad 
12  U.S.C.  ■ectlon  9J(b|  applies  to  those  provislona  of  the  banking  lB«a 
ered  by  12  U.S.C.  section  93(a).  He  support  this  clar If teat lent  aa 
iBtlon  of  ebethec  tha  atatutory 


foi  violations 
Section  20' 
actions  for  vi 
sw:tlon  92  (a)  I 
penalty  pcovii 

sanction  muld  r 
enhancing  regula 
negligence. 


reafflrBed  i 

Section  227 ( 
existing  civil  ■ 


piovialon  granting  the  Office  Boney  [ 
expressly  enunciated  Congressional  puipos< 
authority  to  violations  of  the  Kational 
by  the  197B  atatute  revising  section  93 


ithoilty  ia  deficient.  Iba 
the  law  was  to  extend  auch 

However,  teralnology  used 
IBS  contusion  over 


[  Act. 
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tlw  acc^M  of  th*  Cca4?troll«r'>  civil  Kuwy  pantlty  autboclty.  loebnlcil 
ooiraoClon  of  the  atatate  would  foceatall  fcuitlaaa  litigation  on  thla  pol 
FIBft  Technical  AmendneTits 

N*  aupport  •ectlODS  121  through  233  and  aectlon  709  of  S.ITIO,  which 


tRNild  Incorpoi 
tlagulatoiy  and 
(Novntwc  10,  1! 
Financial 
coirect  procedui 


e  technical  asendBenta  to  the  Pln«ncl«l  Inatitutlona 
Interaat  Rate  Control  Act  of  1978,  Public  Lao  95-630 

*rilM*) .  Tbaaa  aaendBenta,  pi(^)osed  by  the  Federal 
■  BxaBinatlon  Council  and  Its  cc^onent  agencies,  would 
lal  probleBB  which  the  agenclea  have  ancountcied  In 
lipleaentlng  and  adalnieteiing  FIRA.  Two  aectlone  of  the  pcopoaed  bill  ace 
notewocthy. 

Section  111  would  ellalnate  arbitrary  dollar  lialtatlona  ii«)oaed  by 
section  lllg)  of  the  Federal  Reaeive  Act  on  a  aeaber  bank'a  loans  to  Its 
executive  offlcere  for  the  purchaae  of  a  hoae  or  the  education  of  children* 
nie  current  statutory  llHltations  of  ItO.OOO  for  teal  estate  loans  and 
•20.000  foi  educational  loans  are  unrealistic  undei  preient  clicuHstances. 
They  are  also  unnecessary  In  light  of  other  Fim  ptohibltlona  regacding 
preferential  lending  to  bank  insiders.  Including  executive  officers.  He 
therefore  eupport  the  bill's  provision  to  eliaiiiate  those  ceilings,  ehile 
retaining  the  piesent  tlO.OOO  celling  on  other  types  of  loans. 

Ne  also  support  section  !13,  lAich  would  aaend  aectlon  12(g]  by  deleting 
paragraph  (9)i  which  currently  requires  that  each  aeaber  bank  file  a 
quarterly  r^ort  on  all  loans  Bade  by  the  bank  to  its  sxecutlTe  officers. 
Tfala  requiieieent  largely  duplicates  the  new  lepoitlng  provisions  of  Fim 
contained  in  12  D.S.C.  aection  iei7(k)(ll.   It  was  designed  to  facilitste 
the  enforceaent  of  the  loan  ceiling  reetrlctione  regarding  bank  sxecutivs 
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ottlcaia.     BoweTsri  th*  law  al*o  laquli**  all  insuiad  banka  to  provlda 
annual  reporta  containing  a  Hat  of  all  ttw  bank'a  executiva  offlcaia  and 
principal  ahaistwldera  and  th*  aggragata  aaount  of  all  axtanalons  of  ccadit 
by  tha  bank  to  thaa  and  ttwli  lalatad  intaiaata.  Na  tbaiafoia  aunwct  tba 
elialnatltm  of  Paragiapb  {!!)■ 

Ha  alao  aupport  aactionB  322  attd  224,  which  would  anand  tha  civil  moatx 
panalty  autboclty  of  tba  faderal  financial  Inatitutlona  auparviaocy  ageneiaa 
to  clarify  that  tba  axaceiae  of  civil  Borwy  penalty  authoilty  ia  wltbln  tha 
disciatlon  of  tha  agancy,  and  to  confira  the  authority  of  each  agency  to 
coapioiiaai  raait,  or  aodify  any  auch  panalty  (authority  which  already 
cxpreaaly  granted  tba  OCC  by  aaction  103  of  rlt»,  irtiich  added  12  D.6.C. 
■ectlon  93(b) I6)>. 

Ma  alao  support  aaction  225.  which  would  aMnd  aectlon  12  [hi  131  of  the 
Padaral  Raaarve  Act  to  aiavllfy  the  extraaely  cuaberaoae  procedure  required 
under  nn   for  piiot  approval  by  a  Bajorlty  of  an  ioatitution'a  board  of 
dlcectoca  for  loans  aggregating  tK,OCO   or  aora  to  a  bank'a  insldaia  oc 
thalr  related  Intareata.  Iha  proposed  asendBent  would  laquira  prior 
approval  by  tha  bank'a  board  of  directors  and  would  enable  the  board  to 
delegate  tba  authority  to  aaka  auch  loana  to  a  loan  or  executive  cc— ttt— 
covoaad  of  ■•■bars  of  tba  board.  Tba  Fadatal  Baaerva  Board  has  adaquata 
rulemaking  authority  to  iapoaa  specific  regulatory  rastrictloos  with  regard 
to  auch  dalagatlons  of  authority,  and  tba  financial  auparviaory  aganciaa 
have  authority  to  iifiose  further  restrictions  on  a  caae-by-casa  baala  Mban 

We  aupport  aectlon  230  which  would  give  tbe  respective  agencies  •xpiasa 
authority  to  raaove  a  ■anaga^ant  official  of  a  federally  chartered  oc 
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fadaially  inauiad  dapoaltoiy  Inatitutlon  for  ■  violation  of  tli*  Dapoaltoiy 
Inatttutton  ManagaMut  Intarlocka  Ac<-  (th«  'Intailoclia  Act*) .  Although  ttw 
Intarlocks  Act  elaaily  conteiiplBteH  th*  usa  of  laaoval  ptocaadinga  foe 
vioUtlona  of  tha  Act.  tna  axlatlng  atatutocy  Mchanln  foi  iMOval 
piocaadlnga  raqulraa  alaaanta  of  pioof  not  ralavant  to  tha  Cu^iatitiva 
cooaldacationa  of  tha  Act.  Poi  aaai^lar  a  nacasBacy  eliaant  in  «  [aaoval 
piocaadtng  undai  12  U.S.C.  aaction  IBlfllaHD  la  that  tha  violation  of  lav 
t  involving  paiaonal  diahonaaty  oc  d«K>natrating  a  'Hlllful  diaia^Bcd* 
la  aafaty  ot  aoundneaa  of  tha  Inatltutlon.  Hhila  sucb  crltaria  are 
:alarant  to  othat  ivaoval  procaadlnga  and  muld  ba  ratainad  for  thaa,  tha 
propoaad  aaandaant  lacogniiaa  that  tha  pai  aa  natura  of  an  intarlooka 

:ion  Juatlflaa  raaoval  of  tba  ■■nagaint  official  without  Inquiiy  Into 
luch  «attera. 

Savaral  of  tba  propoaad  aaandBenta  to  FIRA  aia  aataly  daflnltional  and 
lypographlcalr  othaia  acooavliab  piocaduial  cfaongaa  claaily  contaivlated  by 
:ha  atatuta  but  which  aia  technically  daflclant  oi  a^iguoua  undar  the  lav. 
Ha  aupport  thaaa  cafining  aMnd>anCa. 
illy  Chartered  Bankara'  Banln 


N«  aufipoct  aaotlon  205  of  B.1T20  which  would  clarify  tha  authority  of 
.ha  orClce  to  chaitai  and  pecalt  national  bank  Invaataant  In  fadarally 
Chartered  'bankara'  banks.*  Bankers'  banks  are  Inatltutlona  owned 
axdusivaly  by  dapoaltory  inatltutlona  and  authorised  solely  to  provide 
banking  services  to  such  institutions.  Tbay  provide  a  ■athod  for 
indepandent  Institutions  to  enter  Into  joint  ventures  to  achieve  aconoalea 
of  scale  in  activities  too  COatly  to  undertake  on  an  individual  baala.  6uch 
aervlcasi  which  were  often  ptevioualy  provided  by  large  urban  or  regional 
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oorieapondant  banks.  Include  electconlc  data  pcocaaalngi  check  claaring. 
various  innataent  functiona,  axecutiva  aaarch  aarvicea,  and  tha  Ilka. 

In  1975,  the  tlrat  de  novo  bankers'  bank  vaa  chaiterad  as  the 
Independent  state  Bank  of  Hlnnesota.  Inteiaat  in  the  Idaa  flagged  aaaawh 


until  the  Depository  Instlti 
1980  enabled  national  banks 
Thare  are  currently  fou 
being  organised  In  the 
Other  atataa  are  alao  atudyl 
banking  laws  to  perailt  s 


jtiona  Deregulation  and  Nonataty  Control  Act  of 
to  Bake  lialted  inveataanta  In  auch  entlttaa. 
five  additional  bankers'  banks  chartered  oc 
a  of  Texaa,  Colorado,  Hlsconain,  and  Ohio- 
lying  the  concept  for  poealble  cavlelon  of  thair 
iilng  of  such  entitles. 
Section  205(a)  and  (b)  nould  specifically  authortie  tha  Coaptrollar'a 
Office  to  chactei  national  banka  to  C¥>*cste  aa  bankera'  banka  and  aould 
authoilie  national  banka  to  aake  Halted  inveataanta  In  such  entitles. 
Providing  for  federal  chartering  of  bankera'  banks  la  deslEabla  (or  sevaial 
It  would  facilitate  the  foraatlon  of  auch  banks  on  a 
Second,  It  would  give  greater  flexibility  to  bankera 


nationwide  bai 
located  In  sei 
wholesale  banking  needs, 
co^etltlon 


duplication  of 


Controller  of 


Third,  fedi 
aarketplace  by  provl 
in  additional  aaehai 
regional  banking  needs.  Fourth,  tedei 
egulatory  effort  I 

iiy  by 


lanker'a  bank  to  provide  for  tbalt 
chartering  would  enhance 
Ing  saall,    independent  d^oaitory 
aa  for  fulfulltng  thair  irtKileaala  and 
ing  would  ainlalae 
which  tha  bankara'  bank  ta 
.     rifth.   It  would  provide 


'  In  aupervision  and  regulation  of  such  entitles. 

It  language  be  added  to  section  lOSIa)  granting  tha 

I  Currency  express  authority  to  faahton  vproprlsta  inlaa 


-51- 


oyGoot^Ic 


663 

aad  lagnlatlooB  toz   tb*  obartailng  and  oparatlon  of  bankacl'  budui  slallAt 
to  ttwt  aooocdad  ty  tb*  Inta[iMtl«a>l  KaoklnB  Act  ol  1*71  for  ladual 
bcaoolMa  Md  agaaeU*.  bitting  •tatutocy  [«*t[totton*  WKViiata  to  (all 
aacvica  ce— atclal  banka  Bay  pcova  Inco^atiUa  vith  tlM  opacatton  of  tbaaa 
inatitutlons  tAich  provlda  aarvicaa  solely  to  otbar  dapoaltoty 
Inatltutlona.  Bagulatoiy  Elaxlbillty,  tbarafora,  will  ba  iaportant. 
A— ndaenta  to  the  Bank  Kergec  Act 

Saotlon  131  of  S.1T21  iiould  cbanga  aubataiitlally  tba  acopa  of  the 
axlatlng  Bank  Haigar  Act.  Iha  atatad  puipoaa  of  tbia  aaanteant  la  to  axpand 
the  Act'a  coreiaga  to  anoo^Maa  Bacgsia  of  Inaucad  banka  vith  aavlnga  and 
loan  inatltutl<Mia.  He  ganeially  auppoct  thli  piopoaal  aa  conaiatant  with 
tba  OCC'a  long-atanding  policy  of  encouraging  geographic  and  pioduct 
expanalon  and  aifrepriate  [aatiuctuclng  In  the  financial  aatvioaa  induatry> 
Bovavac,  by  aubjacting  aargeia  of  inaucad  banka  Kith  'any  noninaurad 
financial  inatitution  or  other  Inatitutlon*  to  the  Act'a  raqulraBanta,  the 
•ffaot  of  the  alMndaant  la  auch  broader  than  apparantly  Intended.   The  tara 
■financial  Inatitution*  ia  not  defined  in  the  atatuta  as  tMndad.  He 
therefore  reeo^eod  that  the  full  raalficatlona  of  thla  proposal  be 
carefully  explored  t^  tba  Congieaa> 

Paragraph  13  aould  axn^t   certain  corporate  leorganiiatlona  and  bank 
holding  ooapaiv  acquisltiona  froa  aany  of  the  requlraaanta  of  the  Bank 
Merger  Act.  Ttala  Change  »uld  co^>lete  the  process  of  daregulatlon  of 
phantoB  bank  tianaactiona  ccaaenced  by  tba  OCC'a  nan  pioceduiea,  and  thua  we 
strongly  endorae  It. 

Paragraph  2S  deletea  the  requited  report  to  Congress  for  decisions  under 
the  Bank  Merger  Act.   Ihe  present  requireaent  is  unnecessarily  Hasteful  and 
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butdcnaoDe,  ceaulttng  In  indlviduilly  ciaftad  oplntona  foe  eicb  Bacgari  no 
aattec  how  trivial.  In  light  of  OOC'a  policy  of  nrlting  cvinlona  only  in 
caaea  of  aubatantial  Interaat,  tra  auppoit  thti  ptoviaion. 

Othac  paragcapba  raBov*  tb«  ceafiatltiva  factor  repoit  raquiraaanta. 
leaving  tba  Dapaitaent  of  Juatlca  aa  tbe  only  agancy  ttcm  itblch  tba  daclding 


autboilty  ■>■![■  a  co^wtitlvc  factor  report. 
agree  on  nore  than  80  percent  of  pro|»aed  aaigai 
of  tba  coapatitive  factor  reporta  li  unduly  burdeni 
provlaton.   Nothing  In  the  prafxnad  law  Hould 
aubalttlng  coanent  letters  to  each  other  tn  caai 
■uffleiant  Intaiait. 

If  the  aBendaenta  conteivlatad  by  tbia  aeci 
in  addition,  that  the  ealattng  aechaniaB  foi  ti 
liabllltiaa  of  a  non-lnsucad  tnatltutlon  by  an 
changed  to  afford  the  aupatviaoty  agency  reqponi 
Inetltution  an  oppoitunlty 
aay  find  ouraelvea  faced  ni 


I  the  aganciaa  tend  to 
and  alnca  tba  praparatton 

rent  the  aganciaa  froa 
they  dean  to  ba  of 

I  are  enacted,  m  anggaat, 
iw  of  an  acquiaitlon  of  tba 
lured  institution  ba 
Ible  for  the  leaulting 
Bccutlniia  the  tranaactlon*  For  eiaivlei  we 
tba  anoauloua  aituation  of  having  no 
opportunity  to  taviaw  tba  a«rgar  of  a  najoi  aavinga  and  loan  inatitation 
with  a  national  bank.  RaUiet.  the  FDIC,  In  ita  capacity  aa  Inaurer  of  tbe 
reaultlng  Inatltution'a  depoaitory  accounta.  wwld  raviair  the  tianaaetloo- 
Tbe  OCC  aa  primary  auperviaor  nould  be  UTiofale  to  foieatall  or  place 
condltlona  on  tba  addition  of  pioblea  aaiete  and  liabilities  to  one  Of  tta 
own  inatitutlona.   Thia  aa»a  concern  ia  adequately  hendled  in  the  granting 
of  nee  cbartare  through  consldecation  of  tbe  atandarda  found  In  tba  Federsl 
Depoeit  Insurance  Act.  The  Coaalttee  aay  Hlah  to  conaider  an  asandBant  that 
would  give  tba  priaary  aupervlsory  agency  Input  into  tbla  proceaa. 
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flnil  "Impttion  at  txr;  lantjaii  tttntVf 

Ha  nqvort,  vltb  >liior  aBuiAanta,  Mottea  301  <a  •.1T20,  vbiota  «wiU 
provide  ■  vaolfla  l*gal  baala  fov  tha  Cai^tcollat  to  tantinata  ita  c«l«  aa 
•ueoaaaor  to  tba  racalvara  of  national  bwilia  afaleh  tallad  batora  and  during 
tha  aarly  yoara  of  tha  Oraat  Dapraaalon.  For  naaily  30  yoarii  tlM  Offloa 
baa  baan  lavooaibla  for  atoring  cartain  aitlclaa  laoovarad  troa  national 
banka  oloaad  bafora  193E.  Tha  propoagd  lagialation  vould  clarity  tba 

ithorlty  of  tba  offlca  to  uka  final  divoaltioo  of  tbaa*  artiolaa. 
!ollovlng  publication  of  ■  notic*  to  last  knoMi  ovnara  and  thait  baiiB> 
iiovidlng  a  final  Cfiportunlty  for  thaaa  itaaa  to  b*   i  lilnail 

Itaa  inventory  la  largaly  ocapriaad  of  unelainad  itaaa  racovarad  froa 
Lta  and  aafa  dapoait  boxaa  of  cloaad  national  banks.  It  Inolndaa  a 
lubatantial  voluaa  of  papar  aueb  aa  old  Klllai  daada.  and  atock 
cartlflcataa,  a  aaall  quantity  of  ailvar  and  void  objactBi  Inoludlng 
latwara  and  pockat  iratcbaa,  aoaa  diarlea  and  varloua  otbac  paiadnal  affacta- 
rior  to  tba  nic'a  co^lata  aaauvtion  of  raiponaiblllty  for  all 
•d  bank  liiiuldatKma  in  193*,  tba  offlca  handlad  tba  liquidation  of 
naolvant  national  banka.  Wban  a  national  bank  tallad,  tba  Offloa  wpolntad 
racalvar  to  aattla  tba  bank'a  atfalra  and  liquidat*  all  rawlninB  aaaata. 
Tha  flrat  auch  racAivar  aaa  appolntad  on  April  14,  1U5,  to  liquldata  tha 
'Irat  National  Bank  of  Attica,  Maw  loik.  Ihia  practice  cootlnuad  througb 

■rly  aontba  of  193fi  Hban  tba  fDIC  vaa  abla  to  aaauaa  ita  tola  aa 
Iquldator  for  all  inaurad  banks.   Fadaral  lav  nou  raquiraa  that  tba 
Ca^?trollai  appoint  the  ntC   as  cacslvar  tor  all  oloaed  national  banks. 
Bemm   individual  racalveia  aarliar  appointed  by  the  Coi^trollar  tfars 
unable  to  return  all  of  the  aoney  and  varloua  property  held  In  aafekeaplog 
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wneii.  Although  tbare  ia  little  axlatlng 
conduct  oc  thos*  recalraiatilpa,  tha  aubatantial 
of  tha  Hcly  193a-a  undoubtedly 
Inability  of  kmw  recaiveia  to  Bake  a  ccafileta 
liatilbutlon.  Foe  whatever  ceason,  the  taninatlon  of  thoae  recaivarahlpa 
ilted  In  undlBtilbuted  funds  and  property  being  tutnad  ovei  to  tha  Offloa. 
Such  unclalaed  aitidaa  uete  itored  In  a  baament  vault  in  tb*  Haln 


ty  the  closed  banks  to  : 
documentation  cagardlng 
perional  and  econodlc 


>aily  19B0  they  had  to  be  nove 
■u  of  Engraving  and  Printing. 

Ian  Institution  entered  into  t 


,  and  H»  Btoiad 
In  June  1960,  tha 
sgreesent  allooing 


(  th: 


t  th< 


teaporacy  custody  ot 
s   addition  to  the 
re  area  In  the  ausauB, 

iiical  experts. 

i  taview  of  the 

e  final  dliyoattion 


SnlthBonlan'a  MuaeuB  of  Aiietican  History  to  take  t 
inventory  in  order  to  review  the  Iteas  for  posalble 
onal  collection.  The  Iteiu  were  moved  1 
currently  are  being  exanlned  by  the  museum's  hlatoi 
Early  this  yearr  tha  General  Accounting  Office  began 
^keeping  of  the  unclaimed  property  held  by  the  Conptt 
I  review  was  to  formulate  possible  options  for 
property. 

.though.  In  our  opinion,  we  have  authority  to  dispose  of  this  property 
latlng  federal  law,  the  Comptroller's  Offlca  and  Genarsl  Accounting 
taff  met  several  times  snd  concluded  that  legislation  should  be 
□  clsrlfy  the  Office's  sutborlty.  S.1720  reflects  the  G«> 
,   Under  Its  provisions,  the  Office  would  be  required  to  publiah 
>  ot  tha  various  unclslmed  items  in  order  to  give 
perhaps  unaware  that  the  property  eslsts,  a  final 
loaseBBion.  Upon  receiving  convincing  proof  of  a 
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TalU  olBia  and  tfCM  Um  •Kptiatloa  of  tb«  tlM  t«i  th»  aubatHtM  of 
olilM,  tb*  OttiM  vouU  dalim  tb*  w«oif  toally  olaiMM  Itau  to 
Mtabllahad  ownara.  It  aftar  twalva  MnCha  UMia  TwalnMI  any  Itaw  toi 
ttblob  no  elala  had  bMn  fllad,  thagr  trauld  baooaa  preparty  of  tha  Dnltad 
fltataa.  Tba  Otflo*  would  ba  glvan  authority  to  aall  auoh  raaalnlng  ptopatty 
oc  to  dtipoaa  of  It  In  any  othar  taablon.  Iha  pcooaada'of  any  aala,  laaa 
tha  axpanaaa  ineurrad  by  tha  OCflca  In  distribution  of  tha  Itaaa  and  In  tha 
ptoaaaaing  of  olalaa,  nould  ba  tranafaiiad  to  tha  Tcaaaury  aa  alaoallanaoua 

E.17Z0  provtdaa  that  tha  Coi^tcollair'a  Oftioai  Ita  aganta  and  aivloyaaa 
Hould  not  ba  aubjact  to  any  paiaonal  or  lagal  liability  foi  di^Maltlon  of 
W  pccpacty.  Tha  Co^tiollar  nould,  bowavart  hava  authority  to  Baka  a 
raaaonabla  dlatcibutlon  or  dallvacy  of  any  Itaa  baaad  upon  tha  ippaiant 
validity  of  tha  dalaa  ufalch  ata  tllad.  Such  Infonal  daciaton*  noold  ba 
baaad  on  tha  adaquaoy  of  Intonation  and  doouaantatloa  aada  availablo  to  tha 
Offica*  If  oa  ballarad  that  a  clalaant  bad  pcaaantad  coftTlnolng  avldanoa  of 
•otltlaaant  to  tha  piopartyi  wa  could  dalivar  tba  propaity  to  tha  claiaant* 
No  tocaal  or  viittan  declalon  aa  to  lagal  ovnaEahlp  Hould  ba  aada  by  tba 
Coptrollar-  Othar  claiaanti  to  tha  aaaa  proparty  trauld  ba  caqnlrad  to  aaak 
lagal  raaolution  of  thair  clalaa  Id  a  court  of  ooivatant  Juriadlction. 

Tha  Coaptiollai  aould  ham  ki  raqionalbillty  or  lagal  liability  In 
eonnaetlen  with  lagal  dlaputai  hatnaan  oovatlng  clalsanta.  Such  dlaputaa 
could  ba  battai  sattlad  by  tba  courts  which  ara  Bora  Caaillst  wltb  tba 
provlalODS  of  vpllcable  lava.  For  axjivla.  If  two  paraona  sutaiittad  tljialy 
claljM  to  the  aaa*  pteparty  within  tha  twalva-aonth  notioa  pailod,  tba 
.  Covtrollar  could  considar  tha  proof  of  otmarahlp  praaantad  by  both  paitlaa 
bafora  datacalnlng  which  party,  if  althar.  waa  aotitlad  to  tba  pcc^cty. 
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Tbat  decision  would  and  our  lOle  in  deteralning  the  tlgbtful  omer.  If  > 
diaput*  continued  between  the  too  claiaants,  it  would  be  settled  in  coait, 
with  the  Cooptiollei  having  no  furth«i  colt  in  tha  Bitter. 

The  proposed  IsgislaCion  would  al^?!]'  piovld*  tb*  apparent  ooneiB  of  ttw 
undlatiibuted  Iteas,  oc  theic  helca,  b  final  c^ipoctunity  to  tacovai  than. 
Although  it  would  be  inposslble'foi  this  Office  to  estlaate  the  aonetary 
worth  of  nany  of  the  articles,  w«  feel  that  If  th*  proposed  law  is  enactad, 
effOEt  could  be  nade  to  return  itens  such  aa  dlariea,  old  clothaa 
silverwate  to  their  rightful  owners. 
•  also  suggest,  however,  that  specific  Congreasionsl  authoriistlon  b* 
orporated  Into  the  law  for  us  to  donate  any  property  of  historical 

ice  which  leulns  unclaimed  to  the  Gaitbaonian  Inatltution  for 
:o  the  national  collection.  Nany  itsas  which  have  tittle  ot  no 
value  nay  have  educational  or  historical  significance  which  ahould 
be  preserved.   Such  donations  would  contribute  to  public  undststsndlng  and 
appreciatlCRi  of  a  unique  period  In  Aaerlcan  hli 
Special  Venue  Provialons  Affecting  national  Bar 


Section  20G  of  S.1720  would  repeal  the  spec: 
u.s.c.  section  9*   as  It  relates  to  operating  i 
suits  against  a  national  bank  receiver  nay  be 
In  which  the  bank  had  Its  principal  place  of  bui 

Th*  original  purpose  of  ssctton  SI  was 
Interruptions  to  the  business  of  national  banlia 


enue  provisions  of  12 
1  banks  and  provide  that 
ought  only  In  th*  district 

t  Inconvenience  and 
h  night  reault  fioa 


»ing  B 


o  diat 


ind  personnel  are  centrally  located  and  readily  available  In  t 
which  the  bank  is  established.   The  introduction  and 
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davalqiaaBt  oC  htaacfa  bwtklngi 
4ao«otrall>atlon  of  bank  laootd*.  »r«a  In  tfaOM  banka  «Utt  kM^  all 
raoorda  at  Uwlr  aatn  offleaai  tba  davalvaaot  of  aodata  ^tboda  ot 
di9llcatlaa>  tiinarettatlon,  aad  on^wtilral  Irai  baa  radocad  tba  poaalblliqr 
of  aubatantial  intciiupcloD  of  a  bank'a  bualnaaa  ■•  •  caault  of  aalta 
brongbt  In  Tailooa  puta  of  tba  ooontry. 

Hoicover,  buidaoa  iipoaail  bg   aactloti  M  ha*a  baaa  cacogBiaad. 
FlaintiCfi  auat  oftao  fila  anlt  foi  clalaa  agalnat  natiooal  banka  tmtd  ttom 
tbaic  [•■id«Dca  or  tbe  placa  «baca  tbe  clala  aroaa.  Plalatiffa  amx   ba 
unable  Co  sue  all  dafandanta  lo  ooa  Jodiclal  dlatzlct  if  o»  (or  aonj 
national  bonk  ia  aiaong  aararal  dafendanta  in  a  suit,  ^uctbacaoca*  *anua  aay 
not  be  changed  in  an  action  agalnat  a  natiooal  bank  uoAac  2B  D.S.C.  aaction 
1404 (at.  bacaua*  vaoiH  aay  only  ba  cbangad  to  tbe  foria  in  nhicb  tbe  auit 
■ay  be  oiiginally  brougbt. 

Judicial  antagoniaa  tomcd  tbe  laatilctlva  ptovislooa  of  aaction  94  baa 
lad  to  effotta  to  avoid  ita  effacta.  by  holding  tbat  oartatn  actlooa  aia 
local  catber  tban  tianaltoiy  and,  in  otbcr  laatanceB,  by  laplyiog  tbat 
national  banka  effactivaly  mive  tbe  privile9a  by  thaic  conduct  of  extaDatva 
cfwiationa  outalda  tba  bank'a  cbaitac  dlattlct.  (Ba««a  v.  Bank  of  Jiaarloa> 
3S2  F.  Eaiip,  74S  (S.D.  Cal.  1973)]  Boaevac,  dawita  tba  coiuta'  lacognitioa 
of  tba  burdena  of  aaction  94.  tbey  cootinuc  to  lecogoiia  tbat  Oongraaa  Buat 
laaady  tbe  Inequity  of  the  law  tbrougfa  aniendiaent  oi  capeal  of  tbe  atatuta. 

Section  306  KMld  repeal  tbe  apeclal  venue  piovlalon  for  opacating 
national  banka.  Th*  general  thrust  of  cuctant  lav  would  ba  cetalriad, 
however,  for  aulta  brougbt  agalnat  cloaad  national  banka.  Coutta  hava 
Intecpratad  aaction  94  to  Include  national  bank  lacalvaia.   Section  306 
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ions.  The  prealBC  that  record!  and  persoiintl  are 
ated  and  readily  available  In  the  }uilsdlctlon  In  ohlcb  the 
liBhed  Is  also  true  foi  actions  and  proceedings  against  a 

The  receiver  i>  charged  with  the  coaplex  task  of  iilndlng 
affairs  In  an  orderly  fashion,  and  Hill  not  be  engaging  In  the 
s  of  banking.  Generally,  a  receiver  Hill  be  norklng  out  of 
the  bank's  naln  office.   If  forced  to  defend  actions  at  various  locations 
throughout  the  country,  the  receiver's  task  would  becoae  further 
complicated.  Venue  based  on  the  bank's  charter  district  muld  contribute  to 
an  orderly  and  effective  liguldatlon  process. 
Subaisston  of  Call  BeportB  to  the  TOIC 

He  believe  that  section  120(c)  of  6.1721,  which  would  provide  that 
reports  of  condition.  I.e.,  call  reporta,  be  subaltted  by  all  flnsnclal 
institutions  to  the  Federal  Deposit  Insurance  Corporation,  is  unnecessary. 
This  change  Is  proposed  as  part  of  the  bill's  consolidation  of  the  federal 
deposit  insurance  agencies,  and  would  give  the  FDIC  authority  over  both  tb* 
content  and  tlnlng  of  these  reports.  The  other  federal  financial 
Institution  regulators  would  be  granted  residusl  authority  to  collect  Such 
additional  reports  as  they  deeoed  appr<¥rlate. 

Currently  bank  call  reports  are  collected  by  the  appropriate  federal 
regulator,  each  under  Its  own  authority.  For  national  banks,  the  FDIC  acta 
aa  the  Office's  processing  agent  for  these  data.  Copies  are  Bade  available 
to  the  FDIC,  the  tiaing  of  the  reports  is  fixed  by  interagency  agrsoaent  to 
coincide  with  each  calendar  quarter  end,  and  unifora  content  is  coordtasted 
in  accordance  with  section  lOaS(c)  of  Title  X  of  the  Financial  Institution 
Regulatory  and  Intereat  Bate  Control  Act  of  DTS  under  the  auvlces  of  the 
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The  Chairman.  Thank  you  very  much.  Bfr.  Pratt. 


Mr.  Pratt.  Thank  you,  Mr.  Chairman.  It's  a  pleasure  to  appear 
before  you,  and  I  woiUd  Uke  to  complinient  you  and  the  committee 
on  the  comprehensive  approach  which  you  ha^'e  taken  to  the  prob- 
lems which  exist  today. 

In  our  opinion,  if  we  are  to  have  a  rational  system  for  the  provi- 
sion of  financial  services  for  this  country,  the  time  has  come  for 
the  Congress  to  act.  I  think  the  effects  of  the  last  2  or  3  yeais  have 
been  very  telling.  At  the  present  time,  we  are  seeing  the  nonregu- 
lated  financial  institutions  of  this  county  growing  at  a  very  rapid 
rate,  $2  to  $3  billion  per  week — a  rate  of  growth  which  is  going  to 
cause  those  institutions  to  eclipse  the  traditional  regulated  finan- 
cial institutions,  or  major  portions  of  them,  within  a  relatively 
short  period  of  time. 

I  think  circumstances  have  shown  that  placing  regulatory  re- 
strictions  on  them  probably  would  not  be  m  the  public  interest, 
and  that  it  would  be  politically  very  diilicult.  The  high  returns 
which  they're  providing  to  savers  provide  a  genuine  public  service. 
In  recognition  of  that  fact,  I  think  that  we  need  to  look  at  the 
Hnancial  institutions  which  are  r^ulat^  and  allow  them  to  regain 
a  competitive,  viable  place  in  this  financial  scenario.  I  think  that 
that  goes  to  all  types  of  r^ulated  fmancial  institutions:  thrift 
institutions,  and  commercial  Imnks  and  others. 

REEVALUATE  AIA  RKGULATKD  FINANCIAL  INSnTUTIONS 

We  seek  not  to  have  an  extension  of  powers  while  restricting  the 
powers  of  others,  but  rather  to  see  all  r^ulated  financial  institu- 
tions reevaluated  and  given  powers  which  will,  in  fact,  make  them 
more  competitive  and  more  responsive  in  serving  the  public  inter- 
est. 

The  thrift  institutions  at  this  time  face  an  especially  acute  prob- 
lem, in  my  opinion.  The  Congress  historically  has  looked  at  them 
essentiedly  with  a  divided  vision,  first,  on  the  liability  side,  pro- 
claiming that  there  shall  be  free  and  open  competition  for  the 
purchase  of  funds,  and  that  this  shall  be  totally  accomplished  by 
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1986.  I  believe  the  payment  of  free  and  open  market  interest  rates 
for  savings  is  very  much  in  the  public  interest  and  does  need  to  be 
promoted.  At  the  same  time,  however,  we  have  essentially  asked 
our  thrift  institutions  to  compete  in  these  markets  with  one  hand 
tied  behind  their  backs,  being  subject  to  tremendous  limitations  on 
their  ability  to  use  their  funds  to  invest  in  various  types  of  assets 
in  which  other  institutions  can  invest.  Of  course,  the  unr^ulated 
institutions  have  a  total  range  of  investment  opportunities. 

In  this  regard,  we  have  prepared  and  you  have  introduced,  at  our 
request,  the  Thrift  Institutions  Restructuring  Act,  S.  1703,  and  you 
have  prepared  a  bill  of  your  own  which  incorporates  most  of  that 
act  as  well  as  a  number  of  other  aspects.  We,  of  course,  support  S. 
1703.  We  generally  support  the  provisions  in  S.  1720,  with  the 
exception  of  the  prohibitions  on  insurance  activities  by  commercial 
bank  holding  company. 

Concerning  the  proposed  merger  of  the  deposit  insurance  funds, 
we  think  it  would  be  inappropriate  at  this  time.  The  Federal  Home 
Loem  Bank  Board  has  tremendous  flexibility  by  having  the  reg[ula- 
tory  chartering  and  insurance  function  under  one  roof,  and,  given 
the  earnings  pressures  and  difficulties  which  exist  in  this  industry 
at  this  time,  having  the  entire  tool  kit  to  deal  with  those,  I  think, 
is  of  great  importance. 

We  do  support  the  general  idea  of  consolidation  over  time,  as  it 
may  appefir  appropriate.  A  more  appropriate  beginning  point  for 
such  consolidation  may,  in  fact,  be  consolidating  some  of  the  func- 
tions of  the  Federal  Reserve,  Comptroller,  and  FDIC  to  provide  a 
comprehensive  control  and  regulation  package  on  that  side;  howev- 
er, in  euiy  case,  we  think  that  considerations  of  this  type  should  be 
deferred  for  a  period  of  time. 

We  have  heard  criticisms  that  the  Thrift  Institutions  Restructur- 
ing Act  would  remove  funds  for  housing.  We  think  that  the  oppo- 
site is  actually  quite  true.  If  funds  are  to  be  provided  for  housing 
by  thrift  institutions,  these  institutions  must  be  able  to  compete. 
We  think  that  their  place  in  American  society  will  not  exist  with- 
out having  adequate  powers  to  compete  with  cither  institutions.  We 
think  the  housing  market  is  looking  at  the  choice  between  having 
either  a  viable  growing  set  of  institutions  which  provide  most  m 
their  funds  to  housing,  or  perhaps  a  shrinking  set  of  institutions 
which  provide  a  somewhat  larger  percentage,  but  which  become 
essentially  nonrelevant  over  an  extended  penod  of  time. 

We  support  the  preemption  of  State  laws  concerning  due-on-eale 
clauses.  We  think  the  actions  of  various  States  interfering  with 
private  contracts  freely  mfide  between  borrowers  and  sellerB  has 
substantially  reduced  the  supply  of  mortgeige  credit  and  has  in- 
creased the  cost  of  moTi^age  credit  to  the  first-time  home  buTer 
and  those  least  able  to  afioi^  interest  rates  existing  in  the  economy 
at  thia  time. 

We  have  provided  both  a  longer  written  statement  and  economic 
analysis  of  the  bill. 

Again,  we  compliment  you  on  your  comprehensive  approach  and 
are  pleased  to  appear  here  today. 

[(x>mplete  statement  follows:] 
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FjMcutlvB  Smnary 


"nte  Fedenl  Flm  Loan  Bank  Bonrd  Is  TTcpuaing  thg  Tliiift.  InBtltutlona 
Dastructurlng  Act  oC-  1981.  In  FzCfioaing  thla  Act,  the  tei*  B«rd  la 
rscoqnlzing  that  certain  atiuctmal  changes  are  r^ulred  fbr  the  thrift 
induacry  If  it  la  to  cmtiiue  to  be  the  iTB)or  aource  of  the  nation's  iDuaing 

Pcur  factoFB  interlla  Ox  prcpoaal  cf  this  legtalatlcn.  First,  Inatl- 
tuticns  that  elect  to  apvcialiu  in  housing  finance  tfiould  be  pcoflubl* 
and  viable  Airing  all  F^haaea  cC  the  interest  rate  c^cle.  Seccxid.  thrifts 
Btlll  do  not  have  surtlPiont  rianlbllity  to  Invaat  in  ahort-tem  aaaete, 
and  thie  la  absoUitely  essential  In  a  diirata  of  gyrating  Intaraat  ratss. 
•ndra,  the  legislated  spedslixaticn  of  financial  inBtitAitlcna  la  Inus— 
Ingly  tnder  attadi  as  iirovldeirB  of  financial  aaFvlcea  and  ncnfinanctal 
fiia  enter  lines  of  fausinesa  that  had  bven  tha  axclusive  doTBln  of  d^xial- 
toiy  IjiBtLtuticnS'  ttmrth,  the  Investmnt  reatrlcticns  and  Interest  rat* 
fsntrola  had  as  their  major  purpose  the  provlsltn  of  affcntabls  s^rt^Qs 
credit,  bagislatlve  and  inarVst:  dsvelr^cnents  hava  rendered  Interest  rat* 
coitrola  ineffective.  Pollciae  to  [ranDte  affcrdahle  Rort^^  avdit, 
then,  should  be  directly  tainted  ones  and  not  tha  indirect  policlsa  at 
InvBstrBiit  restrlcticns  oi  thrifts. 

■nx  ■nirift  Inatitutions  Mstiructurlng  Act  of  1981  has  three  taolc 
goals.  The  first  is  to  frovtds  for  the  r^ulsite  stiuctmsl  Aangaa  if  the 
thrift  induatry  Is  to  survive  In  the  19BOs  and  bsyonl.  "Iheae  diangea  will 
allcH  thrifts  to  Invest  in  a  wider  vsriety  of  assets,  to  ahortan  the  avvnge 
imturity  of  th*lr  asaaca,  to  aarva  their  existing  custcnan  ty  [zoviaing 
a  vlder  array  of  aervlcas,  and  to  attract  niw  custcmsr*.  Saccnd,  the  Act 
resffin*  the  federal  prseifiticn  for  fsdsral  asvinga  ani  loan  asaoclAtions 
of  state  restrlctioa  en  the  Inclusioi  and  enCbrovant  of  Am  on  m1« 
claikses  In  nrsTtgags  ccntnicta.  Ths  <&w-cn-sale  clauee  preventa  tlis  aaei^y- 
tlcn  of  an  silatlng  sortqaga  withoit  tha  lendnr'a  omsmt,  and  it  l»  Om 
principal  means  a  lander  has  to  upgrade  ^rtfolio  yields  during  a  psriOl 
of  rising  interest  rates.  Without  a  due-cn-ea1«  clauss.  almt  no  Isotte* 
will  be  willing  to  write  fixed-rate  nortgages.  Ths  dua-co-sale  cUuaa 
also  increases  the  saleablllty  of  mortgagas  in  aaccn4ary  mjrt^gs  nBitota. 
Ihird.  the  AfTt  also  containa  rrajor  provisiois  deallr^  with  the  diazterlng 
and  ocRveralm  of  aavinga  and  loan  assoclatiois  and  nitual  savings  taritB, 
■nergancy  merger  and  ccRvarsion  authority,  and  the  pawer*  of  the  FMwal 
Savings  and  Iran  Tneurance  Corporaticn  (FSLIC)  to  deal  with  failing  thdft*. 

past  policies  to  pa  mute  haiBOhsierBhip  centered  arcunJ  lAtereet  rata 
ceilings  aid  a  "captive  lenler'  status  for  thrifts,  lbs  daoontxol  of 
interest  rate  oeilli^s  an!  tha  resulting  fact  that  savers  mist  be  fldd 
narket  rates  en  saving  was  sankted  in  the  EMpoeitory  Institutiona  Dsra- 
gulatlcn  and  ttxutary  CCntrol  Act  of  1980  {P.L.  96-221).  Itelf  cC  this 
syat«i\  has    been    aholiahsd    with    the    norf    largely    ooipleta    daomtrol    of 
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a  ctu^  nports  slnulaclcr  axparlmnts  of  varlcui  FCCwlBiona  of  the 
'Hirift  InatltuUona  RHtructurlnq  Act  of  IWl.  Balonoa  iheata  and  Inocra 
■tatmants  are  larojactsd  fron  1981  tlircu^  1986.  ITia  project  linulatad 
InliatrY  a^ra^ita*  and  a  typical  agsrauiv*  fedtral  usoclatlon  foe  thrae 
se(«nit«  Lnt«t«at  rat*  •csnarloa.  The  na]or  pousra  alnulatad  nan  donnd 
d«po«lta  and  coansrcLal  latvUi^  !ta)ian  togsthatl,  ei^anied  ccnsinar  landing, 
i)iie-ai-«ale  pruunjLlon  fbc  failecBl  associatlou,  taasin^,  arftditLcnol  aarviaa 
cccporatlcn  Inv—UiiiL  autticM-lty,  and  tha  antlra  package  of  nsr  authorltlBa. 

FOE  Industry  aggra^taa,  tha  sitlra  patitaijt  Incraa—  net  incaoa  of 
the  SU.  InAMtry  In  1984  by  $2,008  bllUm  In  Che  falling  rata  acaBrio, 
S945  Rdllicn  in  the  Laval  rate  aoanario,  anl  ;i.l£5  billicxi  in  the  riaing 
rata  scetiaria.  Ilia  imat  raowit  pwdc  net  tncxme  for  the  eavln^  and  loan 
InAiaUy  ma  0.S3  parosnt  of  avaraqe  aaaats,  and  tha  prDfitability  (at  an 
amuBllMd  rate)  tar  tha  first  half  of  1961  «««  -0.49  peroant.  In  tarn*  of 
Bvera^a  aeseta.  the  entire  package  increaeea  19B4  (orofltablllty  bf  O.IG 
percent  In  the  falling  rate  laaa,  0.13  percBit  In  tha  le>nl  rata  laee,  and 
0.16  percent  In  tha  riaing  rata  ohae.  The  padcaga,  thai,  can  account  fbr  a 
cne'thlrd  in^naae  In  5&L  tncaDB  baaed  en  a  nornal  aamlnga  year.  Tha 
Intareat  rata  effect,  hcwemr,  outwel^ha  the  pcaltiva  affect  of  tha  package 
for  both  the  level  and  rtaing  rata  ecenario.  In  both  thaaa  acanarios 
aggragata  loeaet  are  [rojactad  avan  with  tha  entire  packacpa  of  neai  authari- 
tiea.  In  the  falling  rate  ecenario,  fOur-fiftha  of  tha  effect  ie  Aie  to 
leaaing.  In  the  level  and  riaing  rate  aoanarlas,  tuo-fiftha  of  the  affect 
la  attributable  to  the  due-ov-aale  pcaaoiAlcn  and  tM>-flftha  to  Q«a 
oorporata  dipoait  and  ccnmercial  lean  paiiara. 

Hi*  typical  aggraaalw  aaaociatlon  etarta  with  a  hitter  lawel  of 
profitability,  but  It  too  eiperiencae  loesee  In  1984  inder  either  the  lavel 
or  riaing  rate  eoensrio  avv  with  the  entire  paduge.  Itie  eiinilated  affacta 
of  the  ftct  incrwe  19A4  profitability  fbr  the  aggraeaive  aseociatlcn  ty 
0.78  parrant  of  average  aasete  in  the  fallii^  rate  case,  0.39  percent  of 
average  aaaete  in  the  level  rate  caae,  anj  0.47  percvit  of  average  aaaeta 
in  the  riaing  rate  cese.  Aa  with  the  imkiatry  aggra^tsa,  foir-fiftha  of 
Che  effect  in  the  falling  rate  mae  ia  Oia  to  leeaing.  In  the  lewl  and 
riaing  rata  caae,  CHO-fiftlv  of  tha  affect  la  ikie  to  tha  (ija-CHt-sala 
prarHim  and    bK>-f  itOw    to    teord    dapoalta    and    cmnarcial    landing. 
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I.     IntToAietieii 

Iha  Ftodaral  Pkm  Loan  Barit  Board  haa  tevalopad  a  laglalatlv*  pnpiaal 
antitlsd  th«  Itirlft  Iistitutlona  RsnrucCuring  Act  of  19S1.  In  fEc^nalng 
this  AfTC,  i4ildi  Sanacor  Gam  tmm  iittjxAiema  as  S.1T03,  sid  lAilA  hM  ths 
■iniort  of  tha  WMnlBtratlen,  tha  BBrdt  BOB(d  la  raco^il^lnq  that  ovtaln 
atnictural  diangM  ara  nquirsd  for  the  thrift  InAiatiy  If  It  la  to  contlnia 
to  b*  tha  mjo<  aourca  of  tha  natlcn'a  houaln;  flnanca.  "Riaaa  atnictural 
dianga*  ara  nscaataiy  baceuaa  of  tha  Holutlcn  of  acnpatltlan  among  daposl- 
tocy  Inaeltutlczia,  the  cmiatltlw  diallangaa  from  ncnOtfoaltoiy  inatitif- 
tlona,  and  tha  paralatanoa  of  hl^  anrt  volatlls  Intaraat  rataa  ahlla  Boat 
thrlfta  atlll  hav«  a  chnmlc  mtm 


Four  factora  tndarLla  tha  pnfioaal  of  tliia  laglalatlcn.  Piivt. 
Instltutlcna  that  alact  to  apacialiaa  In  hcualng  flnanca  diould  ba  pCOlUr 
able  anfl  vlabla  Airliq  all  phaaaa  of  tha  Intaraat  rata  cycla.  OaiXHil, 
thrifca  attll  do  mC  ban  auffldant  flucUillltv  to  invaat  In  Jiert-tan> 
aasata,  and  thla  la  afcaolutaly  BnwWlil  In  a  cliaata  of  gyratlnq  tntaraat 
rataa.  -Ihlm.  tha  laglalatad  apaclallntian  of  finncial  Instltutlcna  la 
Incraaiingly  indar  attaA  as  provlllara  of  flrandal  aarvlcaa  «■!  noitlnav- 
clal  flma  entar  Unaa  of  bwlnaaa  that  had  baen  tha  «K:liaiva  Oamin  of 
dqnaltoTY  Inatitutlona.  Fcurth,  the  Inuaatmant  reatrlctlona  and  intmat 
rata  cdntrola  hKl  aa  their  iiB)or  purpoae  tha  pcovlalon  of  af fOnkbla  KKt- 
^^e  credit.      Idgialativa  and  inihat  davali^— iita  hava    raiderad   intaraat 


j,Goo<^lc 


ttltm  Qontoola  InafOctlv*.    Rjlldn  tio  rrcoMa  afEcrdEOila  nan^t^  cndit, 
thai,  rtnuU  b*  dlnctly  tu^nad  ocaa  md  not  tha  InUract  polldaa  of 


Iti*  fizat  inaarlyliq  prardBa  !■  that  ncirt^qa  landaia  ilmitd  not  ba 
Eoroad  to  acoipt  ihaip  iTwIlrwa  In  profitability  «hin  Intaraat  raCaa  rlaa. 
On  altaniativa  la  to  hava  an  aitln  portfolio  ot  avbranaly  Caxilila 
odJuatabla-ntaBOrt^t^a.  Anothar  altamatlv*  ia  to  luva  tlta  powar  to 
iiwat  in  Mtcn-tam  njiiiuilyag*  aaaata,  Whidi  can  ixovida  acMa  of  Out 
nqiilalta  poctfoUo  flaxlbltity  if  tha  sxtgaga  poctflallo  ia  aitltar 
largaly  flxad-rata  or  ralatlvaly  ocnatralnad  adjuatabla-rata  itortijagaa.  It 
1«  tha  Will  BMTd'a  ballaf  Uiat  avaxy  flnoncdal  Inatltutlai,  IncluUng 
thrifta,  ahould  ba  abla  to  alact  Oia  n>da  of  qwntixn  it  thixAa  will  baat 

Uta  —  LiJil  inlarlylng  prodaa  ia  tint  intaraat  nta  daxagulation 
pwrHtTT  tUrOwr  chngulatim  of  tha  waat  alda.  Uthou^  odjuat^Ia-nta 
ma  lijujai  can  prorlda  ecnaldarabla  flaxUiility  of  aaaat  ylalda,  thrifta  a^ 
ba  ftzoad  to  totally  alcandcn  tUad-nta  landing  inlaaa  Qtv  ><*v»  tha 
flandblll^  to  Invaat  in  a  wlda  wriaty  of  iholt-taraa  aaaata  to  adiiawa  an 
ODarall  portfolio  balanoa. 

Tha  third  pratdaa  la  that  tha  paipatuaticn  of  narrtw  Inatitutional 
irt^i'li**'"'  1b  no  longar  '■—"*''*  aa  flnaicial  naikata  bacona  incraaaiiqly 
ocapatitlva.  At  tha  aata  tlma  aa  Itoroaa  Mara  piahlng  toord  intaraat  rata 
dangulatlcn,  othar  raoolotloiuy  davali^nnta  iMra  occuring  Uiat  mda 
clatur  "fauainaaa  aa  uaial'  ima  qiildtly  baocning  cBaolata  aa  a  viabla  loda  of 
nailing  a  {xof Itabla  hcualiq  f  Inanoa  bualnaaa  ■  CM  cf  thaaa  fbroaa  vaa 
rapid  vhnncaa  in  InfoniBtlai  and  ooiBnicaticn  tattnology.  Ittaaa  aOwnoaa 
hava  pandttad  and  Mioomgid  Uia  groMh  of  tha  ^nay  nzlcat  fin&  and  tlM 
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iiKreaibigLy  widaaprsBd  i^iencnnnai  of  d^aaitory  irwtitoti^ia  offuing 
barlclng  servlcaa  on  a  nultl-atAU  raglanal  buii  throng  ronota  alactrcnlc 
termliwil  netwnlUp  The  nu^wta  thanelna  are  puahlng  tcHBrd  aiAatantlAl 
daragulatlon  of  air  financial  lyBtm.  Hev  and  ncira  typaa  of  tznpstltlai 
exist  noM  than  •v«r  befOca.  Ita  ncnay  nBcVet  nutual  fundi  Hhidi  tara  alucat 
unkmin  a  faw  yvaia  a^o  now  haw  aaaeta  of  aroind  $163  billim.  "Oirnf  ara 
pi^vldlng  ijiatant  liquidity  for  aauara  and  ara  causing  ai^vtantlsJ  rttlfta 
in  iiBiket  aharaa  away  from  fcnrtca  and  aavlngi  and  loan  —aoclatinna.  Sl»- 
llarly.  othar  nomgulatad  (ntltiaa  autti  as  InusataBit  flna,  natload^ 
ratAllera,  and  traval  and  aitartslnnsm  eoipsnles  h>vs  atartad  oCEarliq 
banking  sarvlcaa  on  an  mraatrlcMd  Intsrstata  basis  In  dlitsct  ocqpatitlon 
with  thrifts  and  toriu. 

Ifta  Rurth  franiBs  la  that  on*  nuat  ba  earaful  to  dlstiniuiah  hatiial 
thrifts  aa  rrort^gB  ori^iiiBtorB  and  mrt^aga  Invoatora.  Thrifta  can  ramin 
very  active  aa  nDTtgaga  orlTiatcsa  avan  if  thalr  ralatlva  livortanoa  aa 
ncirt^ge  InveauiTB  dacllnaa.  F\irthaiiiioca,  a  coRtlruaticn  or  raafflXKitlon 
of  hiatoricBl  policlaa  to  ftiroe  thrifta  to  ba  mrtqa^  Invaatoca  m^  ba 
cOBitarpCDductlVB.  Sudi  pollctaa  n^  mka  thrifta  nidi  laaa  aggrasaiwa 
bacauae  such  pollcLea  laeuld  dany  thrifts  ths  short-taoi  aaaat  pgura  thqr 
naad  to  survlva  Ih  a  itilatlle  Intarast  rate  envrlnmant. 

Ttie  Itirlft  Instltutlcna  itoatnicCurlng  Act  of  19B1  haa  thna  taalc 
9cals.  Ilia  first  Is  to  (rovlda  for  tha  raqulalta  structural  diangia  It  tha 
thrift  Industry  la  to  survive  in  tha  IMCB  and  baycnd.  Itiaaa  ilianjaa  tdll 
allcw  thrifts  to  invaat  In  a  wldar  variety  at  laaets,  to  aarva  tlMir  asi«t- 
Ing  cuatmen  by  pnTi'tding  a  wider  array  cf  aeivicea,  to  attract  imt  oo*- 
tmars,  and   to  ^ve  thSDi  the    flexlMllty   to  arhfit  to   futua   ccnditloa. 
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r  nqr  b*'     IIM  aanaaa  ^al  la  e 


I  rFSJE)  Co  <^tf  wtai  aaiix^  ■*-**- 


Tlia    [^al  im  I  iii  lni    Hct   BB*a   oi   gL-am  TJteUfca  tta  paftAMiA 


ttelAa  i9bc  laa  acaK  of  dw  na>  tfoR-caBa  aaiae  InaaaOBRC  poiais  lajr  ba 

><tllln?ca  hold    flMj-CTta  w.ii  t  ij»jaa  Bbcbbb  eC  Oib  omcsU  Balicatu  af 


f  diVoale  caea  natHi^a  ad  t3K  paytnf  cC  ■ 


r"Urlifa  (^MKarad  aiajaal  imaiaaL  rata  cjviliJiv  Ail  a  '*<^pclv«  '  i  *i  * 
aOOH  br  !4irlft>.  ta  acaCvI.  haLf  itf  aila  ■yaav  ha*  lav  AoUataad  vlO] 
4ia  n^  Uiqely  ■^^'-'■-  'fcntili'^t    of  1 1  ii  ai  ^     cata  jalliinii     11»  m>HBl 


a  nooa  ihaC  dirlfta  -to  cmc^'om  s 
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MifOce*  inotltutlcn&l  ^sdall^ticn  that  nay  raqulr*  a  gca^  of  latdara 
to  inveat  In  Dcngagai  Khan  it  la  not  fcofltabla  to  do  ao.  A  niiaa|iw 
of  tha  duvgulBtlon  of  Om  liability  aid*  la  that  pdsllc  policy  daalvwd 
to  aaaiat  hanaawnecahip  ahould  be  a  diract  ana  and  not  tha  IndLractr  and 
new  Ineffactlva,  ona  at  having  a  c^tlua  houali^  laidar. 

Ilia  Act.  thrcu^  ita  praa^il  li.ii  of  due-m-aala  dauaa  raatilctlm.  on 
DBKa  mo  ^miy  pcaitli«  oontclbutiona  to  tim  ntrti^gt  ^ukat.  Plrst.  ly 
raaffinalng  tha  rl^it  of  faOaral  aaaodaticna  to  Induda  and  anfocoa  audi 
cl  auiaa ,  Landan  Btff  to  wUllnci  to  naka  lon^-tam,  fij)ail-rata  loan*. 
Mthout  tha  liM  <Ti  aala  claiaa,  flxHt-rata  landara  uould  tear  all  tha 
imaraat  rata  rlaki    and  thay  Mould  ba  mabla  to  upgradt  thair  pnctfolioa 

prctobly  atop  oCfarinc)  lon^-tann  Icana  and  offic  balloon  loana  alaoat 
axclualnly.  Secciid,  dua-oi-aala  clauaaa  limaaaa  tha  attractivanaaa  OC 
loana  <n  tha  aaoanduy  iiortga^  mrfcat  ty  Uniting  Intaxaat  iMa  liA  and 
ty  af factlvaly  *ortanlng  tha  mturlty  of  tha  loan. 

Iha  ranainaer  cf  thla  papar  daacrlbaa  in  daeail  tha  nau  roTa  oentaln- 
ad  In  tha  Act.  It  alao  r^srta  tha  raaulta  of  aliailaHqi  aiparlaianU  that 
aijwlatsd  tha  nv(  powva  both  i^iarBtaly  and  aa  a  ^a^. 

II.      OBMviaM  of  Stody 

nia  Ihrlft  Inatltutlaia  Raatnicturlng  Act  of  1981  ( Itaatructif  lug 
Act']  will  glva  to  aavinga  and  loan  aaaodaticna  and  ntual  aavlnga  batfta 
oartali)  nam  aaaet  and  liability  powara  aloncf  with  glvlrq  thaa  "»"■»<"  OK' 
t  pOBwra.     niia  atu!^  slnulataa  tha  affact  en  tha  aaulDV  and 
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toe  «adt  ^fp*  ^   I 
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faquir*  the  holding  c£  a  n^nlxitarvat  «iiTTilrq  aarpflnaiiting  faalanc*  haUl  la  ft 
dannd  dqioait*  Furtlwmcn,  corpontit  bmOt  mnd  nutual  Cmdi  mz%  ■•raly 
indirect  fcmv  af  coiniarclal  landing.  'nu«, 
ara  txaatad  aa  a  gaap. 


flaidl)ilit.y  of  auM  ylalda.   and  fnvidu  a  mtdianiai  to  Iwsr  tax  nua. 

to  sua  fcr  darand  dtpoait  aarvlcaa  and  ccansrclal  loana.  Iha  w^panalon 
snl  dinniCimtidi  <:>[  the  cuataiBr  baa*  ia  ^Ix^ila  in  ay  acxnnic 
acmaiio.  The  IncruHd  aaaW  flsKibilil?  ia  KMt  uaaful  h  iMaa  riaa 
and  can  ba  uaad  by  SUf  to  raatructura  thair  balanoa  ahaata  In  antlcl- 
patlcn  of  Eutura  intaraat  rata  cyclaa. 

■Om  Ecmnic  Racxiwy  Tax  Act  of  19S1  will  [rdably  naHi  that  hl^ily 
lapital  intanaiva  intiatrlaa  will  hm  %«iy  leu  affactiw*  tax  ntaa. 
Plnancial  inatltutiona  do  not  hava  larga  anounta  of  c^iltAl  iiniilj— il . 
thua,  without  laaaing,  their  affactl'*  oofinrata  tax  lata  muld  ba  fW 
atxTua  avantga.  Laaaing  craataa  a  parity  of  tax  rataa  batwaan  financial 
inatltutlcna  and  capital  intBaiva  induatrlaa.  Purthanaara,  laaaing  Hl^it 
allow  a  parity  of  tax  rataa  batwai  bartca  and  SUM.  Ow  tha  1974-1960 
pariod,  the  avaraga  tax  rata  of  bajdu  haa  24.27  pareant.  Ax*  tha  aw 
pariol,  tlw  average  S4L  tax  rata  uaa  31.15  parcant.  Iti  tlM  extant  tiMt 
the  RaatriEtiirlng  Act  incraaaaa  the  Lcng-nxi  profitability  at  Stta  or 
raduoaa  the  varlabHtCy  of  thalr  pcoflta,  it  will  Incxaaaa  tha  diartar 
vBliM  ot    sua    an!    glvaa    atablUl^    to    tha    aavtnga    an]    loan    inA«tiy. 

Baale  Aaajytlena 

"ttw  baaic    aaauifAiaia    ixvSarlying    tha     alnulatioia    era    aa     fellawai 
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•  TTT— liT  Of  tlB  cliUB*   foc  mtatm  diartarBd  aaao 
Um  Fi(»Y»MnL  rata  !■  «■«— i)  to  be  Sl.S  paromC  c<  ixsibI. 

—      OanielAl  ImMJiKii     CU— ilAlU  Uodlng  (dlnct  ad  inOLract) 
naetMa  3  pucaM  .of  MMta  ty  tla  md  of  1966  at  a  Mt  yield  of  trim 
plus  2  paroMit. 

"      L—in?'     LMaing  Km  no  lalanE*  riMst  affKit  bit  it  alloHO  Ut* 

alloHKxaa.  It  Im  aaui^  tliat  tha  tax  rata  ia  ait  In  tiaU  tianii  of 
laaalng.  During  tha  1974-1960  pariod,  ttia  awraga  SU.  tax  rata  waa  31 
paroant.     Qimntly  Can   BUm  atm  payluq  inooia  tsxaa  baaauaa  of  ^amtlng 


■•ta  to  1  panant.     Huglnal  ImwaUanLa  ara  at  300  faaala  polaca  ifecn* 

—      Bilatinq  PBwarai     Dm  aiaulatloa  aaoisa  Oat  T5  parant  oC  all 
H  mtqagaa  hava  adjustable  rata*.     In  1981,   tha  ndaral  «am  Loan  Bm* 
ard  WIcptad  Wo   nw  ngulatlcna   (rf  potantlal   far-raadiliig   ai^iltlOHIOa. 
rat,   it    vaatly   airandad   tha   luaiiKlty    of   aairiatir»ia   to  hadg*   thaw 
!«••  agaliat  intaiaat  rata  diangai 


saoond.  It  alao  diai^Md  Ita  ragulatccy  aooouming  nilaa  to  allow  tha  a 
of  Ion  nni4iai  loana  lAth  a  dafarral  of  tha  loaa  on  aala.  ttm  ilailatia 
honavar,  cki  not  aaaus  altliar  Inearaaaad  fiituraa  actlvitlaa  oc  liaiii 
uaa  of  lean  aalaa  tAOx  Jafarrad  raooyiltloi  of  ttoa  lea*. 

Tbr  Um   aggraaalva   aaaoclation    alMilationa.    tlia  aaaoclatlcp    ata 
with  a  hl^MT  portfolio  ylald  and  abova-avanga  ^t^xtiam  cC  Mo^r  ■•** 
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iqxKtsx  to  BBtm,  liHBUi      ttat  bacaosa  of  tl 

IKk^  In  «tf  of  ItsU  ^  not  aUot  tJw  SH.  iiAiMir  to  ba  pR^iMU* 

In  U84.      «B   rUfbsBn  In   nat  Inx^   in   19M   tn»TM  a*    fUUng  «m1 

l«wl  nu    ——-''■-    U   tIB.S   bUliCB,    tnC   tha  |i  <   j  can  acaiait    tx 
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In  th>  tolllrg  nu  aoMurlo,  alaoat  all  Om  atfact  ta  An  to  laaaiAg 
and  tha  affactlvs  loiiBS'liig  o[  tax  nitaa.  In  tha  othar  txo  Intaraat  rata 
■oaiarlca,  tha  Inkiatry  aiparlanoaa  agyagata  loaiaa,  and  thua  laaalng  la 
l^pracCicsl  bacsiae  laaalng'a  m^  affect  la  Uircu^  tiw  inwatant  tax 
oadlt  and  <lnirw1iittf¥i  ■lloancaa.  In  tha  taval  and  riaing  tat*  aoanarloa, 
half  t)M  affiact  on  pcofltaUllty  la  attribitable  to  tha  ftia  fw  anla  n  aa^i 
tlon  and   neat    c£    Out    nealna   la   dua   tO  tha   i 


It  camot  be  aaphaaixad  too  muSh  that  It  takaa  tha  nhola  amy  of  nan 
i^imaiiMila  to  aaka  tlia  atxuctunl  dmngaa  that  allov  Oia  inOwtiy  to 
o^at*  and  pcevida  f Inanelal  aarvleaa  djrln?  all  parta  of  tha  Intaiaat 
TBta  ^cla.  If  aarkat  rata*  fall,  titan  BUM  will  ba  patflttfila.  If  uBikat 
iMaa  atay  tiic^,  thn  tha  nw  povan  will  aCfaat  tarn  at  tha  lr»aaa  and 
will  allow  a  atnEtimlly  aoaid  d^naltory  lntaraadlary.  Miat  tha  taatruc- 
twing  Act  Btt«vU  to  da  ta  provlda  tha  SU.  InAiatry  with  tha  laquiaita 
toola  it  M»3t  to  my  haaltiv  ngardlMa  ot  Ota  ptma»  of  Ota  luainaaa 
cycla.  Ha  ana  alngla  uiyjiiatiiiuiit.  will  aoooMpllA  tliia  atiuctural  duogai 
aily  tha  coitiinBtian  of  ■^miaii^il  ■  holda  ht^ia  fOc  adilaidnq  thla  atzuo- 
tval  dunga  and  thua  a  ccnatant  poaltlw  fnfit  affact  trimx  tha  ihoU 
Intaraat  rata  cycla.  Itiia  atcuctural  ilianga  and  dlaiinUad  prodt  vari- 
abUl^  B^  actually  iMd  to  non  acclua  SO.  Imoluwant  in  tha  aartgaQa 
tBikat  Airing  hi^  intaraat  rata  parloda. 

*ggraaalva  Haaodatlon  Sary 

IWiLe  Til    tauaaiLa     alnulatad    nat     Incoa    In     1984    Eur    tha   tn^cal 
aggnaalva  aaaoclaticn;   labia  IV  fcaaanta  simlatad  nat  wcth  at  tha  and  of 
tha   aggraaalva   aaaodatlcn  haa   a 
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sl9ilfloaaU,y  bauar  ntun  en  a^vrag*  aaaau  tlan  inAiatiy  ^gragata 
.l.U  paroMit  varaua  1.18  parotnt  in  tJw  EalUi^iata  aeamTloi  -C.i2  pam 
<^nua  -1.31  parcant  in  tiM  laiwl  rata  aoanarlo,  at>3  -1.4i  pncant  uui 
-2.30  parattt  In  tlia  rlali^  r 

In  aadi  intaraat  r 

pnCiUiiility  (ratum  on  avaraga  anata)  for  tha  aggraalva  aaaodatiixi  thvi 
£cr  Uia  IsAiatiY  aggn^ta— 0.7S  pamnt  wmia  D.2fi  parcant  in  tiia  falling 
lata  aoaiBila,  0.39  paront  varaua  0.13  parowit  in  tha  lawl  Fat«  acanarlo, 
tea  0>47  pnont  varaua  0.16  parcant  in  tha  riaing  nta  aoKnzio.  Agnln  In 
thla  caaa,  laaaing  pmvidaa  iQui-fifllia  of  tha  banafit  In  tiM  foiling  rat* 
•OMBTio.  In  tha  ochar  two  intanat  lata  -  aaanaclaa.  taa-fifCha  of  tha 
total  af£act  laattrlbBt^le  to  axparata  poHan  and  tKT-flftha  ia  attritut- 
ilila  to  tha  dua  m  aala  praiapClcn.  Iha  dua-cn^aala  iaaw|iUan  tea  a  Buch 
larger  ralative  effact  fbr  tha  t^qrtfim  aaxxdAtlon  baoauaa  it  ia  aaaanaJ 
to  ba  a  fadaral  aaaodaticn  in  a  atata  tlwt  natricta  &»  anrciaa  of  dua- 
cn^aala  clAuaaa.  'ttia  aggragata  affact  in  z 
bacuiaa  (II  half  of  all  aaaocdatlcna  ara  atata  0 
ail>jBct  to  tha  EKaoiption,  and  (2)  only  aona  ata 


til.    DatailaJ  Dweriptlen  of  Powct 

Itm  Bank  Board  aaaa  aa  ana-  of  ita  9»la  the  adilavnit  cf  atnEtinal 
dtanga  within  tha  thrift  induatry  ao  Oiat  It  tun  fiaqiat*  ovar  tha  «itli« 
intaraat  rata  cycla.  thrift  Inatituticta-  tfnuld  ba  ohla  to  pRnrida  hcualng 
finaoca  and  Eininclal  aaivicaa  to  tha  taBTlean  pitilic  ovar  parloda  of 
fill  lainliij.  atabta,  en  itiiii  wialnj  intaraat  rataa.  In  ttit  paM,  thrift 
vl^iillty  haa  baan   aarlcualy  Uiraatcnad  aach  tina  tha  aocnav  auftarad  .a 
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qclitBl  hl^  In  Inunat  rataa.  %  raadi  tM>  qoal.  It  la  •■•■iCIbI 
•nd>U  thrifta  to  Mka  loan*  and  otlwr  InuMtawtu  awt  an  «a  aaoaltlva 
Intaraat  lata  Aangaa  aa  ara  thalr  dapoalc  InaCruanLa. 

■ntrlfta  mat  ba  giwi  cmpatltiva  parity  with  athar  financial  p 
In  Gsdar  to  tn^iaCa  wlai  both  raqulatad  and  n>™jii«*»i<  Inatltutiooa.  CMa 
IffCctaRt  aipact  at  audi  oc^iatltlva  ^Hty  1«  br^vJaiail  ln«a>tant  pOMan 
alladng  thrifta  to  radma  rlak  ty  aBCchtng  aaaat  and  UalsiUty  mtarixim. 

avaraga  Ufa  In  tha  T-ll  ytar  nnga,  lAUa  Qm  lilijjwL  ouaiUMit  ot  oammt- 
clal  bark  aaaata  ara  cOMardal  loana.  Oamardal  loata  ara  KMtly  alQMr 
■hdct-tarm  or  hava  ntaa  thldi  <liBnga  olth  mxlat  eondlticna.  today  livga 
btt«ca  hava  ona-half  oC  thalr  ocmaFclAl  and  Imkiatrlal  loana  tliat  an  Am 
vlthin  cna  yaar  and  flOur^fiftlia  of  thoae  wltii  ^iturltlaa  inaaLar  tiian  ^M 
yasT  haiiW  flcatlnq  lataa. 

Eipandii^  SU.  mroummHU  vlll  hava  aartBln  aynai^atlc  affaots.  It 
will  allnr  sua  to  oCfar  ctaplata  padta^a  of  financial  aarvloaa.  Dila.  In 
turn.  Mill  painit  tha  croaa  aalllng  of  aacvlcBa.  iha  raault  la  an  anarn^d 
and  Hora  at^la  euatowr  baaa. 

pPBOid  Dapoalta 

•n»  Act  uDuld  allov  fadaral  aaaodatleaa  ts  oCfar  Jaiand  difoait 
aanaita  to  both  Indlvl&Mla  and  coxpirata  ostoara.  Utha4i  SUM  (an 
otfar  KM  acooiaita,  Oildi  ara  tha  finctloial  aqui«BlB>t  eC  hoiaitioLd  AtA 

Q— arelul  dwuiid  dapcalta  ara  uaually  thou^it  to  ba  aoca  p 


of  actlvl^  UMn  hcuaalinld  aooounta,  but  eoaporaf  avaraija  lalnuMi  m 
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til#  OiM  tlM  mmrviam  oMtM  psr  &>llar  of  dspoalt  ara  ndi  Iok-.  Mrt  of 
t)M  ananntly  Mcft  CDrpocata  talAnooa  ov  be  ocspMiMtlng  talAiteaa  lAat 
■ila*  froB  eoMrijial  IsiUi^. 

A  Btidy  by  Vtm  NdiniL  MMna  Bai«c  of  BoMcn  [XtilUhad  In  1979 
InUoatad  that  aarvlc*  ooM*  aneuitad  to  G.G  paroKHi  of  Om  avomga  talam 
for  houAold  ctwddng  acoounta  and  cnly  1.7  parooit  of  auaraga  balanoM 
for  oocpccaU  chaddng  aecoutta.  Utteu^  in  tJaaa  tarn  aarpanXm  acoomta 
miT  %«iy  inrfitd>la>    cocpcsata  oiatonari  nay  dvand  and  raoalva  oAar 

talanoia.    Evan  If  eatporaf  danan]  dapoalta  ara  not  axtraaaly  pKtUtkim, 


diCoaifc  auOsritv  «lll  attract  to  8tu  hcualng-matad  tuatnaaaaa  audi  aa 
ocnUactoca,  davslcpart,  and  biildtng  mtarlala  vn^tlan.  1h*  BuOxrity 
will  nka  sa«  full  aarvioa  flnmdal  Inatltutiona  (or  tha  tnuaing  Intatcy. 
Itila  will  allow  SU^  to  aaiva  tmains  battar.  in  tlna,  tba  eerpecata 
dvBod  SmfiotiA  autlnrlty  i^  anabla  BUa  to  attract  octiar  ccrpizata 
•cooutUi  but  a  larga  natoar  oC  corporata  accxuita,  aifiactalty  fi^ 
nortnuBlnf-ralatad  buainaaaaa,    dmild  not  ba  anpactad  in  tha  naar  ftitura. 

n^i  I  lal  UUim,  ttMTorata  Cabt  aaoadtl— .  and  mtual  Wgida 
Iha  Act  aould  allw  Morally  durtarad  bum  and  nitual  aavin^  bailu 
to  iniiaat  19  to  100  parcant  of  aaaata  In  niaiari  lul   loana,  oanaln  oocpoata 
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alLcw  dlract  or  inllract  oaai«relal  ImMi^.  SuA  landing  hu  tha  idiant- 
agm  of  nukM-raapoiBlv*  ylelih  and  nlAtlvaly  dicEt  jBtiffltlaB.  Thla 
landing  [ravldaa  a  partial  r—rly  for  tha  oaaat-UataiUtv  Blntdi  at  mwt 
thrlfta. 

nrtHfia  tha  graataat  naar-tam  banaflt*  of  c^nrdal  LnUrg  ara  th* 
attraction  of  ttauaing-ivlatad  tuaiiwaaaa  aa  nan  amtamrm  and  Uia  liaair«| 
of  aqulinMit  to  axistiiig  eint.rwara  audi  aa  tuilihn  and  daval^ara.  Eiimt 
tually,  thrift*  aay  be  abla  to  attiact  a  widar  langa  ctf  cnriioCTita  tuataaKB. 
TTiaaa  naw  cuatoaiara  vould  •v*"'  ""^  dlvaralfy  tha  dafioalt  baaai  thaaa 
pcMara  will  alao  laad  to  a  battar  caA  flow  and  lacmvad  aaaat  ylald  Clasl- 
blllty. 

bafan  banka  and  tlirifta.  OJmiLial  loan  mdanrltlng  la  an  witls*^  mm 
activity  for  SU«.  Iha  aloulationa  aaama  a  naC  yiald,  aftar  loan  laasaa. 
of  pElm  plua  2  parcant  en  lumi  i.lal  landing.  Eifiirlad  umtmata  Mbt 
and  oitual  And  invasbant  pouvia  ala  Indliact  laaiiB  cf  ii— rri>l  landing. 

Oonamar  Landing 

tha  Jict  will  allow  fadsnlly  chartarad  SU«  an]  nuttal  aavlnga  bariia 
to  naka  aacurad  or  iwaenrad  cgiiaT  loana  and  loana  raaacnabty  (alatad 
to  tha  ivovlalon  of  auHi  cndlt..  TManl  bum  iu  hna  Uvltad  ooaaaar 
lean  potMca,  and  aixJi  ooisiMar  loan  ^nwth  haa  baan  vuiy  alow.  Moat  at  On 
Kra  prcCltatala  awmamr  loana  ara  oclQinatad  by  daalara  and  tbmi  aold  to 


DaalaiB  ^VMrally  pUoa  conau«r  loans  odth  tha  ibw  landac  Oat 
tha  f  looapUn  imSmt  tiMn  with  an  SO.    Iha  Mrt  vlll  allow  S««  ti 
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dHlK-  iRvwitcriaa  of  occauMT  voSa,   iM«h,    lA  tm.  My  iMUlt  in  Mt« 
bBlng  dila  Co  ^mantu  Rcra  oonauMr  loans. 

Tha  Act  HOUld  a^Mnd  tha  allaiabla  liiiiaalBaiit  In  Mivloa  ODcporatloW 
Eroa  thraa  parcattt  of  aaaata  to  flw  pu>o«>t  c<  aaaata.  Iha  Act  wuld 
[SOW  Qia  pnwialiai  that  half  tba  anvioa  oocporatien  Iwwattwnt  In  axoaM 
of  cna  [Brovie  of  aaaata  ba  uaad  Ox  aoMuntty,  Imar-clty,  and  oonnlt/ 
dBwla|iB*nt  puipoaaa. 

For  B  nuatMT  oC  aaaeelatlcna,  aarvloa  aarpontlaaa  gravida  occiald«rrt>la 
inooa*.    Iha  Act   will    gliv  aaaodatiooa    cha    flaxUdUty  to  w^^id  thla 


im  Act  rasff Icaa  tha  fadual  pcaaiiptlon  of  atat*  !«■*  that  prcHlMt 
cr  fMiiL  tlia  oBTclaa  of  &ia-cB-«ala  clauaaa.  IMa  ppawytlon  will 
Vply  to  eilatlng  ccotracta  that  ocntaln  antft  eljuaaa  and  (ravanta  atatat 
fxtm  limiting  tha  ability  of  fa^nl  Man  lai  ln»  to  imtoda  and  anfenw 
■nil    Iwiaii  In  iMH  aurhjaja  oantzacta. 

scata  ajurta  In  a  n^bar  ctf  atAtaa  Iibob  nilad  tliat  *ia  on  Ml*  clMaw 
mr  noc  faa  m^rrim^  ty  atata  tlartKad  laiteca.  CDiata  in  Mnwl  MaUa 
tan*  inl^  Oiat  dadanl  ■— oclwltiia  my  not  a»«i  claa  ifca  en  aala  oUMM, 
tot  oaota  la  othar  atataa,  Inelodlng  all  alaiaa  MIctsI  oti«a  to  txumiMr 
Oda  9»aclai.  haM  i^tiaU  Oia  rl#ic  c<  fadaeal  aaaoejatlaw  b>  MwelM 
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■Bvln^  and  loan  (f)ai«tlcn«i  (t)  It  pandta  lantera  to  Inciaasa  »»tipi|i 
portCallo  ylaldi  durliq  pariodi  of  rlali^  iaunst  taOm,  and  to  dacxvBM 
intaraat  rata*  on  nav  laxt^^  ori^liiBtlanBt  wid,  (2)  it  gr^rtJy  tudlitaM* 
th*  opsratiai  of  tha  ■■iiiiliii  auru^^  naihat  ty  Aortanlng  tha  iwraji 
lie*  at  nortga^aa ,  tltaraty  Incraaalng  •ffactlua  ylalda  to  •aoomhiy  iMitot 
inwBCor*  anl  attnctlng  tvnUm  to  Qm  nsidantlml  ■cctgag*  mtat. 

Tha  first  9oal  of  tha  Jja  ai  aal«  elam,  to  ^pandt  ■atlqaja  l^odac* 
to  adjjat  tha  .yiaLte   on  tliair  wccl^ftga  portfblioa,    ia  lArticularly   fe^of^ 

Kat^jB  landan  IncnaBaa  sira  rapidly  than  do  nrrt^rga  ytalih.  Vw 
raault  ia  a  \u  ii  in  1 1  ij  ratum  ai  tha  laidera'  m«all  Kirt^^  poctSoUoa. 
Itw  ^m  lai  aala  rl  miaa  pazmlta  landara  to  idjuat  at  laaat  a  portlcn  of 
Owir  (xctfolloa  to  yl*lda  that  laflact  Frawailing  ^Kkat  emdltlaw.  If 
audi  pariodic  adjoataMita  Mar*  not  powlbla,  tha  fiiMfidal  vliUUty  of 
aavinq*  wid  loan  aaaociatlcnf  would  ba  sarioualy  mdKatnad,  liai  ■!■■  Uialr 
coat  of  rl3li^  fcusinaaa  Iprlnarily  tha  1 
tand  to  anaad  thair  Inoow  {fciiully  tha  ■ 

ncrt^ga  portfblloa,  audi  i 
foe  Mich  aaaociationa. 
banafit  &iia  tha  aliMnatiai  at  tha  Ai»«n-aala  claiaa.  If  l^dna  nold 
not  Induda  and  anfizua  tha  i  liaiai.  thay  mild  faa  EOcoad  aithar  to  iacnaaa 
■l^iiflaiRtly  tha  littaraat  lataa  diaiqad  en  naw  aoitqiTW  at  not  oMar 
fliad-TMa  iKctqa^aa  at  all.  IMdar  audi  ocnditicna,  "<*«-*"j  lii  iiwa  (dd 
HDUld-bs  aaau^itiza  vcnild  raoalva  an  iidmigainad  Ibr  oinJtell  m>i  tmt 
banami*  would  hava  rrctil—  oC  laaa  aoctgaga  aiailjUllty  m^oi  U^mt 
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taoaf It  both  Om  tDETaring  pi±illc  Kd  fsdnml  MaocUtlooa. 


rasolt  ty  «fBKti^dy  Insvaatng  Hm  ylald  ai  Bsngag*  r«—  *iaoaifi  Mcurl- 
tlaa  sold  Iqr  tha  IMaral  Hov  lisan  K»tq>a»  Oscporvtien  and  ottwr  ■■■■■hin 
■Kirti^^  ^ukat  Mlloa.  raiC  BoirltlaB  an  ■old  at  s  AUcont  (!«•• 
tlnn  ftoa  ivtoa).  flipUaatlcD  of  tlw  dua-cn-aala  dauaa  raaulta  in  flill 
p^wnt  of  ■  Kictgag*  and.  tlMa.  {toSiom  ■  aot*  npid  raCtsn  c<  iMpltal 
to  Om  aacurlty  teldar  tian  thara  wuld  ba  if  Qiara  laa  auboiBtlc  aaaiap- 
tlm.  UN  c^>ld  [ay  iMdt  of  a  dlacantad  tottgtgt  obligation  iztAioaa  a 
hi^tar  iCeactiva  ylald  ty  ratuminq  tha  dlactint  u^^uiwit  of  a  icrt^ga 
purdaaa  ovu:  a  Aoctar  parlod  at  tlna. 

H  Laodar'a  liuMllty  to  «nIlBroa  a  iba  en  aala  dauaa  inquaatlonably 
vDuld  nault  in  an  incraaaa  in  Um  avaraga  llSa  at  Kct^ga  paa a  throu^ 
■aasltlaa  and  •  OMVaatnidlag  ^oaaaa  in  tlw  attnctiwnaaa  oC  thaaa 
aacuritlaa.  Iha  potantial  adMraa  ti^act  ivm  tha  aatrwifcry  Mrt^ga  ^Akat 
MOUld  faa  oonaldanUa.  During  tha  five  >wm  andlng  mi.aJiw.  31,  19T9,  tha 
IKM:  alona  purd^nd  an  aggngata  prlncliiat  annt   of  tia.4  bUUon  in 


d  pariod  cC  incr^uing  Intaraat  rataa  tha  atam  aala 
daiaa  ia  tha  principal  naana  landara  twn  to  <vgnda  thair  pocttollo  yield. 
Wwi  Intwat  lataa  fall  (odatlng  bcnoMZa  can  taka  adwncaga  of  tlta  rata 
daclijM  by  refinncing.  Landan  (aca  an  aajii— Ulc  rlA  faaeaiaa  Hwf  crnmOt 
ndaa  tha  rata  on  loat  of  chalr  «EtBtlng  portflallo  vhai  intaraat  istaa  rlaa. 
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e  Ju»-ai-«alB   clauaa   reOucam,    bat  dooa   not   elindnats,   tha  aayantiy   a 


If  now  nDTt^rga  raUa  are  <«ry  hlc^  ty  historical  Rflnbrik,  th*  lie— 
fauynr  m^  te  able  to  have  a  Icwer  imChly  p^mnt  ty  nejimlnj  an  exlMtlJng 
■ortgng*  and  cMainljig  a  ■ueovJ  iioct:ga9*  rathar  Oim  ly  obtaining  ■  imm 
£lr*t  mortgeqe  at  rarket  cataa.  Hitti  this  occura.  prap^n>anta  ara.  at 
□ouraa,  cackioad,  and  ttia  portfolio  ylald  incraaaoa  at  a  Bxti  alouar  lata. 
Budi  aaaiaptlona  ara  fcoCltabla  to  Out  bocrwaci  only  ulian  tha  axiatlng 
■oct^qa  haa  a  rata  aiqnltleantly  balof  nan  ■ongagt  rataa  apJ  tiiNn  Hm 
aaojil  ncxtqaga  ia  rslatively  anil  oca^parad  to  tha  firat  Bort^ga.  Niai 
thase  ccnUtioia  ara  pnaant,  the  "blanhd'  iiprttpga  rata  will  ba  balcw  nan 
nortgaga  rataa.  Both  of  thaaa  condltlcna  ara  praaaiit  on  acrt^gaa  that  ara 
batBwan  tHO  and  flue  yaara  old.  On  imit/  acrtgagea  older  than  fiva  yaara. 
Out  rcDBljiing  [xlncpal  balance  ia  ■nail  in  relation  to  the  purdiaaa  prioa* 
ItiB  f  inanclnri  of  euch  houaea  vlth  aaauwhla  nDrt^gee  cen  aily  be  dona  irlth 
i^Ey  large  dawipa^iBnta  and/or  large  ■■  '^"^  truota. 

Hoat  of  tlw  norti^ga  blanooa  ajtatanliiig  are  leae  than  fiva  yaacv 
■old.  niia  la  tiamuae  of  Um  vasy  rcbiat  Tnuaing  ^irkat  activity  in  Om 
period  197G  to  1976,  tha  hi^  rata  of  orlginatlona  Airing  that  period,  Md 
Ota  fact  tl»t  aaamptlcna  <ara  not  all  tlwt  frcfltabla.  Iha  raault  ta,  at 
ooiraa,  that  nciat  «latlisi  nertgagee  ara  very  attractln  to  aa—a  bacauaa 
caiCTHit  ncEtgaga  rataa  ara  «ry  nudi  In  aaoaaa  of  thoaa  isnaillng  in  ISTS 
to  197B. 

Hm  hiatorleal  pcepaqmant  avarlanoa  oC  SUji,  dkiring  a  period  iten 
^wuiptlcna  HKa  not  advanta^cua  fbr  Oia  bu>«r,  has  bean  Uiat  tfnit  9 
percent  of  aidatiiig  telancea  (r^iBy  in  aiy  ^ar.  lliia  reaulta  ia  aA 
average  lean  nturlty  oC  about  9  yaara.     During  perioda  of  hi^  ■nct^ga 
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Titaai  Oils  pcipaywit  axparlinoa  falls  aa  disiTaCionnEy  ipiw  ara  raAioai], 
and  tha  frapqnHit  rata  ia  peAnpa  raOooad  to  7  parcant  psr  yaar,  again 
■aamiliiij  fai  aaai^itlina.  Itiia  aoETaapanda  to  an  affactlva  laftiirlty  of 
about  11  i«an.  K  fcctdUticn  of  tha  anrdaa  of  all  ftw  iwi  aala  clau— 
Nould  pcotably  raOioa  tha  Enpeynnt  nta  ty  no  man  than  3  panant^a 
polnta  aiid  a  eaaultlng  tni.  i  a»»a  in  Om  a«nmg»  nturlty  of  Aoit  16  yaara. 
If  Out  MW  nongagt  rata  e«caaa«a  tlw  partfl»Uo  yiaU  by  500  taala  polnta, 
tha  pcrttollo  yiald  will  ba  IS  baala  pdnta  til^ii  if  laamil  ln«  ar« 
pnMMtad  thai  If  aawnptlona  oooEraa  to  Ota  aMant  IndleBtad.  Aa 
diffannoa  In  portfbllo  ylald  vlll  Incraaae  If  tiM  9ap  batiiiui  ad^tlng 
and  naw  XBrtqa^B  rataa  paralata  an!  aaauqiticna  "■**l'»'«  at  a  hi^  ivta. 
of  oouraa.  after  aoni  point  tha  aitatmdin?  principal  balanoaa  batoN 
■nil  oKUEfi  in  ralatien  to  tlia  purdiaaa  pdoaa  ts  nka  tha  "bloidad*  rata 


•  loai  ia  that  loidara  do  net  gmt  orlijiniitlon  fna  tlMn 


ociginata.  Orlginaticn  polnta  In  axoaaa  of  cna  uaially  r^aaa^iL  nat  Imiiia 
to  tha  landar,  and  aadi  point  aaartiaad  trme  tsi  yaarm  i  ^taawita  (pfccod- 
BMaly  a   ona-ai#ith  of   ona  parcant   Inrranaa    In  yldJ  oi  tha  mon^qt. 

Uaalng 

Iha  Act  would  allov  tadaral  aaaodationa  to  an^ga  in  a  xtdi  wrta^ 
of  laaalng  actlvitlaa. 

iMulng  f raqiMntly  ooaira  i4Mn  tlia  laaaaa  is  aifcjact  to  relatlvaly  loa 
taaaa  and.  thanfOca,  hia  Uttla  naad  fbr  Inwataant  tax  oadlta  and  d^irv- 
ciatien  alloiBnoaa.  nia  laaaor  can  purdiaaa  tlia  aiulpnant  Md  taka  adiVD- 
ta^a  of  tim  bmrable  tax  provlalcna.     Slnca  SKa  an  nov  paying  alm^t  no 
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■en*  •qnlllxaticn  ot  ■upowr— nt»  with  o^Btarctal  baika  that  on  ai^^ 
In  Uulng  actlvltl«. 

Hw  Ecmnlc  nanowry  "Tax  Act  of  19S1  ocntalna  a  tuiCar  of  frcwlaiona 
ilMLllng  with  lining.  1t)«  Traaaucy  Itaa  yvt  to  laaua  IjiplsiaRttiq  Ta^il*- 
tlcoa,  due  It  la  fraaatura  to  alacuaa  ticw  laaalng  powan  will  atfact  SU« 
In  tha  long  tax.  !)«•  Imd  {rlnclpal  diangaa  mndatad  ty  tha  Act  oemjarnlng 
laaalng  ara  that  tha  laaaor'a  aqulty  ImiaaUiiL  In  tha  laaaad  aqii1|— il 
naad  oily  ba  10  partaot  and  that  tha  laaaa  naail  ne  Icntar  ba  daal^Md  to 
ba  profitabla  without  tha  taa  faanaflta. 

•nm  typical  altivticn  pvMlttad  ly  the  naw  tax  lar  xculd  ba  aa  Ibllaiai 
C^iitBl  -j.<i— *  la  daalrad  ty  a  co^iaiv  tlHt  y^  no  uaa  fOr  Qia  Ijwaafnt 
tu  cxwltt  CT  d^KKlstlon  alliMBncaB  bKBuaa  ct  lew  taaaa.  Iha  laaaor 
liiiiliiiaaa  tha  aiiulfiiBnt  and  flnancaa  90  parcait  of  it.  Iha  laaaa  paynKita 
Bi«  daal^iad  to  aiBctly  aqual  tha  dAt  aaivlca.  Iha  laaaor  cMi  taka 
advantage  of  the  Invaatnant  tax  cradlt  and  d^scadaticn.  At  tha  and  of 
tha  laaaa  period,  Om  ieaaaa  am  purchaaa  tha  aqulpnent  for  HV  prlca 
agreed  i^cn.  Tha  laaacr'a  origiaal  equity  tni«atBaRt  ia  anetly  offiaat  ^ 
t  tax  cridit. 


Iha  Act  would  allow  BUM  ta  Invaat  tip  to  100  peitjent  of  aaaeta  In 
loana  on  the  eacurilv  tit  raaldaitial  or  noiraaldantlal  real  property.  Iha 
Act  thue  I'lPwaa  certain  raatrlctlone  daalliq  with  loana  on  nonraaidantJAl 
caal  pccfiarty.  Iha  Act  alao  rviDvaa  loen-to-^Blue  reatrlctlm*  en  realdant- 
lal  nal  pn^iarty  and  tha  etatutoiy  raviraiant  fbr  private  nortgage  Inaui^ 
mcB  CXI  loana  with  Icon-to-iivlui  ratloa  in  a»c— a  of  90  pareant. 
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IMm  ootliarlnUon  HOuld  allar   (aihnlty   diwtarad  ttlM   and  ■ 


on  «  111  <■<«■»<  baal«.    Miqr  nauMldntlal  n 

al  raalOmtlal  aartjaijBa  in  tMO  raapac 

u«  miA    leia    UJosly  tio  b*  pc«|iaii)  Oun  ■  acrtgig*  on  a   alngla-Eaadly 

AMlllng.    HontHidantUl    lortga^M    thua  tiava    mch  dlCfcnnt    otfi    flof 


laidar  la  d^anSant  on  aalaa.  nota.  or  acaa  aladlar  fitctoc.  Ttta  ratum 
to  tha  lanter,  (inn,  la  partlaily  daflarrad  tut  poumlally  artianoad. 
MOmi#  Qm  wt»^«^  ImbmM  rMum  on  a  nanraaidmtlal  ■ert.9a9a  nay 
uBHd  that  en  a  alngla-Cndly  ■BCt^ga.  Om  datoiilt  rIA  ia  hl^iar  ana 
Om  cbA  Oat  la  Bleiwar  en  Ow  ncnraaUntlal  nrtgaga. 

tknraaldantlal  ^atgaga  autlerltr  la  a  natural  o^dannt  of  raaltot- 
tlal  aort^ga  autmrity.  Oartaloly,  tmi  Otrittm  ■ould  Imaat  all  thatr 
inrtlbUo  In  nidi  loena,  if  for  no  othn-  riaon  than  tha  poor  eaah  floi 
aay  aeoantinM  Om  aaaat-UaUlity  gdantcti.  Itany  ttirifta  ny  find  aoM 
piofltAIa  (fportmittaa  in  llnltBd  nonraaldantial  RDrtgacia  landing. 

Qiartarlng  « 


•ttm  Act  frcpcaaa  a  anttar  c<  diarQaa  ra^rdliq  tha  diBXtaeing  at 
oaaodatlm  and  tha  conwaraion  at  ailatinq  aaaoclatiaia  to  ttia  stack  laai. 
Savlngi  and  loan  aaaoelat^cna  nay  be  althar  of  tha  nitial  or  atotk  toau 
•am  Act  wuld  allow  tha  Fadanl  Hcae  loan  teric  Kianl  to  9wit  da  ncMO 
fadaiBl  atodc  diartaia .  Ovar  tha  paat  tan  ]^an,  tha  Majority  ot  all  aaao- 
datloia  raoalving  Inauranaa  of  aocouita  hBi«  baai  atata  atock  a 
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Hm  propCT»l  dwngi  will  r— tor*  at  laaat  on*  »iiiirt  of  tha  dial  ayat^ 
In  tlKM*  Btata*  Otat  laau*  da  ncwo  atock  dianwa.  Huy  oagantsara  at 
aavlng*  ml  loan  aaaodatlcna  pcatar  U>  gat  a  atock  diaita^,  aoi  thq^  aza 
notf  BoEod  to  cMaln  a  atata  Omtmr.  la  artHtlm,  da  povo  f adaial  atodc 
'  will  raduca  rlak  to  tba  Mdanl  tteviiqa  and  lom 
ai-  Ititla  ^at  rmi  aaaodaticna  ararlinea  m^  Initial 
oparatlng  loaaaa,  tte  Initial  c^dtallaatlon  ahould  ba  nva  than  aufllclant 
to  afaaocb  eat/  aM  all  eputttlng  loaaaa-  of  naf  atodc  a 


$2  nLlllcn.     Ilia  only  rlik  [XOtactlai  FSLIC  haa  with  a  mw  mitiml  — — ir- 
ticxi  la  tliB   pladgad   d^Kalta    of  tlia    — t"'*"*".     nid   thia   ia   iueA   loiar 

Iha  AA  alao  n.i4JCa«a  dian^a  in  w*n»i-*-*^  ■T>*r*-  anwEvlcn  proca4iraa« 
Ifia  pcindpol  itianga  wculd  ba  bo  allow  sv  aawingi  Bid  loan  aaaoclatlcn  or 
nutual  aavlnga  bank  to  ocnuart  to  a  fadaral  atodt  chartar.  Praaant  law 
doaa  Tut  allow  fadaral  utoA  andnga  tailca,  mS  only  a  handful  of  aavlngi 
bcnka  hava  atata  atock  diartan.  Sinoa  19T6,  a  total  of  99  aaaodaticna 
with  aaaata  at  Oia  tin  at  ocnvaralm  ot  $18.2  bilUcn  tava  acnwactad 
.to  tlta  atodc  tixm.  niay  Incraaaad  thalr  nat  uoctli  ty  an  aggragata  S4S0 
nil lion. 

■Bx  Act  would  allcw  uaoclatlcna  In  atataa  that  do  not  allow  atodc 
durtars  to  convart  to  Cadaral  atodt  chaztara.  Iha  prl/Kdpal  banaflt  of 
the  pti^oaad  sxpanlad  canvacslcn  poaara  la  that  It  will  fxtyiiOa  a  imana  ty 
ii*\idi  aaaocdatiana  wuld  ba  abla  to  incraaaa  nat  wocthi  Oila  ultijBtaly 
raduoea  tha  riak  axpoaura  of  FSLIC. 

Biy»ney  ftoiulaltliTW 

Iha  Act  eigianJa  ths  powar  of  tha  FSUC  to  daal  wl^  icOblas  caaM. 
It  authorlMa    cartaln    EDargua    a^rooa    atata    Hnaa   and  a^rcaa   inatltutloi 
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•  ft«iM«Wft«» 


Rx  all  tlEBe  aemmriat  ■  vorth  <^*  cC  ■ 


■  el  UrtiLUtl^  la  {nfeiUr  coviataic  id.tti  MpLiad  nkl  grawUi  at  ttw 


■Mn*  a    lcn9-«ui    Hrdnga    oitSoi    c^    n^    nw    Mwtngs    li— a     lM*r«M 
cndltad  HDuld  ba    hbU.   in  aaoMa    a<  6   iwtwnL  of  aavlii^  Arlng  wA 
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Hm  •InilBtlcn*  Inooipacata  Oia  all-aavuB  o^^ificata  procpvL  Id 
tlw  lm«l  rata  eaaa,  thaaa  oaRlficataa  told  10.5  paiont  of  dipialta  at 
tha  and  of  1901  mi  23.8  paiont  at  tba  m  of  1962.  It  la  aaaiaad  ttat 
afinmimtaly  90  paroant  aC  Um  finda  flawing  Into  all-aauara  oarttficabaa 
MuLd  hava  oOiaiviaa  ^na  Into  miay  lallcat  CMTtlfiataa.  and  ^xiay  iBIItat 
cartLfiiataa  ahaiply  incnaaa  at  tlia  and  of  Ite  Bll-aavan  iristh.  Ha 
almlatlcn  of  Uw  lawil  rata  .ooatiol  caaa  {cojacta  Induatiy  loaaaa  of 
$4,971  bUUcn  in  1961  aid  fT.TlS  bUlion  in  1981  awi  with  Om  all-aavwa 
pcogranu  Utlto^  Out  all-aa^vra  oartUicata  has  a  fauocabla  afEact  en 
profitability,  tha  mturii^  of  old  4  ■yaar  and  S-yaar  fizad-rata  aartUi- 
cataa  {at  lataa  of  7.50  paromt  and  7. 75  paromt)  haa  on  advaraa  pn;Cit- 
ahUlty  affwrt  aa  ehoaa  oartlficotaa  an  ralnvaatad  at  retaa  laatiwi  12 
pacoont  ml  16  paromt.  M  tha  and  of  1960,  about  Siai  bUUcn  of  Smm 
oartificataa  wan    cutatndiAg,    aid   ttatt   $50  bUlion  Datura  aatti  yiar> 

Ovar  tha  parlod  1962  to  1966  tha  avaraga  naw  tnrtgaga  rata  la  pro>ctad 
to  ba  18.71  parcant  in  tha  Ivral  rata  aoMario,  19.84  paront  In  tha  rlaing 

tha  30-iiDRth  oartiflata  avaragaa  15.46  paroBRt  In  tha  laval  nt*  Com,  17.03 
poroant  In  Ota  rlotnq  rata  i>aa,  and  10.47  paicant  in  tha  foiling  taba  caaa. 

Induatry  jlggragata  Oentrol 


In  tha  laval  rata  oontiol  aimlatiai  tha  ^mial  growth  rata  eg  Maau 
ovar  tha  1962  to  1986  pariod  ia  5.02  pamnt  and  Qm  Bvinga  ^owOi  iMa  la 
6.09  partant.  Iha  □orraapcndlng  aaaat  vuwOi  lata  in  Om  ^'<'"7  rata 
aoanario  ia  7.01  paro«<t  an!  4.06  patcant  In  tha  rlaing  rata  oowacla.  M- 
thoi^i  thaaa  growth  lataa  ara  low  ty  hiatoclcal  atakkrOa,  thqr  m*  eonal^ 
tait  with  a  IDtaly  taatrietiva  nonatary  policy  o«ar  Oia  parlod. 
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■  oafirto  Wycot  eJ  «»  »t  "'ipp  partJbUo.     ite  Bfcnla- 


tte  all  ■■■■  ondfkMtaL     ac  Iha  atf  tf  IMO.  MKk  — t-*—  X.B  fkhc 

ficM  an  11-2  pcfom  <«  tmiti^  tt  Om  mA  at  ISm  jBiud.  ad  — i-x-j 
OBd-tKlli^  fwt-JHfW  rWiiQiHr  ly  tlv  mB  <«  IMS. 

to  tas  -1.12  pciiHK  1b  im  and  -l.tB  pKiaatt  in  1MB.     Is  (&■  rtelag  nrtc 


yatfttt  1st*    ^   Bfft   t^rrb    Is   Am    1M2   ±o   nflS  p^rl^    !■   &.6  f 


^  ptKTlaUo  ytji^   la   25  taste  polMa  1n#^ 
^Mb  rs^  an  tt  pcroan  (<   i^lni^   (S.B  ^m£  !■ 
n^  vttat  -T-*-"^— —  H»  SD  1 ■    of  aartav  )«).■  p 
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>  30  pwcnt  of  llablUtl—   C9.4 


paroant  im  tha  Inkiatzy  « 


nortgagaa  {ir^ny  1.0  pmratot.  faatar  than  naticnal  ■vT«g— 


ttggnulva  aaamiatlcn  In  th*  Uval  nta  acwulo  la  -0.93  ptrotat  In  1983, 
-0.62  pwont  In  1W3,  and  -0.S3  parcaM  In  14M.  Inlatiy  awnga  muta- 
bility tor  thU  aoanarlo  ia  alnuUMl  to  tm  -1.13  panant  In  19S2,  -l.OS 
parcSTt  In  1963,  and  -1.31  paront  In  1984. 

UtlKu^  tha  iggraaaiua  aaaoclMJcn  invaata  nuch  nor*  h—wlly  In  noo- 
wixtgagt  aaaata  than  Ldiatry  awraqaa,  ita  hi^MC  aavlnga  ^oMh  rata  vlll 
cauaa  on  obon  avange  grofth  rata  of  njrtgagH.  HaiimiM  of  thla  «d  Ub 
fwtar  pr<^)«ant  rata,  ttia  aggraaaiua  Maodatloi  vlll  ba  abl>  to  achlMM 
an  adjiiatabl*-rau  nort^iga  piCfiocticn  c^  tha  poit.f011o  of  53.5  piTTitit  Iv 
19es.     In  tha  IWMl   nta   coaa,    ncn^^    fall    On  TS.3  palCHIt  at  ^nU 
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■t  tha  and  of  1961  to  TS.2  pwnnt  at  mmmtM  at  th*  <nd  of  1986.  Plially, 
e  uaocdAtlon  hu  poaitlvk  nsC  ncth  at  th*  and  of  1986  In 
a  atanafio,  and  Ota  lata  of  ^outli  of  nat  Morth  In  tha  falling 
o  la  28.5  panant. 


DaMnd  Datoalta  anJ  Oetiii»rclal._L«illiig 

Aa  Indicated  aarllar,  daaand  dcTxait  ponar  and  oamarcial  landing 
[dli*ct  ma  Indirect)  ara  ainulatad  toqthar  bacauaa  of  tlia  Inatituticnl 
Uidugaa  bati—ari  ocBBarcial  lean*  and  caqpanaatliiQ  telaneaa. 

itia  affact  thaaa  poaia  hava  oi  nat  Imna  rtapenrta  vfoa  tin  Intaraat 
iM*  aoanario.  Curing  a  noniBl  t^nard-alqplng  yiald  curua  parlod,  DCart^ga 
iKiding  is  nora  irofltabla  than  oamrdal  landing.  If  tha  ylald  curuB  la 
flat  or  lnuBrt«d>  ocBBarcial  landing  la  wot*  ircCitabla  than  ncrtiiaga 
laidliq.  Iha  afCact  on  irofit^illlly  Blao  d^iank,  at  cxuraa,  i^sn  Uh 
laiaant  of  aaaata  in  canarclal  loana.  Tha  19S4  cizitrifautiCn  to  ratum  on 
•varaga  aaaata  for  tlM  Induatiy  aggragata   la  O.OS  jiaroant  in  tha  failing 

th*  rtalni  rata  aconario.  Uw  19M  eontrllMtlon  ol  thaaa  patfara  for  tha 
aggrBBBln  aaaodjtlai  la  O.OS  parcMit  In  tha  falling  rata  oaaa.  0.16  ii'oaiit 
in  tha  lavat  rata  caaa,  and  0.19  percant  In  tha  rlaliq  rata  caaa.  ttia 
ooipocata  powan  accomt  Cor  tuo-Uftha  of  tha  total  InXBB  attcitut^ila  to 
tha  padiaga  fta;  aggraaaiua  aaaociaticna  In  tha  lai^t  or  rlaing  lata  acanarioa. 
Ihaaa  pouus  acxxuit  fix-  juat  mdar  half  of  Om  total  incona  attrlUitabla  to 
tha  packaga  for  Inaiatry  aqgra^taa  In  tha  Iwal  or  rlalnj  rata  eanario. 
Ihaaa  powara  hava  a  ralatiwly  ninoT  ii^iaat  in  tha  blling  nta  aoanarlo. 
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ir  Lanfllni) 

i;  landing  lui  a  ralatlvaly  nodtat  affact  en  dk  I 
aawral  caaaena.  ?lrat,  tha  nat  yiald  en  auch  landing  la  aaaawid 
prim  rata,  and.  thla  pnibably  owaratataa  Aa  aivacud  yiald.  ipaixni 
atmar  lanUnq  raadiaa  enly  3  pai:oanl.  of  aaaata  In  tha  InAatiy  a 
caaa  and  5  peroanC  In  tha  aggraaalva  aaaociatl<ii  caaa.  Iliizd,  baaaaa 
of  tha  Intaraat  nta  aaawpttona  and  tha  yiald  eurw,  conauHd:  landing 
actually  flapraaaia  froCltablll^  In  tha  foiling  nta  aaa.  Ihla  ia  taBOHaa 
oammtr  landing  ccnaa  at  tha  aqianaa  of  taxt^^  landing,  and  tlia  nortgaga 
rata  aicaada  tha  ccnamar  lean  rata  tn  foiling  rata  parlok. 

Pua-on-Sala  PraiyLiai 

Iha  ^la  m  anln    praaiptim    affillaa    cnly    to    fodaral     iiaaiirtat  Inia.     In 
thoaa  atataa  that  [rdiililt  tha   anrdaa   of  Aia-ai  a  ale  claaa.      Tha  ajgraa 


that  pn^ilbltad  tha  aaurdaa  of  Hm  (km  en  aala  clwaa. 

a  af  Bact  of  tha  Jua  on  aala  taaaniliuH  d 


grailailly  tall  to  a  laval  that  nakaa  aaauq^titna  ivfcofltahla  figr  faoROMi** 
ihla  la  baeauaa  tha  rata  on  tha  flrat  truat  blandad  wlQt  tha  rata  oi  tha 
aatxnd  truat  will  ba  cloaa  to,  or  aicaad,  nax  Bartgatia  ataa. 

Tha  anftjcotant  of  dua-cn-aala  tbr  jiM  foteral  aaan  lal  lua  tn  Ihraa 
atataa  that  pravant  tha  aaardaa  of  Aia  ai  aala  i  laiiaaa  mild  toEcaaa*  Um 
19S6  net  InooM  by  $Se4  adlUcn  in  Aa  laval  i«ta  caaa,  (768  Allien  In  Om 
rlaing  rata  caaa,  sni  $134  in  ata  (ailing  rata  caaa.  Ttiaaa  afSacta  oDold 
ba  ■nzDiljaitaly  ifadilad  If  all  landara  oould  wifvoa  Aia-tn  aala  Claoaaa. 
Tha  Am  en  aala  nan^itkii  aconnta  Sdt  atout  aw  thl»a  tla  ioBaaaa  In  nat 
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I    2cc   toUi  U>B   laMl   and    rlslnq 


has  lax^r  ralAtiw  affaota  91  profit^ili^  than  fbr  indiatxy  aggragataa* 
nila  priipt  Ion  Incraasaa  tha  Incoia  of  th*  aggraaai^w  aaaodatlon  In  1964 
In  tha  leval  rata  caaa  ty  O.IT  parcane  aa  ccnparad  to  0.05  panant  for 
InAjvtry  ajji'ijitaa  Itia  ini  laai'mllnj  figurva  fcr  tha  rlaijig  rata  aoaiario 
•la  0.19  percent  and  0.05  parcant. 


Laaalng  ntitaa  a  <ll(fBraaca  cnJv  in  tha  falling  lata  caaa.  Idaatng 
panda  ivon  a  poaltiva  nat  Inram  frca  c^iaiatlcxiB  to  ba  aucoaaaful  biraiiai 
at  of  tha  iroflt  attrllutAla  to  laaalng  arlaaa  froa  tha  dilllt^  to  uaa 
vaamunt  tax  czadlta  and  dapradatlrin  allouanDaa.  If  tha  aaaodatlm  doaa 
t  hBva  positive  nat  <varBtln9  inocne,  thai  It  pcotaUy  haa  no  tax  Uatdllty 


t«aalng  acccuita  tor  (KToilaBtaly  four-flftha  at  tha  aMltianal  inocm 
>  tha  padcaga  In  tha  EalUng  rata  uaa  tcr  tha  aqqraaaiva 
n  and  alitoat  all  tha  IniTaaaa  tor  InAutiy  aggia^taa.  laaalng  la 
uaad  aa  a  maana  of  halving  tha  •ffactl'W  t«I  rata  In  tha  Imhatry  aggis^ta 
CBaa  and  allndnating  tuaa  flsr  the  aggraaalve  aaaoclatlon. 

Ona  not*  c<  cauticn  .  la  In  erdar  ra^rdlng  laaalng.  The  Bammlc 
Haoomy  nm  Act  of  1961  ^«aa  laaalng  very  attractlva  to  coital  Intanalva 
miBniaa  not  naadtng  furthar  Invastmnt  tax  cradita  or  dafradMlcn  allcw- 
ancaa.  laaalng  will  alao  be  vmiy  attractlva  to  tertu  and  SOm  aa  tax 
avolAnca  davlooa.     Oxqpatltion  aacng  laaaoaa  i^  be   ao  Intenae  that  part 
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IMM  jt^tmtttM  an  iflnitriclant  to  (Kvlaa  tha  dabc  aoiulnd  bo  jurd— 
th*  cipital  a^ilpnot.  In  thia  naa.  tlia  lauor  nouU  haw  to  la*  purt  of 
tla  ^^)  floM  ^narat«d  ty  ttw  difrsdatlon  •llowuicas  Co  aarvlea  Om 
dibt.  BacttuBa  tha  »w  tax  laglalatlcn  ■>  fiMtaaantally  diongM  Om  tax 
■^■cta  of  Laaalng,  airf  frajactiaia  abait  tha  affacta  of  laaaing  mat  ba 
intarpratad  wLOi  cmitlai, 

Barvloa  Cprporatlttia 

Port,  of  tha  difficult  In  almlating  tha  aj^anaiCn  of  aarvloa  eorpon- 
eloci  vpowannaRta    la  th*   fact  Uiat  tha  axiating  llnLtatlm   la   falidlng  In 

about  dfia-half  of  cza  parcant  at  aaaata.  Itiay  rlaa  to  1  ijatoawL  of  aaaata 
in  tha  industry  aggragata  laaa  and  to  4  parcxnt  of  aaaata  In  tlia  ugyL-aaalm 
aaaodation  eaaa.  Bacaiaa  cf  tha  parowt-of  aaaata  Uidtstttn,  tha  addi- 
tional aarvlca  cccporation  1 
wrth  ty  nedaat  ralatlva  ai 

MI  Famia 


Iha  ilnulatlon  nodal  ia  quita  llnaar.  thua  tha  affiact  of  all  poMW 
will  ba  appmnliBtaly  tha  nan  of  tha  efhcta  dua  to  IndlvlAal  pOMar*.  It 
la  uaaful,  hoowar,  to  hl^i^it  nvaial  taaturaa  of  Om  raaulta. 

Pint,  laaaing  la  vary  Inpvtant  In  tha  dtellning  rata  eaaa.  Mthao^ 
tlMTa  ctuld  be  a  wlda  ranga  at  Oia  aatJnataa  of  tha  diangaa  dua  to  laaaing, 
tha  fact  mnlna  that  laaaing  liH  a  alTilfliant  [zofltahllity  affact,  anS 
thla  cfiarataa  thnii^  tha  taxaa  aaaociaticna  mat  fay.  Laaaing  1*  of  OO 
bnflt  mlaaa  ntaa  fall  and  ECOflta  tum  poaltiva. 
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Saeond,  Qim  Aim-at-maLm  iKa^ptlm  idJ.1  timvm  aivtlfloutt  afCKti  In 
cartoin  stataa.  Again.  ■  rangi  of  — ti— t—  1m  pcaalbl*  bacauBa  of  t}w 
.  ■jCTTtaliWy  alxut  fc^iVRaat  rata*.  Ilia  baaic  aaauiptlai  uaad  In  Ota  aliai- 
lation  tiaa  that  allowing  al  1  faikrala  to  aiiarclaa  tlia  itia  rn  a»l»  elauaa 
VDUld  Inereaaa  ■ggragate  jE^By^t  and  np^Mnta  ty  2.5  paromt.  niaaa 
nntiara  ^fsaar  to  ba  aiall  baouaa  tha/  an  nBtlOwl  aggragataa,  but  awv 
atataa  new  allow  ttm  aiarclaa  of  dua-(n-aale  clauaaa. 

Finally,  tha  third  notabla  faatura  of  ttia  ladcaga  la  Uia  oontcUutlcn  of 
cocpocata  d^ioalta  and  camarelal  LauUiig.  Ihaaa  poaaca  ara  icat  baiaflclal 
during  a  M^  cr  rising  rata  period  and  not  vaiy  banaflclal  Airing  a  pariod 
Hhm  tha  yiald  curva  la  i^mbtiI  al^dng,  Ihaaa  powara,  hpwavar.  ai^iand  tha 
dapoalt  baaa  nd  provlda  naaOad  portfolio  flaxlbllity  tor  ftitura  hit^  or 
rlaing  rata  parloda. 


In  aadi  of  rtha  aomcnic  aoanarlta  0»  r 
flaxlblllty  ol  tha  BU,  inAmiy  and  Incnaaa  aavinga  and  loan  fKoCitabllity. 
ana  nn  prdiablr  av.  howvar.  Uiat  tha  [zofitdillity  omtrilutlon  la 
ncdeat  bacauaa  neat  SUa  will  atlll  imaat  mt  of  Uialr  aaaaCa  In  imrtftaija 
loana.  Thla  infswad  piofitabill^  will  ultlntaly  ha^  Inuaing  anH  laduoa 
tha  outlaya  of  FSJC. 

"Una  raoKit  ragulatoiy  diangaa  ha<M  addraaaad  tha  nuiitlon  of  tha 
diility  of  aavln^  and  loan  asaodatlcna  to  qpantta  In  a  ^olatlla  Intaraat 
rata  aivircniBnt.  Ihaaa  racant  ragulatlona  wara  tha  authorlxation  Of 
adjuatatilB-rata  mort^gaa  and  tha  authsrlsaticn  for  aaaoelatlona  to  angaga 
in  future*  tranaactlcna.  Both  actlvltlaa  are  daal^iad  to  raAxM  Intaraat 
rata  ciak.  BoQ\  activitiaa  will  raduoa  tha  varlablUty  of  aavinga  and  loan 
pcofita.  tut  both  activltlea   mtt   l^ly  a  lower  Loig-nn  lawBl  of  profit 
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Ttw  tha  uaodatim  nst    eat^nsata    aamaim   fat  Vm  InteMBt    mt* 

n«k  it  e 


Tlw  RMtiuccuring  Jtct  addnMM  th*   wtIwcb    of  [saf  Ita   1mm  ty 
ugpMldiiq  tt»  tlmdhlUty  savljigi  wid  lean  aHodMicra  )»va  Co  Imaat  In 

pmfilta.  Ih*  alRilatlon  wgwrljifita  InUcsta  Oils  Is  po— Ihla  frliarUy 
tteou^  laaslng  an!  Ota  fcas^tlon  of  ina  co-aala  clauM  rastrlctlcna> 
Tha  Act,  tlian,  goaa  bajoil  ragulatory  diBiqaa  to  raAsa  pcof it  ""Iwillty 
and  attmra  tha  poaaibllity  9dc  aodMUy  Incraaaad  lavala  of  latj-rua 
pcoflta.  Thla  will.  In  turn,  pcoviaa  Sor  a  haalthlar  Inualng  flsaooa 
Iniiatry  and  ■"<"<'«<**  tlM  naad  Bar  ftitura  aaalatanoa  trae  tha  Fadanl 
Savliqa  and  Loan  Inauianoa  OxporstloD. 
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The  Chairman.  Thank  you  veiy  much,  Mr.   Pratt.  Mr,   Isaac. 

WILLIAM  M.  ISAAC,  CHAIRMAN.  FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Mr.  Isaac.  Mr.  Chairman,  I  appreciate  the^portunity  to  appear 
this  morning  to  present  the  views  of  the  FDIC  on  the  forward- 
looking  bills  you  have  introduced.  We  commend  the  committee's 
efforts  to  address  broadly  the  circumstances  in  our  financial  mar- 
kets. We  look  forward  to  working  with  you  to  resolve  our  current 
problems  and  eliminate  artificial  barriers  to  the  development  of 
financial  services  to  benefit  the  public  and  the  American  economy 
in  general.  As  vou  know,  we  have  been  advocating  prompt  congres- 
sional approval  of  the  regulators'  bill  to  provide  the  deposit  insur- 
ance agencies  with  the  needed  flexibility  to  carry  out  their  statu- 
tory responsibilities  in  dealing  with  troubled  institutions. 

LIMITED  INTERSTATE  TAKEOVERS 

This  bill  would  give  the  FDIC  additional  authority  in  two  signlfi- 
cfint  areas.  First,  we  are  asking  for  clear  authority  to  provide 
direct  financial  assistance  to  failing  financial  institutions.  Second, 
we  are  seekii^  limited  authority  to  arrange  interstate  takeovers  of 
very  large  failed  institutions.  Currently  a  number  of  Fi)IC-insured 
institutions  find  themselves  locked  in  Ein  interest^rat«  squeeze  be- 
tween long-term  fixed  rate  assets  with  low  yields  and  volatile 
short-term  expensive  liabilities. 

I  know  I  need  not  detail  the  situation  for  members  of  this  com- 
mittee. Suffice  it  to  say  that  the  economic  conditions  that  led  us  to 
recommend  this  l^islation  sometime  ago  have  not  abated.  There  is 
no  question  of  the  priority  need  for  this  l^islation. 

Let  me  empheisize  that  we  do  not  seek  expsinded  financial  assist- 
ance authority  in  order  to  provide  a  wholesfde  beulout  of  troubled 
institutions.  In  certain  limited  circumstances,  however,  we  believe 
it  makes  economic  sense  to  grant  financial  assistance  to  institu- 
tions rather  thfm  to  incur  the  significant  costs  associated  with 
assisted  open  or  closed  Imnk  mergers.  The  proposed  amendment  to 
section  13(c)  of  our  act  would  permit  us  to  employ  this  approach  in 
limited  circumstances  without  the  necessity  of  determining  that  an 
institution  is  essential  to  its  community  as  required  under  current 
law. 

The  second  amendment  we  are  seeking  would  permit  us  to  effect 
interstate  acquisitions  of  large  failed  financial  institutions,  those 
with  assets  of  approximately  $2  billion.  This  is  a  very  restrictive 
provision.  It  applies  only  to  a  very  large  institution  that  actually 
fails.  Before  going  out  for  interstate  bids,  we  must  seek  the  views  of 
the  State  banking  authoritv.  If  the  State  authority  objects,  it  takes 
a  unanimous  vote  of  our  bipartisan  board  of  directors  before  we 
may  proceed. 

Intreistate  and  adjoining  State  bidders  are  given  the  right  to 
match  the  high  bid  of  an  outrof-territory  high  bidder.  Finally,  the 
provision  contains  a  very  short  sunset  clause. 

We  are  not  crying  wolf.  We  need  these  two  authorities,  and  we 
need  them  now,  if  we  are  to  do  our  job  in  an  e:     :tive  manner. 

At  the  same  time,  we  share  your  view  that  the  p<  >■•  '  i  itu- 
tions  are  operating  within  a  re^latory  fi  >riE 
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tially  50  years  old.  That  freunework  was  fashioned  to  meet  circum- 
stances prevailing  at  the  time,  and  many  benefits  flow  to  our 
citizens  and  our  economy  as  a  result.  Times  have  changed,  how- 
ever, and  we  must  get  on  with  the  job  of  restructuring  our  finan- 
cial and  regulatory  systems. 

For  that  reason,  we  applaud  your  efforts  to  look  beyond  the 
immediate  problems  and  deal  with  some  of  the  longer  range  issues- 
Financial  markets  have  been  altered  by  technologies  that  facili- 
tate virtually  instantaneous  transfers  of  funds  anywhere  within 
the  developeid  nations  of  the  world.  It  is  no  longer  possible  to 
insulate  our  banks  and  thrifts  from  intense  competitive  pressures 
generated  by  a  wider  array  of  foreign  and  domestic  intermediaries. 
Moreover,  the  major  economic  challenge  today  is  not  coping  with 
depression  but  dealing  with  inflation,  accompanied  by  nigh  and 
extremely  volatile  interest  rates. 

Mr.  Chairman,  the  bills  before  this  committee  address  some  of 
the  significant  issues  before  you,  but  as  you  noted  in  introducing 
them,  there  are  even  larger  questions  that  we  hope  Congress  will 
soon  address,  if  we  are  to  preserve  the  strength  of  our  financial 
system  and  encourage  continuing  innovations. 

Some  of  the  present  laws  contain  provisions  that  result  in 
unconscionable  inequities.  How,  for  example,  can  we  justify  a  defi- 
nition of  "bank"  in  the  Bank  Holding  Company  Act  that  permits 
Gulf  &  Western  to  buy  a  federally  insured  bank,  simply  because  it 
divests  the  bank  of  commercial  loans?  How  can  we  permit  Sears  to 
own  a  federally  insured  savings  and  loan  association,  a  muor  real 
estate  firm,  and  an  investment  banking  house,  while  prohibiting 
banks  from  entering  these  fields? 

Why  should  American  Express  be  allowed  to  acquire  a  securities 
firm  which,  in  turn,  owns  a  federally  insured  nonmember  bank, 
while  such  activities  are  foreclosed  to  member  banks?  Why  should 
we  permit  National  Steel  to  own  the  largest  federally  cnarterad 
savings  and  loan  association  which,  incidentally,  has  branches  in 
three  m^jor  States,  while  prohibiting  even  in-State  savings  and 
loan  acquisitions  by  bank  holding  companies? 

We  do  not  automatically  assume  that  the  solution  to  these  prob- 
lems is  to  dismantle  all  of  the  barriers  that  separate  finandal 
intermediaries  from  each  other  and  from  commercial  enterprises. 
Compared  to  most  other  nations,  we  have  a  relatively  diverse  econ- 
omy and  financial  system,  free  of  excessive  concentration  of  finan- 
cial power  and  the  abuses  that  can  accompany  such  concentrations. 

While  some  of  the  barriers  we  have  constructed  may  have  out- 
lived their  usefulness,  some  of  them  remain  valid.  We  do  not 
believe,  for  example,  that  we  should  permit  commercial  enterprises 
to  enter  the  banking  business,  however  that  term  is  defined,  or  vice 
versa.  Nor  are  we  convinced  that  major  insurance  companies 
should  own  banks  or  be  owned  by  banks.  Nor  are  we  convinced 
that  banks  and  investment  banking  firms  should  be  afiiliated. 

We  urge  the  Congress  to  come  to  grips  with  these  fundamental 

Sjestions,  shoring  up  the  barriers  where  appropriate,  and  disman- 
ing  them  where  they  are  no  longer  needed. 
We  also  urge  the  Congress  to  undertake  a  comprehensive  review 
of  our  r^ulatory  agencies  and  our  deposit  insurance  system.  While 
the  present  structure  has  legitimate  historical  underpmnin^,  it  is 
becoming  increasingly  clear  that  substantial  reforms  e 
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if  we  are  to  keep  pace  with  the  dramatic  changes  occurring  in  the 
worldwide  marketplace  for  financial  services.  It's  not  possible  to 
consider  all  of  the  issues  at  this  time.  We  appreciate  tms  commit- 
tee's determination  to  begin  the  process  with  the  bills  before  us 
today. 

The  balance  of  my  statement  will  address  the  specifics  of  those 
bills.  I  won't  take  time  to  present  these  views  orally  in  detail,  but 
would  ask  that  they  be  made  part  of  the  official  record.  In  general, 
we  support  the  thrust  of  the  bills. 

SUGGESTED  DELETIONS,  ADDmONS,  AND  AMENDMENTS 

We  do,  however,  have  some  suggested  deletions,  additions,  and 
amendments.  Briefly,  our  comments  are  as  follows. 

We  favor  enactment  of  the  regulators'  bill  in  its  entirety,  with 
two  amendments. 

We  favor  enactment  of  the  so-called  Pratt  bill,  but  urge  Congress 
to  give  further  consideration  to  the  advantages  enjoyed  by  thrifts 
with  respect  to  branching,  taxation,  and  the  interest  rate  differen- 
tial. 

We  favor  the  revenue  bond  underwriting  proposal,  Eind  the  provi- 
sion permitting  bank  sponsorship  of  mutual  funds.  We  suggest  the 
mutual  fund  proposal  have  a  delayed  effective  date,  perhaps  1  year, 
and  that  the  activity  be  regulated  in  much  the  same  fashion  as 
bank  trust  department  activities. 

We  favor  Federal  preemption  of  due-on-sale  provisions,  and  are 
very  sympathetic  to  a  Federal  override  of  State  usury  laws. 

We  favor  many  of  the  technical  provisions  relating  to  national 
member  banks,  but  have  serious  concerns  about  others. 

After  more  than  2  years'  experience  with  the  law,  we  favor  a 
thorough  overhaul  of  the  Financial  Institutions  Regulatory  Act, 
including  abolition  of  the  Federal  Financial  Institutions  Examina- 
tion Council. 

We  support  exemption  of  the  international  banking  facility  de- 
posits from  FDIC  insurance  and  assessments,  provided  certain 
amendments  are  made  and  a  sunset  provision  not  to  exceed  2  years 
is  included. 

We  oppose  an  increase  in  the  deposit  insurance  limit  on  IRA/ 
Keogh  accounts. 

We  favor  a  complete  overhaul  of  the  truth-in-lending  law,  which 
remains  unduly  complex  and  unmanageable. 

We  favor  a  reexsunination  of  the  Community  Reinvestment  Act, 
with  particular  emphasis  on  adoption  of  a  small  bank  exemption. 

We  oppose  provisions  further  limiting  the  insurance  activities  of 
bank  holding  companies. 

We  believe  the  proposal  to  consolidate  deposit  insurance  funds 
has  considerable  merit,  but  would  prefer  to  deal  with  the  question 
at  a  later  date,  perhaps  early  next  year. 

We  will  be  extremely  pleased  if  the  Congress  is  able  to  adopt  a 
comprehensive  bill  along  these  lines  before  it  adjourns  this  fall.  If 
this  cannot  be  accomplished,  we  strongly  urge  that  at  the  very 
least,  the  provision  of  the  regulators'  bill  lie  adopted. 

Needless  to  say,  our  staff  stands  ready  to  assist  the  committee  in 
every  possible  way. 

Thank  you. 

[The  complete  statement  follows:] 
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StatatDent  b; 


The  Honorable  lllllaio  ll.    Isaac 
Federal  Deposit   Insurance  Corporatl< 


llr>   Chairman,    I   appreciate   the  opportunity   to  appear 
this  morning   to  present   tbe   views   of   the   FDIC  on   the   foraard 
lookli^   bills   you   have   introduced.      Te  coimend   the  Committee's 
efforts  to  address  broadly  the  circumstances  in  our  financial 
markets.     We  look  forward  to  working  with  you  to  resolve  our 
current  problems  and  eliminate  artificial  barriers  to  the 
developneot  of    financial   services   to   benefit   the  public   and 
the  American   economy   In   general. 

As  you  know,    we   bave   been   advocating  prcoipt   Congressional 
approval   of   the   "Regulators'    Bill"   to  provide   the  deposit 
insurance  agencies  with   needed   flexibility   to  carry  out   their 
statutory  responsibilities   In   dealing  with   troubled  institu- 
tions.     This  bill  would   give   the   FDIC  additional   autborlty 

First,    we   are  asking   for  clearer  authority   to  provide 
direct   financial  assistance   to   failing  Institutions.      Second, 
we  are  seeking   limited  authority   to  arrange   interstate   take- 
overs  of   very   large   failed  institutions. 

Currently,   a  number  of  FDIC-lnsured  Institutions  find 
themselves  locked  In  an  interest-rate  squeeze  between  long- 
term,   fixed-rate  assets  with  low  yields  and  volatile,  sbort- 
term,   expensive   liabilities.      I   know   I    need   not   detail 
the   situation   for  Eneabers  of   this  Committee.      Suffice   it   to 
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SAj  th*.t  the  economic  coDdltlons  that  led  us  1 

tblB  legislation  some  tins  ago  have  not  abated;   there  Is  no 

question   of   the  priority  need   for  this   legislation. 

Let  loe  emphasize  that  we  do  not  seek  expanded  financial 
assistance  authority   in  order   to  provide  a  wholesale   "bailout" 
of    troubl«<l   Institutions.      In  certain   limited   Instances,   how- 
ever, we  believe  It  makes  economic  sense  to  grant  financial 
ABBletance  to  institutions  rather  than  to  Incur  the  significant 
costs  associated   with  assisted  open   or  closed   bank  mergers. 
The  proposed  amendment   to  Section   13(e)  of  our   Act  would  permit 
us  to  employ  this  approach  in   United  circumstances  without  the 
necessity  of  determining  that  an  institution  is  "essential"  to 
its  coomiunlty  as   required  under  current   law. 

The  second  amendment  we  are  seeking  would  permit  (is  to 
effect   Interstate  acquisltioUB  of   large,    failed  financial 
Institutions   —   those  with  approximately   S2  billion   la  assets. 
This  is  a  very  restrictive  provision.     It  applies  only  to  a  very 
large  institution  that  actually  falls.     Before  going  out  for 
Interstate  bids,  we  must  seek  the  views  of  the  state  banking 
authority.      If  the  state  authority  objects,   it  takes  a  unani- 
mous vote  of  our  bipartisan  board  of  directors  before  we  may 
proceed.      Intrastate  and   adjoining  state   bidders   are  given 
the  right  to  match  the  high  bid  of  an  out-of- territory  high 
bidder.       Finally,   the  provision  contains  a  very  short  sunset 
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te  a.re   not   crying  wolf.      Ve  need   these   two  authorities 
and  we  need   them  now,    If   we  are   to   do  our  Job  In  an   effective 

At   the   sane   tlcie,    we   share  your   view  that  depository 
institutions  are  operating  within  a  regulatory  fraoework 
that  is  essentially  fifty  years  old.     That  framework  was 
fashioned   to  meet   circumstances   prevailinK  at   the   time  and 
many  b«nefits  flowed  to  our  citizens  aiul  economy  as  a  result. 
Times  have   changed  however,   and  we  oust  get   on  with   the 
Job  of  restructuring  our  financial  and  regulatory  systena. 
For  that  reason,  we  applaud  your  efforts  to  look  beyond  the 
imnediate  probleais  and  deal  with  some'  of  the  longer-range 

Financial   markets   have   been  altered  by   tecboologiea 
that   facilitate   virtually   Instantaneous   transfers  of   funds 
anywhere  within   the  developed   nations  of   the  world*      It   Is  no 
longer  possible  to  insulate  our  banks  and  thrifts  Iron  iotenes 
campetltlve   pressures  generated   by  a  wide   array  of   foreign 
and  domestic   intemkedlaries.      Moreover,    the  major  econoalo 
challenge  today  Is  not  coping  with  depression,   but  dealing 
with  inflation  accompanied  by  high  and  extremely  volatils 
interest   rates. 

Ur.   Chairman,    the   bills  before   this  Committee  address 
some  of  the  significant  issues  before  us,   but,  as  you  noted 
in   Introducing   them,    there  are  even   larger  questions   that 
we   hope   the  Congress  will   soon   address   if   we  are   to  preaerv* 


oyGoot^Ic 


tbe  streBK^h  of  our  IIdadcIkI  srst«B  «nd  enconrkge  contlnuiDs 

3<Be   ot   the  present   laws  contain  proviBions    tbat  result 
Id   uncoosclooable  iDoqultlea.      Bow,    for  esaaple,    cao  *e 
Justltr  a  definition  ot   'bank*   In   the  Bank  Holding  Coapany 
Act    that  permits  Gulf  ft  leetern   to  bur  ■-  federally- insured 
bank    siaply  because   it  divests  tbe  bank  of  ccnaercial    loans? 
Ho*  can  ve  permit  Sears  to  ovn  a  federally -insured  savings 
and    loan  association,    a  aajor  real   estate  firm,   and  «n   invest- 
ment    banking  bouse,    wbile.  prohibiting   banks   from  entering 
tbese    fields?     Thy   shouIJ  American  Express  be  allowed   to 
acquire   a   securities   firm  which   in    turn  owns  a   federally- 
Insured,    DODaeM>«r  bsok  wbile  sucb   activities   are  foreclosed 
to  meober   banks?     Vby  should  we  permit   Rational  Steel   to  on 
tbe    largest   federally-chartered  savings   and    loan,    which    ioci- 
deatBll;   has  branches   in  three  oajor  states,    wbile  prohibiting 
eveD    la-state  savings  and    loan  acquisitions  by   bank  holding 
coDpaaies? 

Te  do  not  autoaattcally  assume   tbat   tbe  solution   to 
tbese  problems   is   to  dismantle   all   of   the   barriers   tbat 
separate   financial    Intermediaries    from  each  otber  and  from 
co(3B)ercial  enterprises.      Compared   to  noet   other  nations,    we 
have   a  relatively  diverse  economy  and   financial   system,    free 
of    eicesslve  concentrations  of   financial  power  and  tbe   abuses 
^bac  can  acccapany  sucb  concentrations. 
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While   some   of    the   bsrrlers   «e   have   constructed   a»,y   hftve 
outlived  their  usefulness,    sone   of   them  ma/  remain  v*.lld>      Ve 
do   not   believe,   tor  example,   that  ve   should  permit  conuner- 
cial  enterprises  to  enter  the  banking  business  —  bov«v*r  that 
tern  is  defined   —  or  vice   versa.      Nor  are  *e  convinced   that 
major   insurance  companies   should  o«n   banks  or   be  owned  by 
banks.     Nor  are  ve  convinced  that  banks  and  investment  bankins 
firms   should  be   affiliated.      We   urge   the  Cansress   to  come  to 
grips  with  these  fundamental  questions,  shoring  up  the  bar- 
riers vhere  appropriate  and  dismantling  them  vbere  thsy  are  no 
longer  needed. 

We  also  urge  the  Congress  to  undertake  a  coopreheDsive 
reviev  of  our  regulatory  agencies  and  our  deposit  iDBurance 
system.  While  the  present  structure  has  legitimate  historical 
underpinnings,  it  Is  becoming  Increasingly  clear  that  sub- 
stantial retonns  are  necessary  if  ve  are  to  keep  pace  vitb 
the  dramatic  changes  occurring  In  the  worldwide  marketplace  for 
financial   services. 

It  is  not  possible  to  consider  all  of  these  Issues  at 
this  time.  le  appreciate  this  Committee's  deteiml nation  to 
begin  the  process  with  the  bills  before  us  today.  The  balance 
of  my  statement  addresses  the  specifics  of  those  bills.  I  vtll 
not  take  the  time  to  present  these  views  orally  in  detail,  but 
ask  that  they  be  made  part  of  the  official  record.  Id  general, 
we  support  the  thrust  of  the  bills.  We  do,  however,  have  sons 
suggested  deletions,  additions,  and  amendments. 
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Briefly,    our  cminientE  ftre  as   follows: 

1)   We   favor  enactment  of    the   "Regulators'    Bill"   In   Its 
entirety  «itti   two  amendments. 

2}  fe  favor  «iiactiiieat  of  tbe  so-called   "Pratt  Bill"  but 
urge  Congress   to  give   further  consideration   to  the   advantages 
enjoyed   by   thrifts  with  respect   to   branching,    taxation,   and 
the  interest-rate  differential. 

3)   le  favor   tbe   revenue   bond  underwriting  proposal   and 
tbe  provision   permitting   bank  sponsorship  of  dutual   funds.      1« 
suggest   the  mutual   fund  proposal  have  a  delayed   effective  date, 
perhaps   one   year,   and   that   the  activity  be  regulated   in  much 
tbe   so-Eie   fashion  as   bank   trust  department   activities. 

4]   Ve   favor   federal   pre-emption   of  due-on-Bale  prohibi- 
tions  and   are  very   sympathetic   to  a  federal  override  of   state 

5)  We   favor  many   of   tbe   technical   provisions  relating 

to  national   and   member  banks,    but  have  serious  concerns  about 

6)  After  more   than   two  years  experience  with   tbe   law,   we 
favor  a   tborousb   overhaul   of   tbe   Financial   Institutions 
P.eEulatory  Act,    including  abolition  of   the  Federal   Financial 
InEtitutions   Esamlnation  Council. 

7>  We  support  exemption  of  International  Banking  Facility 
depoEits  from  FDIC  insurance  and  assessments  provided  certain 
aoendiaeDts  are  aade  and  a  sunset  provision,  not  to  exceed  two 
years,    is   included. 
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8)  Ve  oppose   AH   Locrease   in   the  deposit   insurance   limit 
on   IRA/Keogb  accounts. 

9)  We  favor  a  complete  overhaul  of  the  Truth-ia-Leading 
law,   which  remaias  unduly  ooaplex  and  unmanageable. 

10}  le  favor  a  reexanlnKtion  of  the  Community  Reiaveatment 
Act,    with   particular  eiiiptiasls  on   adoption  of   a  small-bank 

11)  Ve  oppose  Che  provlsiona  further  limiting  the  Insuranca 
activities   of   bank   holding   companies. 

12)  We  believe  the  proposal  to  consolidate  the  deposit 
insurance  funds  has  considerable  nerit,  but  would  prefer  to 
deal  with  the  question  at  a  later  date,  perhaps  earl;  nest 

We  will   be  extremely  pleased   if  Congress   is  able   to 
adopt   a   comprehensive   bill   along   lines   suggested   above  bsfore 
it  adjourns  this  fall.      If  this  cannot  be  accccaplished,  *• 
strongly   urge   that,   at   the   very   least,    the   provisions   of   the 
"Regulators'    Bill"   be   adopted-      Heedless   to   say,    our  staff 
stands  ready  to  assist  the  Committee  In  every  possible  way. 

Our  more   detailed   comments   follow: 

Title   I ,    Parts   D  &   E:      Eiitrftordinary   Authority  Relating   to 
Thrifts  and  Banks 

Part  E  of  Title  I  contains  provisions  of  the  'Regulators' 
Bill"  that  I  cited  earlier,  which  would  give  the  FDIC  expanded 
authority   in   tvo  significant   areas.      First,    we   are   asking   for 
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(iddltlonM   fleilblltty   In   our   authority   to  provide   direct 
flnaoclal   assistance   to   falling   lastitutlons.      Second,    we 
are  asking   for   limited  authority   to  arrange   Interstate   take- 
overs of   very   large   failed   Institutions. 

Ve   also  request   that   an  additional   section   1G6   be   added 
to  Part  E  of  Title  I  as  follows: 

Authority  of  FDIC  to  Borrow 

Section  160  -  Section  14  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1824)  Is 
amended  as   follows: 

(1)  In   the   fourth   sentence   by  striking   out 
the  words   "and   repayments   under   this   section" 
and  inserting  In  lieu  thereof   the  following: 
"from  and   repayments   to   the  Treasury"; 

(2)  by  adding  after   the   last  sentence   the 
following:    "This   section   shall.Eot   disable   the 
Corporation   froia   borrowing   froa  any  Federal 
Reserve  Bank  on   such   terns  as  may  be   fixed   by 
the   Board   of   Directors   of    the   Corporation  and 
the   Board   of  Governors   of   the   Federal   Reserve 


Our   current   statute   restricts   the  PDIC's  borrowing 
authority   to   the   U.S.   Treasury.      We   believe  our  ability   to 
deal   Ile:ilbly  and   expeditiously  with  a  situation  of   major 
proportions  would   be  enhanced   by   the  capacity   to  borrow   frora 
the   Federal   Reserve. 

Sections   153  6   163  -   Indeanlfication 

Kith   one  exception  we   fully   support  enactment   of   the 
extraordinary  authority   provisions  of   this  bill   relating   to 
both   thrifts  and   banks.      Ve   take  exception   to  sections   153 
(Part   D)   and   1C3   (Part   E)    that   provide   for   indemnification   of 
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tbe   PSLIC  by   the   FDIC   for  losses   Incurred  through   failures 
of  converted  savings  banks  tor  an  unlimited  period.     Ve  feel 
strongly   that  a   time   Unit  must  be  placed  on   this   liability. 
We  have  advocated  a  phased-dovn  liability  termlaatlng  entirely 
after  five  years.      It   should  be  remembered  that   In   the  event 
of   a  failure  and   conversion,   the  PDIC  assumes   the  koovn   "bad" 
assets  at   the   front   end   so  that   the   resulting  Institution 
should  be  basically   sound.      It   Is  unreasonable   and   unaccept- 
able  for   FDIC   to  continue   to  have  unlinited   liability,   without 
supervisory  or   liquidation   authority   for   the   successor  entity. 


Parts  A  and   B   of  Title   I   are   essentially   the   "Pratt   Bill," 
which  Kould  provide   expanded   asset   powers   for  savings   and   loan 
associations  and  broadened  authority  to  the  Federal  Home  Loan 
Bank  Board,      fe  support   these   portions  of   Title   1.      However, 
we  are  compelled  to  note   that   their  enactment   could  place 
banks   at   somewhat   of   a  competitive   disadvantage.      Savings   and 
loan   holding   coapanles   enjoy   greater   Ilexibility   to  engage 
in   non-financial   activities   than   bank   holding   companies.      This 
dlsparitf  will   become  of  more  concern   as   savings  and   loan  asset 
powers   are  broadened.      Savings   and    loans   also   enjoy  more  liberal 
branching  privileges,    an   interest   rate   differential,   and  sooe 
tax   concessions   that  are  not   available   to   banks.      We  urge 
Congress   to   consider   the  potential   adverse   Impact   these  advan- 
tages pose   for   coomerclal   banks. 
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Title   III:      Secui 

Section   301  «ould  authorize  ccoaierciAl   banks   to  underBrtte 
DUDlcipal   revenue  bonds.      Ba,nkB  hi8torlcall7  have  und«r«rlttea 
general   obligation  bends,    and  «e  believe   there   Is   no  greater 
risk   Involved   In  their  undervriting  municipal   revenue  bonds 
so   long  as  tbey  are   'tnvestnent  quality.'     Basically,    we  see 
no  reason   tor  banks  not   to  deal  In   revenua  bonds  on   the  sane 
basis  and  subject   to   the   same   llaitatlons   tbat  apply  to 
dealing   in   general   obligation  bonds. 

We  support   a   imitation   such   as   that   set   forth  In 
Section  301   —   i.e.,    ten  percent   of   capital   and  surplus. 
Hocever,   «e   believe   it  would   be  prelerable   sinply  to  autborize 
the   regulators   to  adopt   rules  governing  these  matters   rather 
than   to  iMke   thea  a   part   of    the   lav.      Congress  Bust  decide 
vbether  coocierclal   banks   should   be  pensitted   to  underwrite 
auDicipal   revenue   bonds,    but   allowing   regulators   to  prescribe 
the   rules  by  which   banks  engage   In   the  activity  would  afford 
valuable   fleitbtlity. 

Section  302  would  authorize  a  bank,   a   bank   holding  ccnpany 
or  a   subsidiary   thereol,   a  savings  and   loan  association,   a 
savings  bank,   or  a  credit   union  to  organize,   sponsor,   iterate, 
control  or  render   Investment  advice   to   investment   coiapanles 
or   to  underwrite,   distribute,   sell   or   issue  securities  of   any 
investnent   ccapanies.      This  represents  a   departure   froa  soae 
l^nC'Standlog   dooestlc  principles  regarding   the  separation 
ol   cocaoercial  and   investment   banking  embodied  In   the  Class- 
Steagall    Act. 
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1>«   favor  granting  ttiis  autiiortty   for  Insured  ba.nka  subjsct 
to  SCUM   basic  safeguards.      On  one   band,    as  depoait   insurers 
■e  must   be   concerned  about   our    insured    Institutions*    inrolve- 
oient   In  ne«  activities.      Ne*  activities   can   involve  hazards 
that  may   Increase  risks  to  depositors  by  undennining  the 
strength   of    institutions.      On   the   other  hand,    ve  realize  that 
depository   institutions   are   facing  Increasingly   intense 
competitive   pressures    from  relatively   unregulated   financial 
intsmediarles.      We  therefore  recoomend  that  depositary 
institutions   be  granted   the  authorities  proposed   lo  Section 
302.    with   the   follovlDg   nodlflcatlons. 

Ve   propose   that   banks  acting  solely   in  an   agency  or 
selling  capacity  be  permitted  to  do  so  under  the  parameters 
no*  contained   in    the  bill    —   that    is  when   their  officers  and 
employees  meet   regulatory  standards  vith  respect   to  training, 
experience,   and  sales  practice.      Institutions  that  wlsb  to 
sponsor,    operate,    control,    or   render   investment   advice  to 
inveetnent  companies  would  be  required  to  receive  tbe  approval 
of    the   appropriate  regulator  prior   to  commencing  such   id 
activity.      This  is   the  procedure  under  vhiob  banks  currently 
are  permitted   to  offer  trust  services,   which  we  believe 
parallel   in  many   ways   the   operation   of   an   InvestRient   company. 
This  approach   will   afford   all    institutions   at   Isast   some 
ability   to  offer  attractive  investment  services  to  their 
customers,   while  ensuring  that   Institutions  will  have   tbe 
requisite  capacity   to  do  so  and  will  maintain  a  prudent  separa- 
tion between   the  sponsoring    institution  and   its  fund. 


j,Goo<^lc 


In   Ittbc   of   enrrcBi   prcssores  od   thrift   iastttutioas 
a=ct   i3  order  to  alio*  safficient   tiae   for  SBkller  firas   to 
prepare  properly   to  offer   these   ae«  services,   ve  suEEest 
Sec-i^-   303  be  adopted  vitti  a  delayed  effective   date,    pertiaps 

Title   I,   Part   C  -  Title  IT:      PreeaptioD  of   Dqe-on-Sale 

ProbibttiOQs:   Credit   Deregula- 
lion  and  tvailabilitr  *ct 

Ve  favor  the  preeapttOD  of  due-oD-sale  prohibitions  so 
loDE  as  all  DortEBKe  lenders  are  affected  eqoallr.  Ve  fore- 
see tiut  in  this  chaDging  ecoooolc  enTironnent  oortgage  Boaey 
sA]  be  offered  b;  Individuals  and  others  not  traditiooally 
associated  with  the  Bortgage  Darker.  To  DaziDlze  the  avall- 
■bllttj  of  oortgage  aoney  from  these  sources  the  preenptioo 
sr.ould   be  all    iaclusive. 

Ve  are  ver;   sy^iathetic    to   the  prorislons  of   Title   rv, 
tr.e   'Credit   Deregulation  and  Availability  Act."      Ve  do  not 
believe    that  usurjr   ceilings   serve   consumers   veil,   particularly 
at   a   tioe  vhen   deposit   interest   rate   ceilings  are  being  deregu- 
lated,     ^sury  ceilings,    under  these  circumstances,    tend   to 
curtail   flo's  of  credit   to  siaaller  and  higher-risk  borrowers. 
Although   the   PDIC  has  alvays  been   and   continues   to  b«  sensitive 
to   the   tradition   of   allovlng  the  states   to  regulate   in  this 
area,    Congress  aight   find   that   the   pressures  on  depository 
institutions   caused   by   federal   deregulation   of   deposit   interest 
rate   ceilings   Justify   the  need  for  a  federal   override   of   usury 
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Title  II.   P>rt  I 

The  basic   thrust   of   this   portion   of   the   bill   is   to 
liberalize  certair.  provisions  of    the   National   Banking   Act, 
the   Federal   Reserve   Act   and  the   Depository   lostltutlons 
Deregulation  and   Honetary  Control   Act.      Ihlle  »e  agree  with 
most   sections,    there   are   several   sections   to  which  >«  are 
opposed  or  would  suggest   amendments: 

aection  201  -  Lending  Limits  for  Rational  Banks 

This   section   raises   the   statutory   lending   limit   for  a 
single  borrower   from   10%   to   15%  of   a  national   bank's  unimpaired 
capital   and  surplus.      Ve  had  understood   a   year   or   tao  ago   that 
this  proposal   would   be  made   In  connection  with  eliminating 
subordinated   debt   from  the   capital   structure  of   national   baak*> 
We  would  have  favored  the  proposal  In  this  context.     However, 
a   15%   Holt  which   includes  subordinated   debt   as  part   of   the 
capital  structure  could  In  reality   result   In  a  22.5%   limit 
based  on  equity. 

The  rationale  for  this  modification  Is  to  eliminate  an 
apparent   competitive   disadvantage   of   national   banks  vla-i-via 
their   state  bank  counterparts,   as   lending   limits   In  some 
Jurisdictions   are  higher   than   provided   In   12  U.8.C.    i   84. 
In   considering   this   Issue,   we   note   that   IC  states  currently 
have  1  ccaparable  10%  Unit  for  unsecured  loans.     The  other 
34  states   provide   for  higher   nominal    limits  but   a  nui^er 
of  Jurisdictions   exclude  undivided   profits,   reserve   for  bad 
debts  and  subordinated   debt   from  the   lending   limit  base. 
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Id  our  opinion,  the  current  limitation  has  served  our 
national  banking  system  well  in  Insuring  adequate  credit 
risk  diversification.  We  are  particularly  concerned  that  a 
change  in  12  U.S.C.  S  84  nay  simply  precipitate  an  increase 
in  limits  by  state  Jurisdictions  and  potentially  result  In 
widespread  credit  concentrations.  Absent  conpelling  evidence 
that  the  seed  lor  this  modification  outweighs  the  possible 
risk  resulting  from  credit  concentrations,  particularly  as 
we  deregulate  interest  rates,  we  oppose  this  portion  of  the 
bill. 

Since   lending   limits  are  most  binding   in  smaller  institu 
ttons,    perhaps  an  acceptable  alternative  might   be   to  allow  a 
higher  percentage   limit   in   a  smaller  bank  which   is  phased 
down   to   10%  as   the   bank   grows   in   size.      Another  alternative, 
which   we   could   support,   would   be   to   set   the   limit   in  all 
national   banks  at   the   lesser  of   15S  of   capital   eicluding 
subordinated   debt   or   lOS   of   capital   including   subordinated 
debt. 

Section   206   -  Venue  Provision 

This   section   amends   12  U.S.C.    S   94   to   retain   the 
existing   venue   provision  only   (or  suits  against  a   national 
bank   for  which   the   FDIC  has   been   appointed   receiver.      «e   sub- 
mit  the   following   technical   change   to   this   section   to  ensure 
that   this   provision   is   limited   to  claims   filed  after   the 
fDIC   is   appointed   receiver,    and   that   it  would   not   apply   to 
suits   filed  prior   to   that   time. 


oyGoot^Ic 


"SEC.    5198.      Aas  action  or   proceeding  ba.secl   on   k 
claim  against   the   Federal   Deposit    Insurance 
Corporation   as   receiver   of   a   national   banking 
association   shall   be   brought    in   the   district   or 
territorial   court   of    the   United   States   In   vhich 
such   association   bad   its   principal   place   of 
business,   or,    In   the   event   any  State,   county  or 
municipal   court   has  Jurisdiction  over  such   an 
action  or  proceeding,    in   the   city  or  county   in 
wbich    that   association   had    its  principal   place  of 
business." 

Section   209  -   Bankers'    Acceptances 

This   section   increases   the   aggregate   limitation  on  eligible 
acceptances   to   200%  of   capital   stock  and   surplus   of   a  member 
bank   (300%  vtth   the   permission   of    the   Federal   Reserve  Board) 
and   excludes   from  the    limitation   secured   acceptances,    those 
acceptances  arising   from   the   international  shipment  of   goods 
vhere  another   bank  or   Edge   or  Agreeoent   Corporation   is   liable 
for  reimbursement  or  those  acceptances  participated  to  another 
bank  or  Edge  or  Agreenent  Corporation. 

It  is  recognized  that  the  current  limltatiooa  on  allglble 
acceptances   are  overly  restrictive;    however,    we  believe   the 
Increase  in  the  limitations  proposed  In  this  section  is  too 
large,   particularly  since  certain  types  of  acceptanc*  trans- 
actions are   excluded.      As   such,   we  concur  with   the   position 
of  the  Federal  Reserve  Board  which  calls  for  an  increase  in 
the   limitations  to  1S0%  of  unimpaired  capital  and  surplus 
and,   with  Board  permission,   200%  of  capital  and  surplus.     Ttaeae 
limitations  should  cover  hotb  secured  and  unsecured  acceptance 
transactions.     To  ensure  the  continued  confidence  in  the 
acceptance   markets,    we   believe   that   it   is   important   to  allow 
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the  Board   at  Governors   to  prescribe   certain  standards  including 
minimun  capital   requirements,    general   condition,    and   level   of 
exposure   to  risk  before   allovlng  an   institution   to   issue 
acceptances  up   to   the  niaziinum  permissible  amount.      Finally, 
in   the   interest   of   codpetltlve  equity,    all   depository   institu- 
tions  as  defined   in  the  Uonetar;  Control   Act   should   be  subject 
to   the   same    rules  as   ineniber  banks. 

Section   210  -   Banking   Affiliates 

This   section   revises  Section   23A   of   the  Federal   Reserve 
Act   in   several   material   respects.      The   section  vould   remove 
existing   limitations  on   transactions  among   banks   that   are 
80%  owned   by   the   same   bank   or   bank   holding   coapany.      A  pro- 
tective  feature   governing   the  exchange  of   low-quality   assets 
with   these   banks   has  been   included,   while   existing   limitations 
on   loans   to  non-bank  affiliates  and  the  parent   company   have 
been  retained   albeit  with  some   llbsralizalioa   of   eligible 
collateral.     We  also  note  that  Section  210  would  close  poten- 
tial   loopholes   in   23A   involving  purchases   of   assets   from 
affiliates  and  transactions   with   bank   subsidiaries.      Finally, 
this  section  makes   clear   the   necessity   for  all   transactions 
to   be  made  on   substantially   the  saoe   terms  as   those   prevailing 
for  transactions   with  nonaffiliated   companies. 

These  modifications  are  based  on  a  recognition   that 
inherent   structure  of  many   holding   companies   is  essentially  a 

ought   to   be  eliminated.      At   the   same   time,    loopholes   that  could 
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result  la  potential  abuse  should  be  closed.     Vbile  we 
generally   support   these  modifications,   »e  feel   the  easing 
of   restrictions  on   transactions  aniong  80X-owned  banking 
affiliates   should  be  acconpaaied   by   the   long-sought   authority 
to  bouse  the   responsibility   for  supervision   of   the   holding 
conpany   with   the  primary  regulator  of   the   lead   bank.      Is 
believe   that   the   existing   framework   for  supervision   of   hold- 
ing ccmpanies,    where  supervision  can  be  distributed  across 
three   federal  supervisory  authorities,    is  an   inefficient 
means  of   scrutinizing   transactions   among  highly  Integrated 
holding  company  groups.     Absent  this  change,  we  would  be 
reluctant  to  endorse  this  provision  of  Section  210. 

Title   II.    Part   B:      Financial    Institutions  Regulatory  Act 

AmendmentB 

In  general  we  support  the  provisions  of  Part  B,  with  the 
following  specific   reservations: 

Section   226  -  «e   believe   that   loans   to  officers  of   sub- 
sidiaries of   bank   holding  companies   should  continue   to  be 
subject    to   existing   limitations. 

Sections  231  and  232  -  We  recommend  that  these  reporting 
requirements  be  eliminated  rather  than  modified  as  explained 
below   in  our   discussion  of   Titles  VIII   and   IX. 

The   FDIC  also  proposes   the   tolloving  additional   amendments 
to  the   Financial    Institutions  Regulatory  Act    (FIRA): 

Title  VIII   of   FIRA;      Correspondent   Accounts 
1.     te  recommend  extending  the  problbitlona  on  preferen- 
tial loans  by  correspondent  banks  to  Include  the  Interests  of 
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executive   officers,    directors  aod   principal  aharebolders.      1e 
believe   there   is  a   clear  potential   for   abuse   In   tbis  area  and 
that   this  amendment  vould  allow  us   to  deal   effectively  wltb 
the   practice. 

2.  We  recommend  extending  the  preferential  lending  pro- 
hibitions to  mutual  savings  banks.  Tha  definition  of  a  bank 
for  tbe  purposes  of  Title  VIII  covers  iastltutions  that  accept 
deposits  and  make  commercial  loans.  As  a  result,  many  mutual 
savings  banks  are  excluded  frco  coverage.  Since  all  other  bank- 
ing institutions  are  covered,  we  recommend  exteadlog  the  pro- 
hibitions to  include  mutual  savings  banks. 

3.  fe   recooDend  ellmtnatloo  ol   the  Title  VIII   reporting 
requirement   because   the   costs  of   preparing   the   reports  are  not 
justified   by   their  benefits.      We   believe   that   instances  of 
abuse   can   be   better   tdentilled   through   the   examination  process. 

Title   IX  of   FIRA:      Disclosure  of  Material   Facta 
We  recommend   elimination  of   this  reporting   requirement 
on  the  grounds  that  the  burden  it  imposes  on  the  banking 
industry   is   not   Justified   by   the   benefits   lor  supervisory 
and  public   disclosure   purposes.      Review  of   insider   loans   is 
a   routine  practice   at   all   examinations   and   the   report    is   not 
considered  necessary   to  accomplish   this   task. 


>   FFIEC   be   abolished   and   that   1 
iteragency  coordinating   conmltl 
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The  Couocll's  purpose  la  to  prescribe  uniform  principles  a.Dd 
stADdftrda   lor  tbe   tederal   examlnattoo  of   financial   institu- 
tions  thereby   promoting  examination   codb latency.      Although 
soflw   limited  success  has  been  achieved,   on  balance  >«   do  not 
believe  the  Council  has  operated  eftectively.      It  has  consumed 
enormous  staff   resources   fran  the   respective   agencies   and  has 
probably   had  a   negative   effect   on   interagency   relationships. 
We  believe   that  voluntary   interagency   coordination  Bould  be 
more  effective  and  efficient. 

AS  ve  have  made  clear  elsewhere,  we  believe  It  Is  time 
for  Congress   to  consider  restructuring   the   federal   financial 
Institution  agencies,  and  we  atand  ready  to  assist  In  that 
effort.     Our  reccmiDendation  that  the  FFIBC  be  abolished, 
boaever,    is   not   dependent  on  agency   reorganization. 

Title  XI   of   FIRA:      Right   to  Financial   Privacy 
We  recomDend  elimination  of  the  restriction  on  aschaage 
of   axaalnatian   reports   among   the   federal   financial   institu- 
tions  regulatory   agenctea.      The   current   reatriction  —  which 
limits  e:(change  of   reports  to  those   supervisory  authorltiss 
that  have  the  authority  to  examine  the  institution  —  has 
impeded   the   free   flow  of   examination   information   among   the 
five   agencies   to   the  detriment   of   effective   aupsrvislon. 
The  current   restriction  can  adversely  affect   our  supervisory 
efforts  by   limiting   the   flow  of    Information   that   is  useful 
for  Judgmental   decisions.      It   can  also  create  an  adminlatra- 
tive  burden  to  the  extent  that  customer  Information  must  ba 
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ileleic-d   frcB  enslsatisa  reports.     Given   tbe  cDstoaMir 
=  aii;ideiitia.l   iremtaeat   accorded  to  enLaiBation  reports,   this 
ssai-r- 


SccIioD  701  voiild  increase  tbe  Insarance  on  IRA  aad 
Eeog^  acconulE  Iron  tbe  present  5100,000  to  5250,000.  Ve 
=9pose   t^ls   increase  a:   tbls   tine. 

Our   oppoetloQ  at   tbls   tine   is  Dot   based  upon  anf   fears 
ti^x   sucb   an   increase  vould  pose  aor   undue   burden  on   tte 
iiLEurasce   fjnd.      At   tbe  end  of   1980,    IRA  and  Eeogb  accounts 
represeoted   less   thaa  ooe  percent   of   all   insured  deposits. 

Chir   objection   is  based  on   the   fact   tbat  *e  are   trying 
lo   deregulate  our   Institutions   to   the  naxinuo  extent  consls- 
*.ea*.   ci^h   safety   and  soundness.      In   so  dolDs,   we   feel   it   is 
ot    iTie   ut33st   isportance   that   there  be  a   fair  degree  of 
marcel   discipline   ioposed  on   depository   institutions.      We  are 
c-^rrentlj   engaged   in  a  variety   of   studies   relating   to   risk- 
related   insjrsnce   preniuns.   co-insurance  of   larger  accounts, 
and   related   natters.      Our   objective   is   to  find   »ays,    if 
possible,    to  induce  public  confidence   In  our   institutions 
based   an   the  nanageoent   policies   they   pursue   instead   of   askii^ 
the   public   to   rely  completely  on   the  deposit   insurance  systen. 
■  e  would   lilie  an   opportunity   to  conplete   these  studies  and 
nake   reconoendations   to  you  before   being   subjected   to.  another 
quantuo  increase   in  deposit   insurance  coverage,    albeit   for  a 
sr.all   percentage   of   the   deposits   insured. 
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3ectlon   702   -   Interaatlonal   Banking  Facilities 
The  Corporation  favors  eoactnant  of   this  provision. 
■liich  would  exempt   deposits   in   International  Banking  Facili- 
ties  (IBPs)   froa  PDIC  assessments  and  insurance  coverags. 
with   two  qualifying  comments- 
First,    certain   technical   amendments   are   necessary   to  naka 
clear   that   the   PDIC.   as   the   insuring  agency,    is   the  proper 
party  to  determine  which  obllgatioQS  should  be  insured  obli- 
gations.     The  anendments  also  would  also   authorize   the  Corpora- 
tion to  issue  regulations  requiring  Insured  banks  to  identify 
to   the  public   any   of   their  unloaured  obligations,    iocludii^ 
IBF  obligations,    that  may  cause   confusion   to   the   public  with 
respect  to  their  insured  status.     The  proposed  amendnenta 
are   attached. 

Second,  we  believe  that  the  current  statutory  framework 
for  assessing  deposits  of  insured  banks  deserves  a  coaprehen- 
slve  review  by  the  Congress  at  an  early  date.     For  this  reason, 
this  section  should  be  adopted  with  a  sunset   provision 
not  to  exceed  two  years  fron  the  date  of  enactment.     Our 
reasons  for  requesting  this  sunset  provision  are  set  forth 
in  recent  letters  to  the  Chairman  and  Senator  D'Aoato  (copy 
attached). 

Sections   703  -   700  -  Truth- in- Lending  Act  Revisions 
These   sections  deal  with   the  Truth-ln-tendlng  Act,   *s 
amended.      Although   we  do  not   oppose   these  anendments,    we  would 
urge   the  Cooimlttee   to  ccomit   itself  at   the  earliest  possible 
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(Ute  to  a  major  overhaul  of  the  Truth -In- Leo dins  law  with 
the  goal  of  subBtantlal  slBplifleatlon.  The  l&v,  despite 
last  year's  slnpllflcatioD  efforts,  continues  to  pose  nearly 
1 08 urmoun table  problems  for  bankers  and  regulators  alike. 
The  lav  continues  to  be  overly  conplei  In  many  respects  and 
enforcement  remedies  are  inflenlble,  leading  to  illogical 
and  inefficient  solutions  to  problems.  >e  stand  ready  to 
assist   the  Congress  in   this  major  undertaking. 

We  also  urge  the  Congress  to  reexamine  tbe  Ccnnualty 
Reinvestment  Act  with  particular   emphasis  on  drafting   a  small 
bank  exemption.     The  Act  derived  from  charges  that  tbe  credit 
needs  ol   certain  urban  areas  were   not  beii^  served   by   local 
Institutions.      In  our  view,   the  Act  has  had  some  utility  in 
urban  areas  by  encouragiog  financial   institutions   to  better 
serve   tbe   banking  public.      Unfortunately,    the  Act  was  broadly 
dravn   to  cover  all   geographic   areas;    hence  the   burden  of   com- 
plying with   the  statute  was   thrust   upon  all   financial   Institu- 
tions absent  clear  evidence   that   a  pervasive   nationwide   problem 
existed.     Our  experience  with  the  administration  of  the  Act 
strongly  suggests   that  universal   coverage   of    Institutions 
is   unnecessary  and   imposes  a   cost   burden   that   is   not 
justified   by   the   benefits  accruing   to   the  public   at   large. 

Title  VI: 

Title  VI  would  amend  Section  4(c)(8}  of  tbe  Bank  Holding 
Ccnpftny  Act   to  restrict   Insurance  activities  of   bank   holding 
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compnniee  and   their   subsidiaries.      This  proposal   came   before 
ttie  Congress  when   the  Bank   Holding   Company  Act   anendnients  of 
1970  were  considered.      At   that   time  Congress   adopted  Sectioa 
4(c)(8)   in   Its  present   form   —   that   Is  «ithout  a  specific 
list  of   prohibited  activities  —  and   gave   the   Federal  Reserve 
the   authority   to   decide  vhlch   activities  are  a  proper   incident 
to   banking  and,    In   specific   instances,    to   decide  vliether  the 
public   Interest   Is  best   served   by   permitting   certain  activities. 
It  Is  our  Judgment  that  ten  years  of  experience  demonstrate  con- 
clusively  that   the   Federal   Reserve   has  exercised  this  authority 
with   commendable  responsibility.      Accordingly,    there   is  no  need 
tor  this  proposed  restriction. 

It   is  worth   noting  that  competition   In   the   provision 
of   financial   services   is   changing  rapidly  and  has   changed 
substantially  since   this   legislative   proposal  was   first   intro- 
duced.     Since   the   basic   thrust   of   most   titles  of   this  bill   is 
to   deregulate,    it   is   incoasistent   to  consider   impoBlng   further 
restraints   on   bank   holding  c<MiipBnles'    already   limited   Insurance 
authorities.      This   is   particularly   true   given   the  aggressive 
marketing   of   bank-like   services  on  a   nationwide   basis  by   two 
major   insurance   companies. 

For   these   reasons   ve  oppose   the   enactment   of   Title  VI. 
We   believe   both   the   public   interest   and   the   financial  system 
are  best  served  by  its  deletion  troo  this  bill. 
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S.    1721:      To  combiae   tbe   lasurKoce  funds   of   the  Pedera.1 
Deposit  iiisurB.ac«  Corportitloo ,   tba  Pedernl 
3B.vinKa  nnd  Loan  Insuretnc*  Corporation  etod  the 
Kation&l   Credit   UDion   Share   Insurance  Fund,   and 

for  other  purposea. 

3.    1721   proposes   to   consolidate   the   insurance   funds  of   the 
FDIC,   the  FSLtC,  and  the  NCUSIF.     We  believe  there  ia  consider- 
able nerlt   to   this  proposal   and  hope   that   it  will  stimulate 
constructive  diacusslon   on   the  subject. 

On  the  positive  side,   we  think  It  Is  obvious  that  an 
Insurance   fund   Is  strengthened   by   diversity  of   risk.      Joining 
the  funds  spreade  the  risks  both  geographically  and  among 
diverse  tlnanclal   Institutions. 

It  alao  ia  obvious  that  Joining  the  FDIC  fund  with  those 
of   the  P8LIC  and   tbe  NCU8IF  would  substantially  Increase  the 
resources  available  to  the  two  latter  organizations.     Soom  view 
thla   poatlvely;    others  do  not.      Viewed  io  terms  of   the  national 
interest,   ve  consider   it   a  positive   factor. 

Probably  tbe  biggest  problem  associated  with  this  proposal 
ia  the  question  of  what  degree  of  supervisory  authority  should 
vest  in  the  insurer  and  how  much  should  be  retained  by  the 
pricaar;  regulator.     This  la  a  significant  question  and  one 
on  which   there  are  divergent   views.      Part   of   the  answer   lies 
in  what  new  powers  are  granted  by  S.    1720  -  or  similar  bills 
-   to  the   different   institutions  and   how  those  powers  are 
utilized. 

The  advisability  of   combining  the   insurance   funds  and 
ultimately  restructuring  our  regulatory  agencies  ia  likely 
'  to  be  Influenced  in  part  by  what  new  powers  are  granted  and 
how  they  are  utilized.     Ve  believe  it  ia  appropriate  to  start 
thinking  about   these  matters  and   we   hope   S.    1721   will  stimu- 
late that  consideration. 
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Oetobar  9,   19S1 

Honorabl*  Jaki  Can 

Coaaittaa  on  Baoklati  Boualnf,  and 
Urban  Affaln 
Unllad  Stacai  Saoatc 
5121  Ditkttn  Stnata  Offiea  BuUdtni 
Uaahlngtea,  D.   C.     10510 

Dear  Mr.   Chalman: 

This  taipond*  to  T°ur  raquait  that  v«  cssatBt  m  S.    1508  vhieh  vould 
•xanpt  dapoilca  Id  Intanatlooal  Banklni  Facllitlaa  <IBFi)  titm  FDIC 

■iMnti  and  iniutanc*  covtrata.     Tb«  Coiporacloo  favora  paaaata  of 
tha  bill  vlth  cvo  qiiallfTing  eo^nnta. 

It,   cartaln  CaGbolcal  amandBCDtt  ara  nacaiaarr  to  saka  elaat  that 
I  Corporatian,    ai   tha  Inaurl&i  at«nef,    la   tba  propax  partj   to  dataTBts* 
which  oblliatlana   ihould  ba  Inaurad  obUiatloDa.     Tha  aaandBanta  wmld 
3  authorlia  tha  Corportlon  to  liaua  ratulatloaa  raqulrlni  tnaur«d 
(a  to  Idaatlfr  to  eh*  public  ai^  of   Iti  uolcaurad  abllsatlona,   tseludlBt 
oblltatlon*,    that  say  caua*  coatualon  to  tha  public  ultb  laapact  to 
It  i.4aurad  atatua.     Tba  propoaad  asandnanla  ara  attacbad. 

Sacondlv,  ua  ballava  thai  tha  currant  itatutorj  fraaauork  fer  aaaaaatnt 
'  I  of  Isaurad  coaoardal  banka  daaanaa  ■  ccaptahanalva  rvflau  by 
|tC(i  at  an  larly  data,  aod  tbui,  S.  1508  ihould  ba  adoptad  vlth. 
L  provlilon.  Thi  evaludoa  of  acttvlclaa  undartakan  br  D.  S. 
particularly  ovirtaaa  activltiaa,  and  the  iirocaduraa  uaad  b;  th« 
Eioo  in  raaolvlna  iha  dlfficultlaa  of  faUtnc  bank!  saka  It  iaparar 
■c  our  dapoalt  aiaaiiBtnl  itructuia  ba  racvaluatad.     Tha  currant 

sandaca  to  data|ul«t«  dapoaltor;  Imticutlona  aakaa  thia  rarlaii  avan  Bor* 

Ispottant  and  ttaalT> 

1  raviaulni  iha   Corporation'!   laililaciva  hitcotv,    wa  nota  that  Contioaa 
1  1935  addtaiaad  the  iaiua  of  ■■■■aatsl  dapettct  hald  In  foralga  offiea*  ' 
at  U.    5.    bauki    (Kaarinia   bcfoti    tha  Coaalttia  on  Baidtint  and  Corrancr, 
Houac  of  KaprMantatlvai,    7kch  Castiaaa,    lat  Sa««. ,   on  H.  R.   S35T,  pp.    U-72>. 

'ongrcii  dallberatily   onitcad   luch  a  provlaion  on  tha  (rounda    that  tha  addt- 
lonal  apaiatlDi   eoct   of   Iniuranec  uould  place  □.    S.    banka  at  a  coapatlttva 
Uadvancigi   vlt-a'via   thalr  forilis    bank   couatirpirti.      Utbou|h  not 
expliclcly   (tacid  in   th*   laglilativt  hiacory,    ua   can  auralaa  that   forottn 
~  Ivltlca  of  U.  £.    banka  "tra  alnloal  and  tbli  OBlaaion  did  not 
I  larga  loa*  of  aflaiSBent  revaaua. 
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Honorable  Jaka  Can  Octobar  9,   19S1 

0*«r  tba  lut  Don  ^cadaa,   tba  iBtcmattoDal  aeclilclaa  of  V,   S.   badu 
ha-n  (Tova  draaatlcally.     Ac  ycar-cnd  19S0,   naeti  Id  iortiga  eCfleaa 
i<7r»«3C(d  a  itgnlfiuac  IT>*  p«tc«at  of   coQiolidatcd  uicti  of  tb« 
baiAl::^  iriics.      Vhta  cotuiijcrlag  Che  cncTall  riik  «f   an  IndiTldual   lank, 
«i:    i:clTi[iat,  descitlc  and  foreign,   Mitt  bt  Included  tn  craliuclct  tha 
potastlal  cx^oiBr*  af    the   Corpsnilon  in  cbs  evcoc   of  bade   fallur*. 
Dadar  tha  .r^rT-tat  (tacuCDr)'  iru*voik,   tba  CorponcleQ  li  precluded  frOB 
baalsf  It*  ?r*=J.ua  on   ill  the   uilTlClaa  Of  as  iMtlCutlaB  faacanM   aa***^ 
aaou  ara  llalcad  aolalr  to  dOMatlc  4«po«tt*. 

Vban  u*  ceaaldcT  tba  cu«toBar?  rcaadlaa  saad  bj  tba  Coiponclon  In  laaolvlag 
flnaadal  dlff ICBltlci  of  faiUos  baslu,   tba  corraBC  aaaaaaMoc  aadanlaK 
bccooca  -aora  'dlfflnlt  to   ritlooalii*.     Aa  yon  kaov,  nben  a  bmlt  tiuaustara 
flsa3d.al  idlffleul^  or  fall*,   cha  Corp«:>tlaD  baa  aa*CTal  option*  for 
raaolTlai  :bc   ile:u*:ilon.      One   cpclon  It   to  p«y   off  Imurad   depoiitori   up 
to    :h*   ciatuicry  aaxlcus.      tJadcr  thl*   procedure,    dapoaltsr*  vlch  ^liacc* 
In    txiti*  af   JlQO.OCO,    othct  etncral   creditor*  of   tba  bask  aal,   if    tppUeabIa, 
forcliB   offlca  dcpOflTon  would  ihare   pro   r>:>  witb  the  CorperatloD   :he 
procctda  of   tfa«  fallad  balk  tecclKtr*tilp  aatata. 

lo  litu  of  a  deposit  payoff,   tba  Corporation  haa  Ineraailnfly  uttllzad 
TEie^ca   fMiliilt  isdeT  Seeiion     3<oI      direc:    (siiitancc*  and  13(a} 

purcita**  and  a**anptloc'  of  tba  Fill  Act,   particularly  Id  tba  caaa  of  larfa 
baau  vhl^h   a-e  likclT  to  ttan   forelfs  offleaa.      In  tbaaa    icsiaa:c*,    :ht 
Corp:ratlc3  mut  by  ■latiite  deEar^n*  tbat  th*  tranaactlon  'gill  raduea 
:ha  T\tt.  sr  a*art  a  tbraataoad  Icca     lo  tba  T^K  (Sacilon  13(a))  or  raadat 
a   fi:!il7.t  :hat   the  InatltDtlon  la      asacntlal     to  It*   cSBsualt?   (Sactlon  13(c)}. 
Jodar  al-;-*r  ^roccdare     uoimured   creditor*,    locltdlni  fcrelpi  afflca 

ita:(  dcflaiiely    Seoauta   of    :he  atatotory   Caata  that  all  large   bink  fallnraa 
uould  be   ramfled   ucdcr  ScEtlset  13(c)  or  13(*),    tbcie  It  a  hlsh  pTobablUcy 
of   '.;*-=(  either  of   :h«ic  Bcxtcda.     Ctnn  tbli  typothcils,    ±z  aa^tt  iaconctuoaa 
that  a:  a*(as*aaot  prcmlnB  la  not  exacted  for  cbc  lapllad  co*cra|a  affordad 

Oiiz  p«*i::s=  of   favorlBC  anactacnt  of   tba  pending  bill  1*  lartaly 
prediu:*:  o=  :bc   trtuaant   thac  under  corranc  l«f  G.    S.    banks  mmf  face 
ca=pc:i::ie    :£*ia:lci   da*   to   tbt  fact   tbac  naay   foTeifn   banka  would 
o;efi:e   1::*  i.-iihDuc  dc^oiit  luuraaca  coveTa(a.     Aa  iucb,   thaae  loctl- 
v^ztz^    t;    ■  !..-::--.-•    co«t*  ublcb  cosld  aake   acTloa*  Inroad* 

:c    :-*    -:-.f    ■  ■. :_;.=:.    condnetad  by  ISTi.      Ke   ballade  thl* 

:t=-p*:'.ii--t   l=3ala:^e  ihould  be  addraiaed  proaptly  HbUa  aora  pananenc 

j-^:  sztf!  1-^t  ilrcady  bct-.;a  anal;*!*  of  tba  laauci  raiacd  bcrelc,  and  we 
'-.:^  zz   :rl=l  :>.c(e  sa^:eri  tc  the  attention  of  Con(re>B  at  an  early  data. 
Assrj    zzr^z    :=:=(*,    ve  ire   (tudylnt  cb*   concept   of   relating   dapoalt  lasuraoc* 
iiiciiaer.:*    zz  the   rl*(  poted  by  an  IndlTldnal  bank,   and  dc  ara  giving 
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Bonorabli  Jaka  Can 


OetBbar  9,  19B1 


cartful  Gonaldaratlon  to  cha  faa«tbllit<r  ot  colnauTaDca  of  larfa  dapoiIt< 
wharab;  thaia  panooi  vould  not  anl07  full  covarasa  of  tbair  balaneat  avt 
If  a  puTchaaa  aod  aaaunptloD  tranaaetloo  uara  conluBBatod.     Bocb  concapci 
would  raitora  a  daf*  ^  naikatplaea  dlaclpUna  In  llau  of  sortCTBant 
ratulatlooa  curtantly  baloi  phaaad  out.     Ua  ara  confidant  that  joaz 
CoBBlttaa  will  gl''*  thaia  aubjacti  caraful  and  thorouih  conildtratlop. 


la  cODcluilon,  whlla  tlii  Corpoiatlon 
iu|t«(tad  Cachnlcal  aaandBanli,  a  ain 
yaara  fras  tba  data  of  anaetMnt  ihouli 
plovlilon  would  luura  that  tba  broj 
and  inauiaaca  ef  dapoalti,  dlacuiiai 
tlBtl7  eonaldarad  by  cha  Conttaaa. 
would  allow  tha  Coociaaa  aapli  CtM 


:  of  S. 


Liaa  iBvolvliii  tba  aaaa 
iretofoTC  In  thl»  lattar,  w 
ballava  Chat  Cha  auoaat  pr 
eonaidai  tb«*a  ■ 


with  tba 
■sctad  two 

This 


Sinctrtly, 
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FMC  cawces  to  s.  isqb 

1«  it  tna^od  br  tht  Saoac*  and  Hou«<  of  Rapraiantsctvu  of  tb*  Cnlttd  St«ca« 
of  Aacrlca  la  CaDgraai  ■■■•■bled, 

Sccclen  I.     5ub««eilo9  5  of  Section  3(1)  of  Iha  Fedaral  Dapoilt  loturaoeo  Act 
C12  U.S.C.    f   iai3U))  1*  hcTcbr  >Mod«<]  to  nad  lo  Iti  amiittj  ai  follom: 

(5)  (uch  other  obUfatloDi  of  a  bank  a»  Ibe  Board  of  Dlraetori, 
aftct  coDiultatlon  ultb  tb«  Coaptiollar  of  tba  CurraDc;  and 
tb«  Board  of  Covamon  of  tb<  Faderal  Reserve  Syat^,  ahall 
find  and  praacrlbe  tj  rcculatloD  to  be  depoilt  Uabllltla* 
b;  t*i>*i'*l  uugc  ?rovld«d  further,  that  an;  obUt*Ctoo  of 
a  bank  vhlcb  1*: 

(A)     paTable  onlT  at  an  offlc*  of  tba  bai*.  located 
outilde  of  tha  Stataa  of  tba  Dnltad  State*,   the 
Dlittlct  of  Colunbla,   Fucrto  Rico,  Cuaa,  ABcrlean 
Saaoa,  and  lb*  Virfln  lijasdi,   or 
<fi}     datiDcd  to  be  an  laternatlonal  b*i*lng  facility 

dtpoalt  br  the  Board  of  Dtrectori,   aftet  cooaultaclon 
vith  the  Boatd  of  Covamor*  of   the  Federal  Raaerve 

thall  not  be  a  dcpoalt  for  ai?  purpoiei  of  tbli  Act  or  be 
Included  ai  part  of  total  depo*lt«  or  of  an  Inaurad  depoalt. 

Section  2.  Section  ie(a}  of  the  Federal  Depoalt  loiuranca  Act  (12  U.S.C. 
i  !G2B(a)j  li  hereby  aoeoded  by  adding,  after  the  leeood  lentence,  a  nev 
sentence  vhlch   reedi   as   follout: 
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tfhcncvat  It  datarmlna)  that  tht  cTtacloo  of  a.  claai  of 
unlniutcd  obUfatlon*  b;  on*  at  boc*  Inautad   tatltt  atf 
confuse  itt*  public  ragatdlni  cha  *cep*  of  Inautad 
covarai*  imdar  tbt>  Act,    Che  Soatd  of  Dtracton  say 
Taqulia  by  rtsulatlon  that  Inaurad  banka  holdlof  luch 
DbUsatlona  ahall  |lva  notle*  of   tbalr  uolnaurad  atatut. 

Stctlon  3.     Tha  proTlalona  of  thla  Act  ahall  taralData  od  Dacaabar  31,    1983. 
On  Jamary  1,   19M,  proviitona  of  law  aaandad  by  thla  Act 
(hall  ba  further  aoandad  to  taad  a*   thay  did  oa  the  day  bafara 
the  date  of   the  eoaetaanc  «(   Chase  aattdBaots. 

The  Chairman.  Thank  you  very  much. 

Mr.  Callahan,  we  are  pleased  to  have  you  with  us  this  morning. 
If  you'd  like  to  proceed. 

TESTIMONY  OF  EDGAR  F.  CALLAHAN,  CHAIRMAN,  NATIONAL 
CREDIT  UNION  ADMINISTRATION  BOARD 

Mr.  Callahan.  Mr.  Chairman,  members  of  the  committee,  I  am 
pleased  to  be  here  today  to  testify  on  behalf  of  the  National  Credit 
Union  Administration.  As  you  know,  Mr.  Chairman,  this  is  my 
eighth  day  on  the  job.  I  have  spent  some  long  hours  familiarizing 
myself  with  the  Federal  perspective,  and  will  continue  to  do  bo. 

In  my  5  years  as  a  State  regulator,  I  have  questioned  certain 
Federal  decisions  aiTecting  the  manner  of  doing  business  within  the 
States.  In  my  testimony,  I  do  point  out  certain  provisions  of  this 
type;  however,  I  want  to  make  an  important  general  observation 
before  I  proceed.  I  support  the  grsmting  of  additional  powers  for 
banks,  I  support  the  granting  of  additional  powers  for  saving  and 
loans,  and  I  support  the  additioned  provisions  for  credit  imions.  I 
think  we  should  move  as  expeditiously  as  possible  toward  their 
enactment.  From  what  I  have  read,  your  previous  hearings  have 
been  as  thorough  as  possible  on  these  issues,  and  it  appears  that 
now  is  the  time  to  act. 

Mr.  Chairman,  in  reviewing  each  of  the  bills  before  the  commit- 
tee, I  have  limited  my  focus  to  those  provisions  affecting  credit 
unions,  and  I  have  also  included  certain  additional  proposals  and 
adjustments  which  I  wish  the  committee  to  consider. 

Title  I  of  S.  1720  broadens  the  lending  and  investxnent  powers  of 
Federal  savings  and  loan  associations,  and  provides  the  Federal 
Home  Loan  Bank  Board  additional  regulatory  flexibility.  I  Bummrt 
the  efforts  of  this  title,  recognizing  that  the  S.  &  L.'s  are  confronted 
with  severe  financial  challenges  requiring  a  wide  array  of  options. 
I  urge  the  committee  to  seek  its  adoption. 

In  this  title,  however,  the  Federal  Home  Loan  Bank  Board  iB 
proposing  a  Federal  preemption  of  all  State  laws  which  prohibit 
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due-on-sale  clauHcfl.  Such  Federal  preemption  runs  contrary  to  my 
background  emd  philosophy  as  a  State  r^ulator.  Therefore,  I  can 
offer  support  for  the  removal  of  this  prohibition,  but  raly  for 
Federally  chartered  institutions. 

Also,  I  strongly  disagree  that  the  rulemaking  authority  for  Fed- 
eral credit  unions  should  be  retained  by  the  Federal  Home  Loan 
Bank  Board.  There  is  no  reason  for  this  change  in  authority  over 
Federal  credit  unions,  and  I  uige  the  committee  to  amend  this 
section  to  enable  us  to  continue  our  jurisdiction  in  this  area. 

Title  in  would  grant  specific  authority  to  credit  unions  to  oper- 
ate and  manage  mutual  mnds.  This  broad  graint  of  authority  would 
certainly  represent  a  new  step  for  credit  unions.  Nevertheless,  I 
believe  that  a  credit  union  boEuxl  of  directors  should  not  be  pre- 
vented from  providing  this  service  to  their  members.  Therefore,  I 
would  not  be  opposed  to  its  adoption.  However,  I  am  not  represent- 
ing to  this  committee  that  credit  unions  must  have  this  to  solve 
any  particular  problems. 

STATES  SHOULD  DECIDE  ON  USUSY  CEILINGS 

Mr.  Chairman,  on  the  matter  of  usury  ceilings,  1  happen  to 
personally  feel  that  business  should  be  conducted  without  them. 
The  State  of  Ulinois  recently  removed  all  usuiy  ceilings,  and  I 
supported  such  a  change.  Nonetheless,  I  mfdntain  that  for  State- 
chartered  institutions,  this  remains  a  matter  for  the  States  to 
decide.  Many  have  acted,  emd  others  are  preparing  to  act.  There- 
fore, I  would  be  opposed  to  an  override  for  State-chartered  institu- 
tions, but  would  support  it  for  Federally  chartered  institutions. 

TITLE  V,  CHEDir  UNIONS 

My  written  testimony  contains  some  recommended  changes  and 
additions.  I  wish  to  mention  two  at  this  time.  First,  with  respect  to 
the  NCUA  conservatorship  authority,  I  am  proposing  an  amend- 
ment. It  will  insure  that  adequate  and  proper  consultation  with  the 
State  credit  union  regulators  is  accomplished  in  any  actions 
against  State-chartered  credit  unions. 

Mr.  Chairman,  I  am  also  proposing  what  will  be  viewed  as  a 
significant  departure  from  the  traditional  insurance  provisions  of 
the  Federally  chartered  credit  unions.  My  amendments  to  title  II  of 
the  Federal  Credit  Union  Act  would  permit  the  NCUA  board  to 
approve  private  insurers  for  Federally  chartered  credit  unions. 
Tnere  are  presently  18  private  share  insurers  already  in  business. 
They  are  insuring  over  3,100  State-chartered  credit  unions  with 
assets  of  over  $10  Billion. 

Allowing  Federal  credit  unions  to  choose  private  NCUA-approved 
insurers  would  enhance  competition.  It  would  permit  the  credit 
union  movement  to  meet  its  own  needs  without  seeking  Federal 
Government  relief.  The  enactment  of  this  funendment  might  well 
induce  creative  avenues  of  access  to  heretofore  untapped  insurance 
resources.  WitJi  respect  to  the  increeising  insurance  coverage  in 
IRA/Ke(^h  accounts  from  $100,000  to  $250,000,  1  do  not  believe 
that  this  is  necessary.  I  believe  the  IRA's  would  be  a  very  effective 
tool  for  credit  unions  to  attract  savings,  and  that  the  present 
insurance  coverage  is  sufficient. 
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CONSOLIDATION  OF  THE  FEDERAL  DEPOSIT  INSURANCE 

Mr.  Chairman,  I  understand  that  this  bill  has  not  been  the 
subject  of  hearings,  and  was  introduced  by  you  as  a  vehicle  for 
discussion  rather  than  with  the  expectation  of  early  adoption. 
After  reviewing  it,  I  am  deflnitely  not  voicing  a  supporting  posi- 
tion. 

What  I  perceive  is  a  severe  and  sudden  twist  in  the  long  histori- 
cal relationship  between  the  credit  unions  and  their  regulator.  The 
day-t<Miay  decisions  on  a  variety  of  regulatory  matters  would  be 
transferred  to  persons  with  no  historical  involvement  nor  perspec- 
tive. NCUA  has  a  special  relationship  with  credit  unions  that 
began  with  its  congressional  mandate.  It  developed  as  both  ttie 
agency  and  the  credit  union  movement  struggled  to  realize  their 
r^pective  roles.  The  credit  unions  were  forced  to  depend  on  six 
different  Federal  agencies  since  1934,  including  the  FDIC  in  1942. 
Having  finally  achieved  an  independent  status  in  1970. 1  would  not 
like  a  regression  to  the  status  of  40  years  ago. 

POSSIBLE  INSENSITIVE  DECISIONS 

Under  this  bill,  numerous  possibilities  for  insensitive  decisions 
regarding  credit  unions  are  possible.  Let  me  cite  a  few  examples: 

The  lack  of  credit  union  representation  on  the  FDIC  board.  The 
transfer  of  all  authority  regarding  State-chartered,  Federallv  in- 
sured credit  unions.  FDIC  control  over  credit  union  brancning. 
FDIC  control  over  determining  the  structure  of  credit  union  ac- 
counts, including  setting  rates.  Doubling  the  number  of  call  reports 
and  a  change  in  their  format.  A  convenience  and  needs  test,  whicJi 
is  definitely  inappropriate  for  credit  unions.  Merger  procedures 
insensitive  to  the  credit  union  common  bond. 

Mr.  Chairman,  I  am  simply  stating  my  very  strong  concerns  that 
this  particular  bill  will  do  harm  to  both  the  agency  as  well  as  the 
future  of  credit  union  services  in  this  country.  I  wish  to  again 
strongly  recommend  that  the  committee  adopt  my  amendments  to 
permit  private  insurance  for  Federal  credit  unions.  I  believe  the 
NCUA  could  handle  all  credit  union  insurance  requirements.  I  ask 
that  credit  unions  be  given  the  opportunity  to  reach  their  .own 
solutions,  and  that  we  not  seek  Federfd  Government  resources  as 
the  only  solution  to  business  problems. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  will  be 
happy  to  answer  any  questions  which  you  or  the  members  of  the 
committee  might  have. 

[The  complete  statement  follows:] 
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TESTIHOtrt  OF 

EDGAR  F.  CALLAHAH 

CHAIRMAN 

HATIOIUL  CREDIT  OHION  AIMIHISTRATION  BOARD 

Hr.  ChalTvan,  Bmbers  of  the  ConBlttee  I  aa  plcaaed  to  be  hara  today  t 
behalf  of  the  National  Credit  Union  AdalnUtratlon  with  ccapect 
itlve  prnpoaals  to  l^rove  our  financial  ayataa  chat  arc  undar 


oration  by  tba  Coanltl 


Lai  ayatcn.      The 
re  effectively  ti 


Theaa  conalat  at  S.   16B 
il  and.    In  ay  opinion,   c 
.natltutlona  and  their  reguls 


I,  S. 


T   agei 


703,  S.  1720.  and 
will  be 


ictlon  In  a  rapidly  changing  envlconnent  uhere  both 

latltutlona  and  unprecendented  econoBlc 
tvec  >ore  efficient  aystaia. 


Aa  you  knou  Hr.  Chalraan,  thla  la  ay  8th  day  on  the  Job.   I  have  spent  eoaa 
long  hours  fantllarlilng  qraeK  «lth  the  federal  pcrapectlva  and  «111  continue 
to  do  go.   But  to  ba  very  frank,  I  have  on  aany  occaalona  la  ay  five  years  aa  a 
acate  aupervlaor  questioned  the  rationale  for  certain  federal  declalona  which 
affected  the  nanner  of  doing  buslnesa  vlthln  the  ataCea.   In  ny  teatlaony  I 
point  out  certain  provisions  of  thla  type  which  1  do  not  favor.   However,  I  want 
CO  Dake  an  laportant  genernl  obaeivatlon  before  I  proceed:   I  support  the 
granting  of  additional  powera  for  banks;  I  support  the  granting  of  additional 
powers  for  Saving  and  Loans;  I  support  the  additional  provlatons  for  credit 
unions,  and  I  think  we  should  aove  aa  expeditiously  as  posslftle  toward 
enactment.   The  vehicles  of  financial  change  as  they  are  eraerglng  In  t 
brokerage  houses,  the  Boney  aatket  auCual  funds,  the  retail  eaplre  of  a 
Roebuck,  and  the  innovations  appearing  In  the  tnaursncc  Industry  are  picking  up 
speed  and  aren't  llkaly  to  linger  as  traditional  financial  service  providers 
agree  to  all  their  ground  rules.   Froa  what  I  have  read,  your  prevtoua  hearings 
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n  Ch«ie  t 


[  appaars  chat  n 


Hr.  Chalman,  la  levlawlng  each  of  the  bllla  befora  tha  Covl 
:ed  ay  focus  to  thoie  provliloni  affactlog  cradlt 
idll  Union  Adalnt aeration  haa,  aai 
detnllad  evaluation  of  tha  condll 
lendatlona  for  leglalatlva  changeBi 
Lalatlve  propoaata  and  aa  In  aubatantlal  agraaae 
the  credit  union  provlalons  In 

Iglnalty  prepired  by  HCUA.  I 

ncludad  In  this  teaclaonr  can 

1  adjuataanca  Hhlch  t  ulah  the  Conlttee  to  consldai. 


refining  chan) 
agree  with  thi 


:ttae  I  ha*e 
lao  recognla* 
auppliad 


[etely 
In  addition 


Thla  proposal  u 


uld  peralt  Staci 


goveTnaanCi  naaaty  at  a  rate  of  rati 
Hlthout  tha  caqulranant  that  raaatvi 
objection  to  thla  pcopoaal.  Tha  proi 
language  to  enable  credit  unlona  t< 
state  and  local  govetaBenta.  Tha  i 
S.  1666  a  aubpaiagraph  (d)  to  read 


and  local  goseniBents  to  place  fuoda  la 
-■a  and  conditions  aa  tha  Fadaral 
I  allghtly  bcIoH  tha  Faderal  fiuda  rata  and 
ba  held  againat  auch  daposlta>  I  ha**  oo 
losal,  honever,  doaa  raquica  apaclfic 
tablish  ahare  draft  accounts  f«t  Padaral, 
leat  reaedy  uould  appear  to  b«  to  add  to 
Followa: 
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'<d)  Section  20S<F)(2)  af  the  Fadarsl  Credit  Dnlon  Act 
12  O.S.C.  178S)  !■  aMndad  by  Imartlns  bafor*  tha  period  ' 
the  end  Charaof  the  foltovlns:  "i  end  vlth  reipecC  to 
depoalta  of  public  fundi  by  en  officer,  e^loyee,  or  agent 
if  the  Dnited  State*,  any  State,  county,  nunlclpallty,  or 
■olltleal  aubdlvlalon  thereof,  the  District  of  Colmbla,  the 

lowealth  of  Puerto  llco,  ilaartcan  Ssaoa,  Guaa,  any 
arritory  or  poaseaalon  of  the  United  Statei,  or  any 
leal  oubdlvlaioB  tharaof'.' 


Title  I  e>* 


Ltlally  IncoTporatea  all  of  Che  pTOvlatona  of  S,  1703  Into  S< 
the  lending  and  Inveatownt  pOHera  of  Federal  eavlngs  and  loan 


^aoclatlons  and  provides  the  Fei 
leKlblllty.   As  I  Indteaced  eai 
scognUlng  that  the  S  t  La  are 
>qulc1ng  a  wide  array  of  Dptioni 
repared  by  Chalman  Pi 
dnlnlatratlon,  I  urge  the  CoiHiil 


il  Hone  Loan  Bauk  Board  additional  reBulatory 
.ler,  I  lupport  the  efforta  of  thla  Title, 
confronted  with  aevere  financial  challenge! 
Since  chta  propoeal  has  been  carefully 
leiaed  eiaential  by  both  the  FiaSB  and  tha 
I  to  aeek  Ita  adoption. 

,Ch  reapect  to  this  Title  concern  the  Due-on- 

In  this  section,  the  FHLBB  la  proposing  a 
;al  preenptlon  on  ell  state  Isva  which  prohibit  due-on-aale  clause*  for  all 
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financial  inatttutlona  boch  itace  and  fadaral. 
praaapClim  in  (•■"■^■l  ni"  cootracy  ta  wt  b«ckgi 
regulator.     In  viewing  b  due-on-aala  provli 


Aa  I  atated  earlier.  Federal 
round  and  phllseaph;  aa  a  atata 


however,  I  perceive  I 
borccMcr  and  a  lendei 
Chat   (uch  a  claiua   Ii 


Of  e 


I  unfair  to  borrotfera  and 
lally  muld  dlaagrea  with  thle  particul 
I  the  Tight  of  the  state  to  act  In  thli 
t  cheiteced  Institutions.  Tharefor,  I 
prohibition  but  only  for  Federally  cha 


be  freel] 


entered  into  bjr  a 
It  reach  a  conclustoa 
protective  state  lav* 
but  would  not 
particular  aa  It  appllas 
support  for  the  reaoval 


Finally,  Kr.  Chalman,  I  strongly  disagree  Chat  the  nilewaklng  authority 
for  Federal  credit  unlana  should  be  retained  by  the  FRLBB.   There  la  no  ressoa 
for  this  Changs  In  authority  ovac  Federal  credit  unions  and  I  urge  the  Coxites 
to  aaend  this  ssctlon  to  enable  ua  to  coatlnue  our  jurisdiction  In  this  arsa. 


In  Part  F  -  HIseellanaoua,  I  have  oo*  obssrvscloB.  Ssc.  17S  which 
iddraBSaa  the  situation  In  which  an  Individual  has  an  account  In  each  of  two 
•erging  FSLtC  Insured  institutions  by  providing  for  continuation  of  fall 
cancc,  even  above  $100,000,  for  a  period  of  six  months.  I  ballsvs  thnt 
lar  authority  should  be  granted  to  th«  Kattonal  Credit  Dnlon  Share  InaackOM 
to  cover  the  aargec  of  two  credit  unions.  Flnsllr.  I  would  point  oat  tha 
ler  situation  of  an  Individual  depoaltor/aewber  having  two  accoontai  aach  !■ 
different  type  of  InaCitutloo  eubject  to  a  warger.  This  aisht  also  ko 
dresssd  In  a  similar  fashion. 
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ulCh  $S  alLlloa  or  lew  Is  ucal  d 

iiould  bnrdo  tte  bbM  Hfallc  hwrlaf  bb  m— irtlj  l^ii  T  ■■  tlw  Pedrral  teBcrac** 
■bint;  to  affact  mtnKXMj  fallCT-  !■  EmX.  I  ■nil  mnirt  a  tKtauc  to  $1^ 
■llltoo  for  tbe  uw  raMOM-     Qda  Ijctcr   itftHi  aMld  MUl  ^nlc  l>k«knl 


T»rt  »  rm  — '     -- 

1  uaderituid  that  wau  vt^f  acttwalr  rartteipacad  la  tha  padu^  of 
sKtidaeaCi  to  FliuacLal  laatUMtoaa  lacaUtvry  and  latcraac  Kata  Coacral  Act 
af    I97S  (FIKA)  a^  I  aiippoit  thaag  prorlalOB*  to  darlfr  and  ■transthaa 

■uperrltary  sothorltlca. 


Thl>  Title  OTuld  grant  apaclfif  aatharltr  (or  ccadlt  unioaa  to  oparstai 
ige,   undervrltc,   at  aell  lnt«HaC*   In  aitaaL  fooda.     Tbls  broad  grant  of 
->orlt7  would  cartalnl)'  repreasnc  a  am  atep  (or  credit  uolooa. 
!TCheICH,    t  bellan   that  a  ciadlt  onloa  board  of  directors  abould  not  b* 
vented  froa  piavldlBg  thla  acrvlee  to  their  aaabara   if   they  datetalna  It   t* 
roprlate.      Thecaforei    I  uould  not  be  apposed  to  Iti  adopttan.      Rowavar,   I  am 
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Lng  to  chli  Coaoltce*  that  credit  union*  ■ 
c  probleu. 


Title  IV  -  U«ury  Prorlilon 


Hr.  Chalnun,  on  the  aattar  of  atury  celling*,  I  happen  tc 
Chat  business  should  be  conducted  ulthout  then.  The  State  oC  ] 
reaoved  all  uauiy  ceilings  and  I  supported  such  a  change.  Th« 
■etlous  probleaa  uhen  the  aaTliet  rates  approach  thea.  Further, 

higher  than  when  aoat  usury  ceilings  were  enactad.  Honethelei 
aalntatn  that  tor  atate  chartered  Institutions  this  renins  a 
states  to  decide.  Many  have  acted  and  others  are  preparing  t( 


peraooally  ttmi 

.Inola  recently 
celllnga  bscaM 
■e  found  that 
conaldarabljr 
Hr.  ChalrBan,  I 

Iter  tor  th« 

:t.  .Therators  I 


would  be  opposed 


e  chartered  I 


Eutlona  but  nould 


Title  IV  also  anenda  the  Fcdacal  Ccadit  Union  Act.   Thia  Act  had  a  IIZ  rata 
calling  eatabllahad  In  1934  and  slnllarly  ran  into  probleas  a  year  or  so  ago 
uhen  nsrket  cataa  could  no  longer  be  accoaodated  under  this  calling. 
Legislative  nllaf  was  sought  and  partially  obtained.  The  tuithar  changa  to 
this  provision  contained  in  Title  IV  nould  place  the  setting  of  Intarast  ratal 
with  the  board  of  directors  of  esch  Federal  cradtt  union.  I  •■  vary  aupparttva 
of  this  approach  and  would  aske  thraa  obsarwat loos :  (1)  Sine*  this  provlaltm  te 
s  change  to  th«  Federal  Credit  Union  Act  Itself  and  Is  not  eatabllahtac  may 
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ovarrlda  of  atata  ealllBsa,  It  tnit   approprlatalr  bclonga  la  Title  T  -Credit 
□nloiu;  (1)  that  tba  leglalatln  laofoage  be  exaalnad  doaalT  to  coaurc  that  Che 
■ubiequent  eatabllahaant  of  the  eelllng  by  th«  Federal  eradlt  union  board  of 
director*  haa  the  force  and  effect  of  a  Padarallr  authorlied  rata;  and  (3)  that 
the  laglilatlve  history  reflect  that  other  proTlilooa  of  the  FCO  Act  reUtlng  to 
iatcrcat  rates  such  a*  lata  cbargea,  prepayaeat  penalties  and  other  credit 
1  of  Fodcral  credit  ualooa  ace  not  affected. 


Tide  V  Credit  Dnlona 


Aa  I  BCnCloned  earlier,  Mr.  Chair^n,  theae  credit  union  aiMndwnt 


■enced  In  daci 
Bntlally 


br  NCOA  t 
.at  of: 


ttee  on  April  IB  of  this  jaa 


lonal  supervisory  flexlbillcy  In  the  fora  of  eBergency 
conaemtorshlp  authority  and  Interlendlog  fio«  the  CLF  t 


authorities  for  our  Ceni 

pauers,  short  tera  lovei 

:y  to  act  aa  Agent  of  the  tt 

orcantly  an  express  grant  of  tai 

Fslght  In  the  enabling  legUlatU 


ral  Liquidity  Facility  auch  aa 
itaent  auchorlcy  expanalon, 
dcral  Reserve  Systea,  and  very 
:  eaeapt  acatua  (correcting  an 


(3)  Changes  in  HCUA  opera 


icludlng  ellalnattng  prcalun  rebates 
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■nd  partial,  ■•••■•••nta,  BoolDg  cha  tlaa  of  tha  G 
lavaitBCnt  o(  the  opcractng  faaa;  and 


(t)  Sararal  raftnoHnti  and  Kidlflcatloni  of  cladli  union  (ul  aatata 


I  (uppoTt  theia  changaa  and  aak  tha  "ii^trt  na  for  favotabla  coiuldaratlaa, 
but  I  ulih  to  offer  Che  following  chaogaa  and  additional 


1.  With  retpect  to  tha  NCUA  conaetvatoralilp  snthorltr 
concainad  In  Sac*  506|  I  aa  propoatng  Cha  followlni 
anandaanc  In  ordar  to  anaura  that  adaquata  aod  propar 
conaj^taclon  with  tha  aCata  cradle  union  ratalators  la 
accoBpllabcd  In  conjunction  tilth  NCOA  actions  agalnat  atata 
chartered  credit  untooa.  Tlta  suggeated  language  la  aa 
folloHt: 

Sac,  206  Cti)(l)  of  tha  Pedatsl  Cradle  Dnlon  Act  aa 
aaendad  by  Sec.  S06  of  S.  1720  la  aaaodad  aa  follawai 

(1>  b7  atrUlag  the  period  et  tha  end  of 
aubparagra^  (B)  and  Inaartlng  tha  fvllAftng 


ir  subpatagrapfc  (c)  aa  tolloaa 
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Sac.    12S 
B«iw rally   Itaitr 

I  of  mittml 
:helT   Iniastacnl 


~(C)  to  Ott  CMC  of  an  iosured  Stat«-charCeceil 
cradlt  uolon,    tbe  State  credit  mlan  *uper«lior  ta 
■hleb  tlw  credit  uolon  Is  chartered  ahall  b* 
cooaalced.      The  Scat*  eradlt  uoloa  aupervlaor 
•hall  b«  glvan  ■   .enaoiuble  opportuoItT,   and   In  m 
loatance  a  period  at  Icaa  than  twentr-four  hours, 
to  object   to  the  uae  of   the  pravistons  of  this 
parascaph.     If  the  StaC*  supersiaorj  objects,   the 
Board  may  use  the  authority  of   thla  paragraph  only 
by  ■  unantaous  vote.      The  loard  shall  provide   to 
Che  State  auparvlsori   as  sooa  aa  practicable,   a 
n  ccrtltlcatton  of   its  determination.' 

I,  I  would  also  cacoaaend  a  chaosc  to  credit 
ithorlty   slallar  to  that   propoaad  for  S  & 
f  S.    17Z0.      Prcaently,   credit  unlona  are 


Sec.    107(7) 
7S7}  la  imeniet 
hereof  as  follovsl 


to    dlTCC 

change.  Mould  clarify  the  use  by  credit 
funda  aa  InvastMsnCs  In  order  to  diversity 
in  goTtnuwnt  sacuiltlas.   The  specific 


if  the  Federal  C 
by  adding  a  ae 
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*(k)  tn  anj  Iniraataenc  fund  th«  portfolio  of  Hhlch  t* 
raitrlctad  by  th«  fond'*  aarugeBant  Inveataanc  policy, 
changeabla  only  if  authorlied  by  iharcholder  vote,  to 
*uch  InveatBcnta  aa  a  Fadaral  credit  anion  by  Ifn   or 
regulation  aay  tnvait  in,  acll,  radeea,  hold  or 
othcrwiae  deal  utth;" 


3.  Mr.  Chalnan,  1  aa  alao  propoi 

«■  ■  algnlClcant  deparcure  Iroa 

pcovlaloni  of  Padcrslly  chartered 

aaendHnt  to  Title  II  of  the  Fcdei 

pc.mii  the  NCDA  Board  to  approi 

Federally  chartered  credit  unit 

National  Credit  Union  Shara  Im 

presently  IB  private  share  inai 

They  are  Inaurlng  3, ISO  state  < 

aaaec*  of  ovai  flO  billion.  Allowing 

to  chooae  private  NCUA  approved  inaun 

ccMpetltlon  and  pantlt  tha  cradlt  union  aoveai 

om  need!  without  aaeklng  Federal  govemaant  i 

enaetaenc  of  thla  aaendaent  sight  well  Induce 

avenues  of  access  to  heretofore  untapped  Inaui 

resources.  The  specific  language  of  ay  aasndi 


ling  what  will  be  vlewad 
I  clonal  Insurance 
unions.   Hy 
redit  Union  Act  uould 


ind.  Thei 
ready  in  bui 
credit  unl 


'Sec.  201(a)  of  the  Federal  Credit  Dnlon  Ace 
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CIZ  II.&.C  I'm)  la  ^m^  ^   1—in  1^  l^iilMiilj 
Jnllirtm  at  «a^  '  n    n    !■■  II    -  Hh      nil   -or 


fl;  fff  131   thkUc  s 


Br.    Aalnaa.  Blii  majwr   ta  tke  rrcvlslaBa  ^  tec   JWl  to  Uktmcc  tin 
inniawB  eot*t*ft  la  lU/b>c«^  wlmW  fi^  (100.000  u  SZM.OOO,   I  «•  aot 
btllen  OH'  la  aKaHTT  K  ikla  tlae.      I  4H't  kdlcw  ttat  «Biy  AilUr 
Inmied  la  lU/bB^  taa  ca  he  "rlA  fra*'.     hvtber,   I  «■  aM  thlA  a« 
lonTiBCe  caaciasic  till  alEalf Leaailr  affect  tlM  aMUtT  of  (laaaclal 
ItucltatloH  to  BClraci   Midi  fiBih        I  hcLtnc  IU>  viU  te  ■  nrr  cffactlw 
tool   for   credit  anlma  to  attract  aarlAsa  oB  s  arata^Ulc  (paTrall  deductlan) 
•.fpt  badi  and  that   the  pigaet  la— iJan.  conerace  la  anfflcLeat. 


Sec.  703  Tnlh-lD-l«a41as,  Aftar  t*«l*>lag  thea«  pnntsloa*,  Mr.  OialtMin, 
I  flul  that  credit  ualooa  Kill  be  beII  aerred  bj  their  enactaent  and  I  otfar  wf 
support.  Thli  has  been  a  lery  copies  aatter  mer  the  fears  and  every  atap 
lowatdB  slnpllflcatlon  is  a  aelcoae  one,  toclsdlng  llBltlng  the  aourc*  tor 
establishing  requtreaeBta  to  ooe  central  Biitbarlt7  Id  order  to  give  certainty  ot 
coapllance  to  creditors.  The  changes  In  Che  penalty  prorlaloos  ahonld  avr**  to 
place  the  enphasla  on  preventing  aerloos  violations  of   the  Act  while  altatnat* 
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864 

ch«  escettlve  coiti  and  tlM  of  oulMnee  tjpa  wilt*. 


Coniolldatlon  of  Fedtfl  Daptult  ln»ur«iie« 

Hr.  Chilnun,  I  undaritatid  that  tlila  bill  haa  not  bean  tha  aubjact  of 
hearings  and  naa  Introducad  bj  jon   aa  vahlcla  for  dlacuaalon  rathac  than  with 
th*  expectation  of  aarly  adoption.   Fcoa  a  dlacuaalon  point  of  vlev,  I  can 
underatand  Hhy,  conceptually,  on*  muld  search  far  efflclenelaa  in  govamaent 
or  a  maxlHiBltatlon  of  raiourcei  In  tiaea  of  difficult  aconoalc  condltioiu.   I 
Hill  alicaya  be  available  and  eager  for  such  dlacuaalons.   Hovsvar,  ulth  reapacc 
Co  thla  particular  bill,  I  aa  deflntcaly  not  voicing  a  supporting  poalclon> 

The  future  for  credit  unions  under  tha  provisions  of  S.   1721  muld  bs 
altered  to  an  extent  never  laaglned  by  a  legislative  draftsaan  aolely  coacarDed 
xlth  the  sechanlcs  of  coablnlng  thrae  iDaurance  funds*  What  I  ane,  Kr> 
Chelraan,  ta  a  aavere  and  sudden  tulat  to  the  long  historical  ralatlonshlp 
between  the  credit  union*  and  Chair  regulator  aa  dey  Co  dey  dectaloo*  on  a 
vsrlaty  of  regulatory  declalons  are  cranaferrad  to  paraona  with  nis  hlatorte«l 
Involaeaent  nor  perspective. 

HCUA  has  a  apeelal  ralaclonahip  with  credit  unions  beginning  ulth 
Ita  Congressional  aandate  and  developed  aa  both  cha  agency  and  the  cradiC  oaloD 
■oveeent  struggled  together  to  resllae  chclr  respective  rolea.  The  Padaral 
Credit  Union  Act  of  1934  was  entitled  'An  AcC  Co  eatablKh  «  Fadaral  CndlC 
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ml:  purposes  through  a 
'epreBentatlves  of  this  igi 
at  to  the  rendarlng  o 
credit  unions.  Tha^  belli 


ivallable  Co  people  of  sull  neans  credit 

.onal  ayatea  of  coopecaClve  credit  -  '. 

Iia<a  always  had  and  continue  to  have 
listanee  In  the  orgaolilog  and  starting  of 
In  Hhat  they  uera  doing  and  personally 
[t  union  uould  benefit  froa  It. 


As  1  stated,  both  the  agency  and  the  i 
Federal  Credit  Union  Act  of  1934  placed  tht 
credit  unlone  ulthln  the  Fang  Credit  Ailnlnl 
abjections  from  Treasury  and  the  Federal  Ri 
of  this  bill  which  provided  that  the  author] 
of  [he  Currency.  Credit  unions  renalna 
until  Hay  16,  1942,  when  the  Fltat  Har  Fousl 
them  CO  [he  Federal  Deposit  Insurance  Corpoi 


C  struggled  for  Idant 
liaoTt   authority  over 
.n.   This  was  done  af 
to  the  Senate  passed  vei 
y  uauld  rest  with  the  Compi 
the  Fan  Credit  Admlnlatri 
Act  of  194)  was  used  to  ti 


The  Journey  continued  In  1948  when  the  FDIC  was  faced  with  the  need  to 
request  appropriations  for  Its  credit  union  reapanalbllltleB.   Rather  than 

transferred  by  Che  Act  of  June  29,  1948.  62  Stat.  1091,  to  the  Federal  Security 
Agency,  Che  predecessor  of  the  Social  Security  Agency. 

Reorganization  Flan  No.  1  of  1953  abolished  the  Federal  Security  Agency 
and  transferred  the  Bureau  of  Federal  Credit  Unions,  together  with  other 
agencies  of  the  Federal  Security  Agency,  to  the  Departnent  of  Health,  Educactoo 
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Th*  eacibllshasnt  of  ch*  National 
plaead  Ch<  •uparvlalon  oC  Federal 
Lacar  In  1970,  under  Public  Uif  gi-tU 
reaponslbllttT  m*  ilvca  to  the  ■■•ncj 
Credit  Union  Share  Inauranca  Fund, 
'bureiucrstlc  oalf.  1  muldn'c  want 
pcaceai  through  a  alaple  "repaallng  ol 
again  return  our  nation*  credit  i 
aa  they  mre  In  1942. 


(October  19. 
the  adainli 


Title  II  -  Shi 


atratlon  In  1970 
nde pendent  agency. 

an  additional 
in  of  the  National 

to  thl* 


I  the 


ling  the  gtoHth 
of  'ualla'  olthln  the  PVIC 


More  liiportantl<f ,  Hr.  Chaimana  are  the  ninaerou*  poaitbllltla*  tor 
Insenaltlve  declatoni  vla-a-rl*  credit  unlona  a*  the  bill  la  drafted.   Let  ■• 
cite  a  feu  exaaple*  -  the  Ixck  of  any  credit  union  repteaentatlon  on  the  navly 
Inhed  Board,  the  tranaCer  of  all  authority  regarding  atate  chartered 
lions,  FDIC  control  over  credit  union  "branching', 
>n>lntng  the  structure  of  credit  union  account*  Including 
Ing  In  the  nuaber  oC  call  report*  and  a  change  la  their 

definitely  Inappropriate  for  credit  unlona,  the  Barger  procednraa 
Mould  becone  Inaenaltlve  to  the  credit  union  conwin  bond  requlreaent*,  to 
nentlon  the  nose  disturbing. 


Without  beleboclng  th*  point,  Hr.  Oislrnan,  I  aa  alaply  *C«ting  Hf   vary 
strong  concerna  that  thl*  particular  bill  will,  albeit  unlnt ant tone lly, 
■dveraety  Impact  on  both  the  uaefulneas  nnd  viability  of  the  agency  a*  wall  ■• 
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OB  tte  fidso*  if  ciWlt  «■!•■  acrdcaa  ta  Od*  ibmiij        iKk  I  a^  ^  M«tt 
111  kc  H«t  t^V?  U  rmnA^r   u  sack  tiiiia   ite  aklKU.***  «(  ttta 
l*t1»1*TlM,  tax  U  sUl  tA«  a  la^  sirf  coMtdcnd  ^f»n.liii  1 1  »f .  M  tu  •• 
Km  is  niiTff  J,  I  alah  cs  ■a«1«  nriM^ly  ocwfi  Aat   Um  O^^itac  **>9t 
■T  eaTll«  BeadHK  [a  fmw  tte  *l«UUtT  a(  rrlnu  laaumK*  f«  TMusl 
credit  iKlaM.      U   !■  ^  ■—fiMiiT  tku  rka  Sten  I>»w— L»  T^ft  tam  «M1^ 

la  trw,    t^kU  •■  cu  vltUa  ■CUl  IwadU  all  cn41t  kIob  1m«i«»h     i  nil ii 

cm   ii   11   t^a  ■  ntc  limiii  aM  that  ■•  to  ■!••■  the  afirarXmMty  t*  raaek 
osr  m  KiluiaH  u  on  oM  rnU^  H<  mat  Mak  .aMltloHl  f*4*nl  t**"**" 
TuoETce*  ■■  taic  oalj  nlstloa  t«  tollmen  r">Uaaa. 

■fr.  <^alraa>,  cUa  ro«cla*i»  w  prapanJ  atatciBat.     t  will  ba  Itam  ^ 
■own  asr  ^Beatioaa  -Udk,T«  «  ■■■ken  of   Oh  Covdttaa  alshl  kara. 

The  C^AiauAN.  Gentlemen,  thank  jrou  very  much  for  your  testi- 
mony. 

First,  ma;  I  ask  vou  a  general  queeti<m.  As  I  am  sun  you're 
ai^re,  during  the  hearings  in  the  last  2  weeks,  we  have  had 
general  suppnt  for  most  provisions  of  the  legislation.  With  some 
notable  erceatioDs  to  that  support,  depending  on  which  side  of  the 
"plajfing  field,"  or  "battlefidd,"  as  it  was  referred  to  yesterday 
each  witness  is  situated. 

One  approach  that  has  been  pushed,  especially  in  the  House  oS 
Representatives,  is  simply  the  regulators'  bill.  Now,  I  fovor  that 
And  1  hope  before  the  year  is  out  we  will  come  to  some  agreement 
with  the  Hfiuse  on  those  provisions.  We  need  to  get  those  expanded 
powers  to  enable  you  to  more  promptly  conduct  mergers  if  they  are 
necessary.  But  it  is  not  sufficient  to  do  just  that,  oecause  en  the 
dramatic  changes  that  everyone  agrees  have  been  brought  about  in 
the  financial  service  industry.  My  experience  has  been  that  we 
nonnally  come  up  with  a  regulators'  bill  or  an  emergency  bill  or  a 
moratorium.  Then  we  zilways  say  we  will  consider  these  other 
issues  at   some  future  date.   And  the  future  date  never  comes. 

H.R.  4986  was  the  result  of  court  action  that  said  the  regulators 
did  not  have  the  authority  to  do  what  they  were  doing  in  granting 
Bhare  draft  accounia,  and  therefore  we'd  better  do  something  about 
it  legislatively.  That  would  have  put  the  credit  unions  and  the 
thrifts  in  great  difficulty,  tbey  had  already  roent  a  great  deal  of 
money  getting  set  up  and  towed  up  to  handle  those  types  of  au- 
thorities. * 

It  seems  to  me  that  old  saw  of  "let's  wait"  is  not  appropriate 
with  $2%  billion  a  week  going  into  moneymarket  funds.  I  don't 
think  we  have  the  time,  or  the  luxury  of  delaying  action  again. 
Though  that  has  been  the  general  cry  of  those  who  oppose  it:  "Let's 
not  do  anything  rapidly*  — despite  the  fact  that  most  of  t  ee 
things  have  been  considered  for  years.  They  are  not  new.  Chairi  i 
Volcker,  in  his  testimony,  generally  supports  most  of  ^.  1720,  i. 
again,  his  reservations  come  in  the  form  of  timing:  "'.  ■"* 

it  now?" 
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SHOULD  WE  DO  IT  NOW? 

So  what  I  would  simply  like  each  of  you  to  respond  to  is  that 
general  question:  Do  we  need  to  do  more  than  the  regulators'  bill, 
and  should  we  attempt  to  do  it  now.  Or  do  we  need  to  play  the 
usual  congressional  game  of  delaying  tmtit  some  future  date. 

Mr.  Pratt? 

Mr.  Pratt.  Mr.  Chairman,  I  think  that  the  President's  comments 
on  another  subject  present  my  feeling  on  this.  I  believe  he  said,  "If 
not  us,  who,  and  if  not  now,  when?"  And  1  think  that  the  approach 
which  you're  taking  is  absolutely  correct. 

While  we  think  the  regulators'  bill  has  important  powers  to  use 
in  dealing  with  some  of  the  problems  of  individual  failing  commer^ 
cial  banks  and  mutual  savings  banks,  it  simply  doesn't  deal  with 
the  long-run  issues.  It  doesn't  deal  with  survival  of  the  thrift 
industry.  And  we  simply  have  to  ^et  about  restructuring  the  finan- 
cial industry,  and  making  it  a  rational  industry. 

I  think  there  is  no  other  choice.  Every  year  that  we  delay  is  a 
year  in  which  this  becomes  further  warped  which  wealcens  both 
commercial  banks  and  savings  and  loan  associations.  We  simidy 
must  get  on  with  it. 

The  Chairman.  Mr.  Lord? 

Mr.  Lord.  I  fully  agree  with  what  Chairman  Pratt  has  just  said.  I 
think  the  opportunity  is  propitious  for  the  type  of  l^islation  that's 
being  proposed  here.  At  the  Comptrollers'  Office,  we  fiilly  Bupptni 
your  approach,  rather  than  a  piecemeal,  band-aid  apwoach  of  de- 
ferring from  facing  the  larger  issues.  They're  here.  They  are  not 
going  to  go  away.  Now  is  the  time.  And  we're  behind  you. 

The  Chairman.  Mr.  Isaac? 

Mr.  Isaac,  We  fully  support  enactment  of  the  package  at  this 
time.  We  think  it's  necessary,  and  ought  to  be  done  promptly — the 
entire  package,  with  the  reservations  that  we  have  set  out. 

The  Chairman.  The  question  is  in  general.  That  doesn't  mean 
you  agree  with  every  single  provision? 

Mr.  Isaac.  That's  right.  I  think  that  the  situation  that  we're 
confronted  with  is  extremely  important,  and  if  the  entire  pack 
cannot  be  adopted  this  year,  that  would  be  unfortunate.  But  in  t 
case,  we  at  least  ought  to  have  the  regulators'  provision  i  ' 
this  year. 

The  Chairman.  Mr.  Callahan. 

Mr.  Callahan.  Mr.  Chairman,  I  fully  support  your  position.  And 
I  encoureige  you  to  do  it  now. 

The  Chairman.  Mr.  Isaac,  as  all  of  us  well  know,  the  House  has 
passed  their  version  of  the  regulators'  bill,  including  a  sunset  pnm-. 
sion  for  1  year.  Chairman  FVatt  has  suffiested  a  2-year  or  an  18- 
month  sunset  as  a  reasonable  period.  I'd  like  to  know  how  both  jou 
and  Mr.  Callahan  feel  about  sunset  provisions  and  the  length  at 
that  sunset  if  one  is  included. 

Mr.  Isaac.  I  don't  believe  there  ought  to  be  a  sunset  pnivisiiMi  in 
the  regulators'  bill  at  all.  What  we  are  seeking  is  important  flexi- 
bility that  we  ought  to  have  on  a  permanent  basiB  to  deal  with 
problems  that  arise  in  verv  large  institutions,  as  well  as  in  ■malkir 
mstitutions.  when  the  problems  are  more  widespread.  Ihere  ia  no 
rationale  for  sunsetting  those  provisions.  We  need  them.  We  need 
them  today.  We  ought  to  have  them  2  years  from  now,  or  5  jnaii 


oyGoot^Ic 


&t>m  DOW.  They  are  very  limited  in  scope.  They  will  give  us  the 
power  only  to  act  in  extreme  emergency  stuations.  I  don't  see  the 
rationale  for  sunsetting  it  I  would  not  sunset  it.  We  would  agree  to 
a  sunset  if  that's  what  it  takes  to  get  it  passed,  but  I  suspect  when 
the  sunset  ran  out  we  would  be  back  here  asking  to  have  it  re- 
neweiL 

The  Chairman.  Well,  it  surprises  me  the  House  would  put  such  a 
short  sunset  in  their  bill.  Iliat  means  tbey  would  have  to  face  it 
again  next  year.  And  I  think  your  comments  are  absolutely  correct, 
that  if  it  isn't  needed,  if  the  economy  is  under  control,  it  won't  be 
used. 

So  what  is  the  problem  with  having  it  on  the  books  for  emergen- 
cy situatifms.  Unless  we  want  to  subject  ouraelves  to  this  aguiy 
over  and  over  again,  waiting  until  it  nappens  before  we  do  some- 
thing? 

Mr.  Callahan? 

Mr.  Callahan.  If  the  sunset  provision  would  help  move  the 
legislation  forward,  I  think  it  woi^d  be  a  way  to  go,  but  I  ht^ie  it 
would  be  a  reasonalsle  time,  not  just  a  year  and  a  half. 

The  CHAtKUAN.  Mr.  Pratt,  how  do  you  feel? 

I  know  you've  testified  to  a  year  and  one-half.  Is  that  because 
you  want  the  legislation,  or  would  you  actually  prefer  to  have  it? 

Mr.  PRAIT.  There  may  be  circumstances  where  there  is  some 
appropriateness  for  sunsets,  but  I  think  you  have  stated  a  more 
cogent  position. 

Again,  we  think  the  r^ulators  have  acted  very  responsibly  with 
the  powers  they've  had.  As  far  as  thrift  institutions  go,  we  have 
broader  powers  than  the  FDIC  has  right  now,  and  if  those  were  to 
be  stripped  away,  we  would  have  extreme  difficulty  in  operating. 
And,  I  think  the  point  Mr.  Isaac  and  yourself  made  is  well  taken. 

VIEWS  ON  FULL  INDElCNinCATION 

The  Chapman.  Mr.  Isaac,  both  H.R.  4603  and  S.  17^  require  the 
FDIC  to  indemnify  the  FSLIC  for  savings  banks  that  switch  from 
State  to  Federal  charters.  S.  1720  requires  full  indemniiicatioa. 

Why  do  you  feel  that  this  is  inapproraiate? 

Mr.  Isaac.  1  must  say  at  the  outset,  I  think  Mr.  Pratt  and  I  have 
difl'erent  views  of  that  provision. 

The  Chairman.  We'U  let  him  express  his  view  when  you're  fin> 
isbed. 

Mr.  Isaac.  1  suspect  you  can  guess  his  view. 

We  are  strongly  opposed  to  the  complete  indemnification  provi- 
sions that  are  contained  now  in  the  House  bill,  as  well  as  the  ones 
that  are  proposed  here.  Tbey  come  about  because  FIRA  ^rmitted 
mutual  savings  banks  to  convert  to  Federal  charter.  It  said  that  if 
they  converted  to  Federal  charter,  they  became  FSLIC-insured  and 
r^ulated;  and  it  then  set  forth  permission  for  the  FDIC  and  the 
FSLIC  to  get  together  on  an  indemnity  arrangement  if  that  conver- 
sion took  place. 

We  did  get  together.  We  a       a  contt     ;  which  provided  for 

a  sliding  scale  of  indemnifii         a  a  D      o  ^rf",  I  thmk,  5  yea 

I  thou^t  that  that  conb  :     r  to  vo       c     ' 

cemed.  It  turns  out  later  tl      t      i    i     <      30i  ' 
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that  it  won't  allow  mutual  savings  banks  to  convert  to  Federal 
charter. 

I  think  that  there  are  two  possible  solutions  to  that  problem: 

One  would  be  for  the  FSLIC  to  send  in  a  new  negotiating  team — 
and  we'll  try  again,  with  a  contract,  to  see  if  wecan  come  up  with 
one  they  can  live  with.  And  we  stand  ready  to  do  that  at  any  time. 

Another  solution  to  that  problem  would  be  to  simply  allow  the 
conversion  of  mutual  savings  banks  to  Federal  charter,  but  main- 
tain FDIC  supervision  and  insurance,  in  which  case  we  don't  need 
to  get  into  the  indemnity  problem. 

I  think  that  either  one  of  those  solutions  is  perfectly  acceptable. 

The  solution  that  is  not  acceptable,  though,  is  to  take  an  matitu- 
tion  out  of  our  jurisdiction,  to  take  it  completely  out  of  our  supervi- 
sory realm,  ana  also  to  take  it  completely  away  from  us  in  tenna  of 
being  able  to  handle  the  li<fuidation  of  that  institution,  should  it 
fail;  and  then,  at  the  same  time,  to  tell  us  that  we  must  indemnify 
the  FSLIC  100  percent  against  all  losses,  for  5  years  or  whatever 
period  of  time  it  is. 

That's  unacceptable.  I  don't  think  it's  reasonable  to  ask  ua  to  do 
that.  And  we  would  urge  the  Congress  to  select  eitiier  of  the  aOter 
alternatives,  instruct  us  to  go  and  negotiate  a  new  contract — ^which 
we  will  do — or  allow  mutual  savings  banks  to  convert  to  Federal 
charter  under  FDIC  jurisdiction. 

The  Chairman.  Mr.  Pratt,  would  you  like  to  comment? 

Mr.  Pratt.  Well,  first,  the  indemnification  agreement  which 
exists  now,  because  of  the  changing  economic  circumstances,  virtu- 
ally amounts  to  no  indemnification  at  all. 

Second,  we  would  be  more  than  happy  to  have  full  indemnifica- 
tion, and  can  support  a  provision  of  that  type. 

Third,  I  think  this  does  point  out  some  oi  the  difficulties  that  are 
associated  with  the  possible  merger  of  the  fund,  in  the  sense  that 
FDIC  has  expressed  the  opinion  that  it  must  have  regulatory  au- 
thority over  anyone  that  it  insures.  This  means  that  if  a  merger  of 
a  fund  were  to  occur,  we  would  be  adding  an  additional  layer  of 
regulatory  burden  to  the  thrift  institutions.  And  I  think  that  that* s 
an  important  aspect. 

We  need  a  better  indemnification  agreement.  We  would  be  happy 
to  have  full  indemnification  agreement  We  would  be  happy  to 
work  with  the  FDIC  on  working  out  what  an  appropriate  indenmi- 
fication  agreement  might  be. 

The  Chairman.  I  would  appreciate  it  if  you  would  work  with 
them.  I  understand  what  both  of  you  are  simng.  But  it  does  aaem 
unfair  to  go  to  full  indemnification,  to  me,  for  S  years,  and  totally 
exclude  them  from  any  possibility  of  trsring  to  work  out  mergen, 
and  so  on. 

I  don't  think  the  FSLIC  would  like  it  the  other  way,  that  you 
lose  authority  over  something  and  vou  have  to  indemnify  it.  k>,  I 
would  hope  some  compromise  could  oe  worked  (Hit  on  that. 

Mr.  Isaac,  let  me  bsk  you  just  one  more  question,  and  my  time  ia 
up  on  this  round. 

H.R.  4603  also  was  amended  to  remove  commercial  banks  fnxn 
its  coverage.  I'd  appreciate  your  comments  on  that. 

Mr.  Isaac.  All  right.  The  House  enacted  several  amendmenta  to 
the  regulators'  bill  that  we  found  very  difficult  to  aeoept,  but  won 
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mlin^'o  aecBBC.  Tlece  are  ewo  dudilMutu  auHudOMuu*.  .ihti.  mmiM 
TiBBJonraEThfteBdoi'tba  process: 

iIsB-  ^iK  ttaiK  indesimi&catiaa  'jruvuuoa  «itD  '.ou  ii'^^iU.  ^iucit 
iBittvimudes  us. 

^^K^  ittiec  'siiich.  cronblas  us  evwn  stun:,  i:}^  'JM  pru^uiwii  'OtL 
TBwr  QmniHTiziat  buka  out  ot  liie  incerstaie  :AttMv*tr  pruvuMiut. 
We  sooisBEDiigi^  eBooQiagett  ^iia-  Houaa  mx.  'jo  •ita  taat,  iiw  it  '««itf 
^naii^B  .imimiiiji*  ■withouE  mnovai  n  zommurciai  auucik  WhKO  ic 
inr  tfasr  iloor.  an  anmmtnm»ir.  'nas  -wCBpHtt  ".DM  '.tMic.  -miunertaAt 

IMIIMOOI  i)^  ttUC  (JITJViaHHL 

''iiiiXliMiiiiiii  Stannxi.  CongrMiBMO  'V71U::  lori  ^Am  'AImttk  rtev« 
3iHKto  bmnptfaiB  rnFl  ^ougn  'tat  .-itiuMk-  .''b  .>i|wnu  MtMt  .f  '-nvr« 


t  die  nuBUun   n  luoue  'A  'JO*  ' ^'jO^fMitaaitt 

i  ji  die  House— aiity  ocmui  *  •liting  ^*i  >"* 

ioBft  'jwmrkecr  mt  lh  Jiuerence.  I  aopw  ■.nai  --Hey  ♦Jil.  li  -Jiwy  'iwa  t, 
I  ireicrTiat  :o  ^ee  3.  iiuL 

The^  ?DIC  TO  in  oreiK-  nut  »  sew  3  aiil,  .-atnsf  -J»n  -u  ^m  -ta-  ;n 
die  -arm  dia  die  House  ias  paseeo.  I  --hin*  "Jiat  'Jiat  *'au4  '»iy 
suse  -he  'ttiij'  ■■■>  to  beiieve  -jiac  :t  bad  aoiveo  -aj*  pfithMn  wh**" 
X  hamrt  rE»Uv^  wived  :i.  .Aad  I'd  racher  aee  ao  ^e^siacu/o  ^^^w* 
7«ar  J"  It  jia>  -ii  ae  m  -^^r  ibrii.  -et  »  wait  intU  aest  year  and  -^  ^ 

:  "zse  aivuxneac  die  same  as  9a  xhe  suih^ 
jwuTsion"'  .        .  .  , 

Thev  werB  -nBirrny  die  jryimeoc  laac  dn^re  are  ao  cotnnieroai 
baiLka'in  any  par^icaiar  :r'.juijie  mffSt  aow.  Thac  tnay  or  may  wt  ^ 
3Tje.  3ui:  J'  -t  :s  'irue.  dwc  the  ^egisiacon  !jas  00  impact,  if  com- 
mendai  naniis  ar^  jiciuded,  Buc  J'  we  <io  andaue  with  Mg^  inser- 
est  races  and  di^re  is  some  trouoie,  ^hea  youd  have  or  be  comting 
back  and  sa?  'He?.  !ec'i  amenii  this  and  put  commercial  banks 
back  in.  ' 

In  other  w-.ris.  x  Kcms  tn  as*  cfaat  it's  a  sEanctby  provisioii  that 
Quolit  w  3ft  ■J=ftr«  :f  x»  needed,  ia  tbe  tuspe  that  it  oever  h. 

Mr.  faAAT.  llaKf  «act:T  r-^E.  We  toLd  the  House  Bankiqg 
CommitMe — ^rji  zccri^xec  the  committee,  I  believe — that  we 
couldn't  sit  here  aod  say  that  there  was  going  to  be  a  commewial 
bank  fail-^ire  of  this  size  within  the  next  12  months  or  so.  But 
neither  could  I  sit  thne  and  teit  them  that  thne  would  not  be.  I 
don't  know  what's  ffjing  to  happen  in  the  next  12  ro(»iths  with 
respect  to  lar^  commercial  banks. 

What  I  can  say  is:  If  there  is  no  failure  of  a  lai^  cojnmert'ial 
bank,  well  never  use  that  legislatioQ,  so  nobody's  hurt  by  it.  If 
there  ia  a  failure  and  we  don't  have  that  li«i^tKm,  I  think  we'r« 
all  going  to  regret  it. 

So,  we  think  that  it's  extremely  important  that  that  be  p)ac«d  in 
there,  and  we  would  prefer  not  to  see  legislation,  than  to  see 
legislation  adopted  without  it. 

The  Chairman.  Thank  you. 

I  appreciate  Senator  Prounire's  patienca. 
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My  time  is  up,  but  I  wanted  to  finish  that  tine  of  questioning  on 
the  House  bill. 

Senator  Proxmire? 

Senator  Proxmire.  Thank  you,  Mr.  Chairmcin. 

Mr.  Pratt,  as  I  vtas  coming  into  the  room  you  were  talking  about 
the  desirability  of  expanding  powers  for  the  savings  and  loans,  in 
order  to  make  them  more  competitive.  You  felt  that  that  was  more 
of  a  long-term  solution  to  their  plight. 

We've  had  that  view  challenged  by  previous  witnesses.  The 
American  Bankers  Association  witness  who  disputed  that— he 
aigued  that  if  they  want  expanded  powers  they  should  obtain  a 
national  charter. 

As  you  know,  last  year  we  provided  ver^  substantial  additional 
powers  for  savings  and  loans.  We  provided  consumer  lending 
powers,  trust  powers,  more  fiexibility  on  real  estate,  lending.  We 
provided  checking  accounts,  NOW  accounts,  credit  cards. 

And  the  awiment  given  by  the  ABA  and  othere  is  that  it's 
extremely  diflicult  to  develop  expertise  in  these  new  areas.  They 
argue  that  the  powers  they  gave  last  year,  they  should  have  sever" 
al  years  to  work  with,  and  see  how  that  comes  along  before  we  go 
even  further. 

One  witness,  the  Independent  Bankers  Association  witneaa, 
pointed  out  that  he  had  a  competitor,  a  savings  and  loan,  that  was 
about  the  same  size  he  was,  but  that  they  had  20  empl<nree8  where 
he  had  a  100,  because  of  the  greater  complexity,  and  so  iorth,  of  hia 
lending  operations. 

What's  your  answer  to  that? 

Why  do  you  feel  that  we  have  to,  this  year,  act  to  provide  this 
terrific  expansion  of  powers  for  the  savings  and  loans  when  we've 
already  provided,  only  12  months  ago,  substantial  discretion  for 
them? 

ADOmONAL  EXPANSION   OF  POWERS  FOR  8.   *   L-'S 

Mr.  Pratt.  First,  let  me  say  that  I  deeply  eppieciate  the  concern 
of  commercial  bankers  about  the  ability  of  thrifts  to  operate  suc- 
cessfully, and  the  concern  about  granting  them  competitive  powers 
where  it  may  harm  them.  But  to  go  beyond  that,  one  must  took  at 
the  structures  of  the  two  institutions  and  at  what  happens  over 
economic  cycles. 

Let's  look  at  the  structure  right  now.  I  see  a  set  of  thrift  inatitu- 
tions  which  are  losing  approximately  100  basis  points,  or  negative  1 
percent  return  on  assets.  1  see  a  set  of  commercial  banks,  induding 
small  commercial  banks,  that  are  probably  making  something  over 
1  percent.  And  I  ask:  What  is  the  difTerence  between  these  two? 

It's  essentially  the  set  of  powers  and  operating  authority  which 
the  two  institutions  have. 

In  terms  of  developing  the  expertise,  certainty  this  is  something 
which  takes  time.  In  my  opinion,  that  argues  even  more  Btroo^y 
for  our  doing  it  now.  for  the  longer  we  put  off  taking  this  Step  ana 
providing  compeiitive  equality,  the  less  likely  we  make  it  that 
thrift  institutions  will  be  ever  fully  competitive,  and  the  more 
likely  we  make  it  that  the  present  economic  pressures  and  difficut- 
1     >  will  cause  permanent  damage  to  the  structure  (Xf  the  thrift 

3ustr>'. 


oyGoot^Ic 


873 

I  find  the  comments  of  those  who  would  exclude  the  thrifts  fivm 
their  competitive  markets  to  be  a  little  bit  like  someone  counseling 
a  person  against  receiving  a  $20  million  inheritence  f^om  their 
aunt,  because  it  may  cause  their  moral  character  to  degenerate 
somewhat. 

I  think  it's  a  risk  that  institutions  are  more  than  willing  to  take. 

Senator  Phoxmire.  You  don't  think  that  it  would  be  a  good  thing 
to  permit  them  to  work  with  the  powers  they  have? 

They  only  have  had  a  very  short  time  to  develop  the  expertise. 
You  think  we  should  do  it? 

Mr.  Pratt.  No,  sir.  I  think  we  should  move  to  competitive  equali- 
ty as  soon  as  possible,  and  let  them  discover  the  natural  pace  of 
implementing  those  powers.  For  some,  the  ability  will  come  rather 
quickly;  for  others,  it  may  never  come.  They  may  choose  not  to 
exercise  those.  But  I  see  no  rationale  for  prohibiting  the  powers. 

I  think  Congress  has  spoken  quite  clearly,  in  H.R.  4986  and 
elsewhere,  saying  that,  in  fact,  the  consumer  is  entitled  to  receive 
feiir  market  interest  rates  for  his  funds.  If  these  institutions  have  a 
mandate  to  be  fully  exposed  to  competition  on  that  side,  I  do  think 
they  need  the  freedom  to  try  and  operate  a  profitable  business  on 
the  other  side,  and  stay  in  business  and  serve  the  public. 

Senator  Phoxmire.  Mr.  Pratt,  the  other  major  objection  that 
we've  run  into  is  the  feeling  on  the  part  of  many  people  that  this 
would  hurt  housing,  home  building.  You  addre^ed  that  to  some 
extent.  You  just  made  the  assertion  that  it  would  not. 

On  the  other  hand,  there  is  the  feeling  that  if  they  divert  their 
assets,  even  if  they  should  be  able  to  bring  in  more  deposits,  as 
they  undoubtedly  would — but  if  they  divert  a  substantial  share  to 
other  lending,  they  would  have  less  available  for  home  building. 
And  the  home  builders  seem  to  feel  very  strongly  on  that.  They 
seem  to  be  emphatically  against  providing  this  kind  of  move  for 
savings  and  loans  into  the  commercial  banking  area  and,  in  their 
view,  away  from  home  building. 

What's  your  answer  to  that? 

Mr.  Pratt.  I  think  there  are  three  or  four  factors  that  are 
important. 

First,  in  terms  of  availability  of  money,  I  believe  that,  in  virtual- 
ly every  month  of  this  year,  or  close  to  it,  we  have  had  negative 
savings  flows  at  thrift  institutions.  Given  the  circumstances  that 
exist  at  this  time,  the  consumer  is  not  putting  his  money  in  thrift 
institutions  which  make  housing  loans. 

So  I  think  first,  that  as  long  as  we  have  a  structure  that  really 
provides  for  long-run  nonviability,  the  industry's  not  going  to  be  a 
source  of  housing  finance. 

Second,  I  think  that  if  the  powers  were  granted,  and  profitability 
and  competitiveness  returned  to  these  eissociations,  the  long  legacy 
which  they  have  of  dealing  in  mortgage  markets,  dealing  with 
home  ownership,  would  assure  that  they  would  continue  to  develop 
these  markets.  And  1  think  the  reason  that  it  would  assure  that 
they  would  continue  to  develop  them  is  that  I  think  that  housing 
finance  can  be  provided  on  a  profitable  and  busin<  il  basis.  This 
is  something  for  which  there  is  going  to  it  id  in 

this  economy  over  the  next  10  years,  ana  mauiuu     3 
the  financial  wherewithal  to  participate,  especially  i 
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their  tremendous  background  in  this  area,  are  going  to  participate 
aggressively,  Eire  going  to  find  a  way  to  make  a  profit  there,  and 
are  going  to  provide  housing  finance. 

If  they  have  no  funds,  if  they  have  no  competitive  strength,  we 
are  not  going  to  have  housing  finance. 

Senator  Proxmire.  Let  me  ask  Mr.  Callahan.  You  are  a  credit 
union  expert,  not  in  the  thrift  area,  but  nevertheless  I'd  like  to  ask 
you,  as  perhaps  the  more  dispassionate  witness  for  that  reason; 

If  the  problem  in  the  thrift  industry  is  as  severe  as  we  perceive  it 
to  be — and  it  certainly  is — do  you  think  that  we'll  be  back  next 
year  with  additional  legislation  if  interest  rates  don't  come  down? 

Do  you  think  that  even  if  interest  rates  remain  as  high  as  they 
are,  that  this  legislation  will  solve  the  problem,  as  far  as  legislation 
can  solve  the  problem? 

Mr.  Callahan.  Senator,  I  don't  have  a  crystal  ball.  It  would 
really  be  hard  to  say. 

Senator  Proxmire.  I'm  not  asking  you  in  particular  what's  going 
to  happen  to  interest  rates.  I'm  just  asking  you  that — ma  Icing  the 
assumption  that  interest  rates  remsiin  as  high  as  they  are  or  move 
back  up. 

Mr.  Callahan.  As  it  would  pertain  to  credit  unions,  I  would  feel 
we  wouldn't  be  here  asking  for  any  additional  powers.  I  think  that 
we're  in  a  good  position 

But  I  would  have  to  confess,  my  gut  reaction  vb  that  if  there  is 
not  a  change  in  the  economy,  we  might  all  be  trying  to  fashion  a 
solution  for  our  friends  in  the  savings  and  loans. 

Senator  Proxmire.  I'd  like  to  ctsk  Mr.  Lord:  Mr.  Callahan,  I 
thought,  made  a  very  strong  and  quite  persuasive  argument 
Eigainst  our  preemption  of  due-on-sale  and  usury  provisions  in  state 
laws,  except  where  Federal  institutions  are  involved. 

By  and  laige,  we  didn't  find  that  in  the  past  in  Federal  institu- 
tions. Even  there,  we've  gotten  a  great  deal  of  opposition  from 
members  of  the  Congress  who  feel  that  States'  rights  should  be 
respected,  as  Mr.  Callahan  so  persuasively  argues. 

How  do  you  feel  about  that? 

Do  you  feel  that  the  Congress  must  move  ahead  under  these 
circumstances,  even  where  you  have  a  State-chartered  institution, 
and  override  their  due-on-sale  or  usury  provisions? 

Mr.  LoRO.  I  can  appreciate — I  share  Mr.  Callahan's  concern 
about  the  relevant  rights  of  States  vis-a-via  the  Federal  Govern- 
ment in  this  area  and  in  others.  My  concerns  are  twofold: 

Financial  services  todav  really  are  not  capable  of  being  compart- 
mented  on  a  geographic  basis.  The  movement  is  interstate  as  well 
as  intrastate.  There  are  too  many  ways  of  circumventing  State 
restrictions,  where  ihey  do  exist,  to  make  them  truly  enective. 
Indeed,  State-imposed  restrictions,  it  seems  to  me,  do  restrict  the 
flow  of  credit  and  the  fiow  of  funds,  and  adversely  affect  not  only 
financial  institutions  but  afTect  consumers  and  the  general  pidriiC: 

If  the  preemption  applies  only  to  federally  chartered  institutions, 
and  if,  accordingly.  State-chartered  institutions  are  seriously  com- 
petitively disadvantaged,  it  seems  to  me  that  would  put  them 
under  enormous  pressure  to  convert  to  federal  charters.  I'm  not 

ire  that's  a  very  desirable  thing. 
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So,  I  come  down  on  the  8ide  of  saying  that,  on  balance,  they 
should  be  Federal 

Senator  Proxuire.  My  time  is  up. 

But  let  me  just  ask  you  to  reconsider  that.  After  all,  there  is 
some  flezibUity  in  the  State  legislatures.  The  governors  can  be 
aware  of  that.  That  can  be  another  element  in  their  deciding  what 
to  do. 

But  for  us  to  move  in  and  dictate  what  a  State-chartered  institu- 
tion can  and  cannot  do  does  seem  to  me  to  be  extraordinary,  even 
though  you're  right  about  the  mobility  of  capital,  and  so  forth. 

Mr.  LoBD.  It's  a  very  difficult  issue,  Senator.  I  must  say,  from  my 
own  personal  background,  both  politically  and  as  a  banker,  I'm  a 
great  believe  in  keeping  the  Federal  Government  out  of  my  back 
yard  and  letting  me  run  my  business. 

On  the  other  hand,  it  just  seems  to  me  that  there  are  a  few 
overriding  issues  where  perhaps  the  Congress  ought  to  take  the 
initiative.  I  think,  as  we  say  in  our  testimony,  this  is  one  of  them. 
We  particularly  are  concerned  about  the  due-on-sale  clause,  and 
the  usury  statutes.  We  would  not  oppose  the  provision  for  a  state 
review  within  a  3-year  period,  with  the  option  for  the  State  to 
restore  it. 

Senator  Proxbuse.  Thank  you. 

The  Chairman.  Senator  DJxon. 

Senator  Dixon.  Thank  you,  Mr.  Chairman. 

May  I  pursue  that  further  with  you,  please.  I  was  interested 
when  my  friend  Mr.  Callahan  suggested  the  distinction  with  refer- 
ence to  Federal  preemption  usury  rates.  Mr.  Callahan  ftnd  I  are 
both  from  the  State  of  IlUnois,  which  has  just  eliminated  all  usury 
rates.  But  I  am  intrigued  by  the  question  of  Federal  preemption  for 
Federal  institutions  only,  thus  I  presume  leaving  the  50  States — 
and  most  of  them  still  do  have  usury  laws — with  no  usury  laws  for 
their  Federal  institutions  and  usury  laws  for  their  State  institu- 
tions. I'm  intrigued  by  how  in  the  world  that  could  work. 

Mr.  Lord.  I  think  you  would  have  a  bit  of  a  nightmare  on  your 
hands.  Federally  chartered  institutions  would  be  exempt  by  Feder- 
al preemption.  That  would  be  a  very  serious  inequaht^. 

Senator  Dixon.  Clearly,  the  question  would  be  there  on  the  State 
legislatures  I  presume  to  do  something  about  their  rates  to  make 
the  State  institutions  competitive.  I  see  that  part.  But  obviously, 
for  that  interim  period,  until  action  was  taken,  we'd  have  some 
real  confusion  in  the  financial  marketplace  in  those  States  that 
have  usury  laws. 

Mr.  Lord.  I  think  that's  ri^t.  I  suppose  one  could  philosophical- 
ly take  it  one  step  further,  pursuing  your  line  of  thought.  But  if 
even  Federal  preemption  for  federally  chartered  institutions  is  de 
facto,  total  preemption,  it  would  be  impossible  for  the  States  to  be 
out  of  step  for  long.  So  why  not  do  it  right  away? 

Senator  Dixon.  I  think  that's  true.  I  think  that  you  may  as  well 
face  the  question  one  way  or  another,  up  or  down,  on  the  pure 
question,  because  ultimately  I  think  the  pressures  are  there  to  get 
^e  response  in  the  various  Stetes  that  brings  them  into  line. 

Mr.  Lord.  I  agree  with  you. 
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FUNDS  FOR  THE  HOUSING  MARKET 

Senator  Dixon.  May  I  pursue  something,  Mr.  Pratt,  with  you. 
Senator  Proxmire  had  asked  exactly  the  two  queetions  I  wanted  to 
ask  regarding  the  broadening  of  powers  for  the  thrifts,  and  ftirther, 
the  suggestion  made  by  so  many,  that  it  could  adversely  aifect 
funds  for  the  housing  market.  I  thought  your  responses  were  very 
good,  given  the  nature  of  your  position  as  spokesman  for  those 
institutions. 

Now,  I  would  ask  you,  given  that  position,  what  you  think  of  Mr. 
Volcker's  suggestion  that  if  we're  going  to  put  all  the  institutioiiB 
basically  competitively  in  the  same  position,  what's  the  point  in 
dual  regulations  given  that  circumstance? 

Mr.  F^TT.  I  tmnk  that's  a  long-run  issue  that  certainly  needs  to 
be  addressed  by  the  Senate.  However,  let  me  suggest  an  interim 
phase  at  least  that  I  think  mEikes  some  sense.  I  come,  first,  from  a 
bias  that  competition  in  any  set  of  marketpliices  is  a  beneficial 
thing  for  the  public.  And  I  think  that  competition  is,  in  fact, 
enhanced  not  only  by  institutions  which  compete  with  one  another 
but  by  industry  structures  which,  to  some  extent,  compete  with  one 
another,  and  perhaps  regulatory  agencies  which  are  associated 
with  those  eiIbo  provide  a  broader  choice  to  the  consuming  publ^ 

And  in  the  le^lation  that  we  have  proposed,  it  should  be  recog- 
nized that  we  have  not  made  these  institutions  commercial  banks.  I 
think  that's  an  oversimplification  which  is  often  put  forth  for  the 
purposes  of  arguments  of  various  types. 

But  if  one  looks  at  the  1980  finemcial  statements  of  bank  holding 
companies,  I  believe  that  about  30  percent  of  their  income  came 
from  Edge  Act  fictivities  or  international  activities,  things  of  this 
type. 

And  what  I  would  see  evolving  fire  two  types  of  financial  institu- 
tions which  compete  fairly  broadly  for  the  consumer  seven  but 
have  diflerent  orientations  in  their  lending,  despite  a  fairly 
common  set  of  power?:  One  set  primarily  related  to  real  estate  ana 
homeownership,  acting  as  full-service  financial  center  for  the 
homeowner,  but  with  commercial  power? — the  other  primarily  ori- 
ented toward  the  traditional  activities  of  commercial  banking. 

But  separating  those  are  the  international  activities  we  have  not 
requested  for  the  savings  and  loan  institutions.  Concerning  some  of 
the  currency  activities,  various  items  of  this  type,  I  don't  see  any 
purpose  in  giving  that  to  thrifte  at  this  time.  I  think  that's  a 
distinction  that  should  be  eillowed  to  commercial  banking. 

On  the  other  side,  regarding  the  authority  we're  asking  for  I 
think  history  and  tradition,  would  give  somewhat  of  a  real  estate 
and  mortgage  emphasis  to  the  thrifts.  So  while  the  new  powers 
would  bring  these  two  sets  of  institutions  more  closely  together,  I 
think  a  separation  would  remain  and  would  remain  at  bast  for 
several  years.  At  a  later  point  in  time,  one  may  want  to  look  at 
further  consolidation. 

I  think  there  would  be  a  competitive  side-by-side  existence  which 
would  serve  the  public,  increase  competition,  and  provide  a  broader 
range  of  services. 

Senator  Dixon.  Is  there  any  difference  about  that  opinion  just 
expressed  from  you,  Mr.  Isaac? 
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Mr.  Isaac.  No.  I  think  that  Dick  and  I  see  it  pretty  much  the 
same  way  in  terms  of  where  Uiese  institutions  are  heading.  I  think 
we  have  very  different  views  on  what  r^ulatory  restructuriog 
should  take  place  eind  how  fast  it  should  take  place.  I  think  he 
believes  that  there  shouldn't  be  much  restructuring,  or  if  there's 
going  to  be  any,  it  should  happen  to  somebody  else. 

And  I  believe  that  we  should  have  a  fairly  significant  restructure 
ing  of  our  Federal  r^ulatory  agencies  eis  soon  as  we  can  get  on 
with  it.  Obviously,  it's  not  something  that  we  should  have  on  the 
agenda  this  fall.  But  I  would  hope  next  year  we  could  see  to  that. 

Senator  Dixon.  I  would  ask  you  both— yesterday  Mr.  Volcker 
said,  and  I  quote: 

Depository  institutiotia  need  to  be  able  to  offer  to  all  of  their  cuatomerB  aenricefl 
that  ore  capable  of  competiiig  more  effectively  against  tlie  expanded  servicM  of 
their  securities  industry  competitors.  To  that  end,  proposals  are  now  before  tbe 
Dere^ation  Committee  allowing  depository  institutions  to  offer  sbort-tenn  instru- 
ments  with  ceilings  tied  to  market  rates  or  without  interest  rate  ceilings,  perhaps 
subject  to  substantial  minimum  deposits  and  minimum  maturities. 

Do  you  support  that  concept? 

Mr.  Pratt.  If  I  might  speak  to  it,  I  think  that  over  a  period  of 
time  depository  institutions  must  be  able  to  compete  with  nonr^^ 
lated  institutions  or  the  seeds  of  their  own  destruction  Eire  ccm- 
tained  within  the  regulatory  framework  itself.  So,  it's  an  absolute 
necessity. 

On  the  thrift  institution  side,  we  fire  under  tremendous  earning 
pressure  at  this  time.  And  the  questions  are  very  difficult  as  to 
what  the  pace  of  that  should  be.  It's  an  issue  that  I  still  haven't 
come  to  a  decision  on  regarding  what  I  think  is  precisely  correct. 
But  I  think  within  a  relatively  short  period  of  time  we  do  need  to 
get  to  institutions  which  Eire  competitive  with  nonr^ulated  finan- 
cial institutions.  The  economic  ability  of  thrifts  to  move  to  that 
extremely  quick  is  certainly  less  than  the  ability  of  commercial 
banks.  And  that  is  the  issue  which  is  of  concern  there. 

Senator  Dixon.  Mr.  IsEiac. 

Mr.  Isaac.  I  think  I  agree  with  what  Dick  said.  We  have  had 
some  reservations  in  our  testimony  about  the  commingled  Eiccoant 
activity  of  banks  at  this  time,  prinmrily  because  of  the  concern 
about  the  impact  it  would  have  on  smaller  institutions  and  thrifts 
if  it  were  enacted  in  the  shortrun. 

In  the  longer  run,  I  would  hope  it's  not  going  to  be  very  neces- 
SEiry,  because  the  DIDC  will  have  cbme  up  with  instruments  that 
will  enable  these  institutions  to  compete  head  to  head  with  ihe 
nonr^ulated  institutions,  with  depository  instruments,  rather  than 
having  to  go  out  to  commingled  accounts. 

Senator  Proxmikb.  Would  the  Senator  yield  for  just  one  ques- 
tion? 

Senator  Dixon.  It's  a  pleasure  to  yield  to  you, 

Senator  Proxhirb.  This  is  the  Uist  question  I'u  i     e,       '.  Chair- 
man, but  I  am  fascinated  by  how  difficult  it  is,  6'     i      ui       }ple 
like  the  four  of  you,  whom  I  m  sure  believe  that  we  si    i     1 
little  government  as  possible.  You've  indicated  that  ;  i 

with  this,  and  that's  certainly  the  view  in  the  country 
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WHT  FOUR  REGULATORS? 

the  r^uiation  of  tlie  banks.  vVe  have  the  Comptroller,  the  FfilQ 
and  the  Fed.  All  three  rcwulate  banks.  It'a  the  only  industry  that  I 
know  of  that  has  more  than  one  regulator;  you've  got  three.  Now 
you're  going  to  have  four— four  with  almost  identi(»l  inatitutionB, 
identical  powers. 

And,  of  course,  I  wouldn't  expect  people  to  say,  "Abolish  my  job." 
Some  people  do,  but  not  very  often.  Abolish  these  people  that  I 
like  so  much  and  are  working  so  hard,  and  1  think  they're  so 
competent." 

But  it  seems  to  me  that  if  you're  going  to  go  this  way,  that  that's 
the  Iwical  answer.  We  should  consolidate  tlie  regulatory  bureauc- 
racy, have  one  r^ulator,  not  four.  And  I  can't  tor  the  life  of  me 
unaerstand  why  it  s  good  to  have  this  kind  of  competition. 

Arthur  Bums  sjpoke  in  Hawaii  in  1975  and  talked  about  competi- 
tion in  laxity.  'Tnat's  what  you  get,  because  what  happens,  of 
course,  is  that  the  least  stringent,  the  least  effective,  the  least 
demanding  and  exacting  r^^ulator  is  going  to  get  the  institutions  to 
opt  under  his  jurisdiction.  Instead  of  being  a  State  bank  under  the 
Federal  Reserve,  you  opt  out  of  the  Federal  Reserve  if  thejr're 
strict,  and  become  a  national  bank  imder  the  Comptroller  if  they're 
easier.  Now  you're  going  to  have  four  regulators. 

So,  if  you  nave  in  the  future  a  very  lax  Home  Loan  Bank  Board 
Chairman,  you're  going  to  get  lots  of  institutions  opting  under  him. 
And  there's  going  to  be  competition  to  draw  in  the  institutions  into 
that  category. 

What's  your  smswer  to  that,  Mr.  Pratt? 

Mr.  Phatt.  I  think  it's  a  very  interesting  issue.  In  looking  at 
what  you  have  termed  competition  in  laxity,  one  must  ask  the 
question,  "Was  that  in  the  public  interest?"  It  seems  to  me  that,  m 
fad,  one  might  argue  that  it  has  been,  that  much  of  the  regulation 
was  not  designed  to  protect  the  public  but,  in  fact,  was  designed  to 
protect  monopoly  positions  of  chartered  financial  institutions.  And 
the  competition  in  laxity,  if  we  wish  to  call  it  that,  for  the  most 
part  has  really  been  to  increase  the  authority  for  institutions  to 
make  business  decisions. 

In  my  opinion,  the  financial  service  sector  is  in  much  better 
shape  today  in  terms  of  the  interest  rates  and  services  which  it  is 
offering  the  customer  than  it  has  ever  been  before.  And  I  would 
suspect  that  the  availability  of  14-percent  interest  rates  and  so  on, 
emiong  other  things,  comes  from  Imving  this  diverse  sbucture.  So, 
in  that  sense,  I'm  not  sure  that  that  has  been  against  the  public 
interest.  And  it  should  be  considered  very  carefully  bejfbre  going  to 
a  monolithic  structure  that  has  tremendous  incentive  for  protec- 
tion and  is  not  exposed  to  consideration  of  other  agencies. 

Senator  Proxmire.  Along  that  line,  Mr.  Pratt,  do  you  think  we 
ought  to  consider  the  possibility  of  having  five  or  six  Federal  Pown 
Commissions  and  four  or  five  SEC's  and  let  them  compete  to  see 
who  can  be  the  most  lax  in  administering  the  laws?  Would  that  be 
logical,  following  your  reasoning? 

Mr.  Pratt.  Obviously,  you're  making  a  point,  I  think,  b^jrond 
what  I  intended  to  say.  However,  you've  made  it  very  matting. 
ILaughter.] 
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"Touche"  was  the  first  word  that  came  to  mind. 

Second,  let  me  move  to  another  aspect  of  this  discussion,  how- 
ever. I  thinlt  if  all  r^ulated  financial  institutions  had  identical 
powers,  find  were  employing  them  identically  that  in  terms  of 
efficiency  your  argument  would  be  totally  correct.  I  think  my 
argument  that  I  just  made,  even  though  perhaps  effectively  demol- 
ished, should  be  reconsidered.  But  in  terms  of  efficiency,  I  think 
you  would  be  totally  correct  if  all  the  powers  and  actual  operations 
were  the  same. 

The  legislation  we  have  proposed  does  not  equalize  those  powers. 
As  I  suggested  to  Senator  Duton,  I  think  there  is  a  real  danger 
that,  if  you  move  all  regulatory  agencies  ta^ether,  with  institutions 
having  substantially  different  powers  withm  them,  you  institution- 
alize and  perpetuate  second  class  citizens  eimong  our  financial  in- 
stitutions. And  I  think  that  would  be  very  unfortunate  for  the 
public  as  well  as  the  institutions. 

Senator  Proxmire.  Thank  you,  Mr.  Chairman. 

The  Chaihman.  Gentlemen,  last  week  Secretary  R^an  proposed 
that  any  new  bank  securities'  activities  that  were  granted  be  con- 
ducted only  through  separate  bank  holding  company  subsidiaries.  I 
would  especially  appreciate  Mr.  Isaac  Etnd  Mr.  Lord's  comments  on 
the  Secretary's  proposal. 

Mr.  Isaac,  you  talked  about  doing  it  in  the  trust  department 
manner  as  an  alternative.  And  I  wish  you  would  expand  on  that 
and  tell  me  how  you  feel  about  the  Secretary's  proposal. 

Mr.  Isaac.  We  favor  allowing  these  activities  in  the  bank  itself, 
in  regulating  the  activity  much  like  you  would  regulate  trust  de- 
pEirtment  activities.  By  putting  it  out  into  the  holding  company 
subsidiary,  I  think  you'd  be  at  a  disadvantage,  particularly  for 
smaller  institutions  that  don't  have  access  to  holding  companies. 
Many  don't  have  holding  companies.  If  they  were  to  try  to  create 
one,  they  would  have  to  go  to  a  fair  amount  of  expense.  They  would 
add  the  Federal  Reserve  as  a  regulator.  In  forming  the  holding 
company,  they  would  add  the  SEC  as  a  r^ulator  of  the  nonbank- 
ing  subsidiary. 

We  don't  think  there's  a  very  good  reason  to  cause  people  to  go 
through  that  much  extra  expense  and  that  much  extra  r^fulation. 
I  think  the  principal  advantage  that  I  can  see  for  doing  it  the  way 
the  Secretary  was  outlining  is  perhaps  to  try  to  insulate  the  bank 
in  some  way  from  the  activities  that  are  going  on  in  that  separate 
subsidiary.  We  don't  think  that  works  very  well. 

We've  seen  numerous  cases  where  a  nonbanking  subsidiary  of  a 
holding  company  or  the  holding  company  itself  gets  in  difficulty, 
and  it  causes  a  perfectly  sound  bank  to  experience  a  run  and  fail.  I 
don't  think  that  it's  possible  to  really  look  at  these  holding  compa- 
ny entities  and  say  tnat  each  one  of  them  is  a  separate  individual 
entity  that  is  not  going  to  be  ^ected  by  what  goes  on  in  the  other 
entity. 

So,  I  don't  see  ziny  particular  reason  to  put  it  out  into  a  separate 
holding  company  subsidiary.  And  I  see  some  very  good  reasons  why 
we  shouldn't. 

The  Chairbian.  In  effect,  what  you're  saying  is  l^ally  then,  on 
the  surface,  it  may  appear  to  separate  it,  but  the  full  faith      id 
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credit  of  the  bank  is  going  to  be  beyond  it  in  any  event,  or  included 
in  any  event. 

Mr.  Isaac.  That  is  correct. 

We  had  a  bank  in  Tennessee  that  failed  because  the  mortgage 
banking  subsidiary  of  the  holding  company  got  in  difficulty.  We 
had  a  bank  in  California  that  experienced  a  run  simply  because  its 
holding  company  parent  was  not  able  to  meet  its  commercial  paper 
obligations  as  they  came  due.  You  ciui't  separate  these  entities  out 
like  that  in  a  realistic  practical  sort  of  way. 

The  Chairman.  So,  you're  just  impoeing  additional  expense  and 
legal  difficulties  on  p^icularly  small  banks  to  achieve  sonaething 
tlut  does  not  accomplish  the  purpose  that  Secretary  R^an  would 
like  to? 

Mr.  Isaac.  That  is  our  judgment. 

The  Chairman.  Mr.  Lord,  do  you  have  any  comment? 

Mr.  Lord.  As  I  understand  tlie  Secretary's  testimon;^  regarding 
these  securities  activities,  and  primarily  the  new  activiuee  that  are 
proposed  in  this  legislation,  mainly  revenue  bond  underwriting  and 
mutual  funds  distribution,  his  proposal  was  that  banks  (q>ting  far 
either  or  both  of  those  new  powers  would  not  only  have  to  do  tnoae 
in  the  subsidiary  of  the  holding  company  and  outside  the  bank,  but 
also  transfer  into  that  nonbank  subsidiary  the  existing  dealer  ac- 
tivities, namely  underwriting  distribution  of  U.S.  Treasury  obliga- 
tions and  municipal  genered  obligations,  which  are  now  iMmk 
powers. 

I  have  to  say  the  question  does  present  me  with  a  difficult  issue. 
While  I  favor  in  general  the  option  of  placing  in  the  holding 
company  itself  man^  of  the  new  financiEil  services  in  which  I  think 
banks  or  their  affiliateB  should  be  permitted  to  engage,  the  OfGce 
of  the  Comptroller  is  also  responsible  for  insuring  the  safety  and 
soundness  of  bemks. 

Now,  in  most  cases  the  current  securities  activities  possible  to 
banks  are  a  profitable  part  of  their  business.  Therefore,  the  trans- 
fer of  these  activities  to  the  bank  holding  company  setup  would 
make  the  banks  less  profitable.  It's  not  my  posititui  that  such  a 
transfer  would  jeoparaize  necessarily  the  safety  and  soundness  of 
the  transferring  bfuiks,  but  only  that  whenever  an^  profitable  busi- 
ness is  transferred  out  of  a  bank  then,  by  definition,  that  bank  is 
somewhat  weakened. 

So,  Eissuming  that  the  current  securities  activities  enhance  the 
profitability  of  banks,  I  can't  say  unequivocally,  in  light  of  the 
statutory  responsibilities  of  the  Comptroller,  that  the  transfsr  of  all 
securities  services  to  bank  holding  company  subsidiaries  would  be 
the  best  course  for  all  banks  at  this  time. 

I  realize  that  the  Secretary's  proposals  envision  such  a  trans- 
fer as  only  the  first  step  toward  giving  banks,  through  thfdr  hold- 
ing company  afTiliates,  the  opportunity  to  offer  a  broader  range  of 
services  and  that  the  effect  on  their  profitability  at  this  time  is  not 
the  only  consideration  the  Secretary  had  in  mind. 

EMERGENCY  INTERSTATK  ACQUISITIONS 

The  Chairman.  The  Independent  Bankers  Association  tMlified 
last  week  that  the  language  in  S.  1703  and  1720  puviding  Ibr 
emergency  interstate  acquisitions  should  be  amended  to  ui;ge  you 
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r^ulators  to  break  up  failing  institutions  into  numerous  parts  that 
could  be  sold  to  several  in-State  buyers,  rather  than  selling  such  a 
troubled  institution  intact  to  an  out-of-State  buyer.  I'd  like  each 
one  of  you  to  comment  on  the  practicalities  tn  that  type  of  a 
situation. 

Mr.  Pratt,  would  you  like  to  start? 

Mr.  Pratt.  Yes,  sir,  the  thrift  institution  problems  in  this  coun- 
try are  such  that  the  present  interstate  power  that  the  Federal 
Home  Loan  Bank  Board  already  has  is  abeolutelpr  essential.  There 
are  areas  in  this  country  where  the  thrift  institution  difficulties 
are  so  substantial  and  so  widespread  that  it's  very  diiHcult  to  find 
other  thrift  institutions  with  the  economic  abili^  to  assume  the 
circumstances  of  a  troubled  institution.  There  is  no  way  that  the 
institution  could  really  be  broken  up  and  sold  as  the  sum  of  the 
parts.  That  has  the  same  difficulty  as  do  the  parts  individually. 
And  the  costs  to  the  insurance  fund  of  trying  to  deal  with  these 
within  a  given  area  where  thrifts  are  having  difficulty  could  seri- 
ously compromise  the  fund  itself. 

Looking  on  an  interstate  basis,  there  are  other  institutions  which 
are  stronger  which  can  deal  with  this  circumstance.  For  our  insti- 
tutions and  the  problems  we  are  facing  today,  we  think  the  inter- 
state card  is  absolutely  essential,  and  that  there  is  really  no  benefit 
whatsoever  in  the  break-up  suggestion. 

The  Chairman.  Mr.  Lord? 

Mr.  Lord.  I  think  I  am  less  queilified  to  respond,  perhaps,  than 
Mr.  Pratt  or  Mr.  Isaac,  who  are.  for  better  or  for  worse,  in  the 
liquidation  business,  emd  we're  not.  But  having  said  that,  it  seems 
to  me  we  have  in  the  FDIC  in  the  past  looked  at  the  possibility  or 
feasibility  of  carving  up  nationally  chartered  institutions  that  were 
in  trouble.  This,  I  think,  is  an  unrealistic  proposal,  to  think  that 
you  can  effectively  do  that  without  seriously  disturbing  the  rela- 
tionships of  the  institutions  to  the  customer. 

In  my  view,  frankly,  it's  important  that  we  have  concern  for  the 
viability  of  the  deliverers  of  financial  services  in  the  marketplace. 
The  delivery  of  financial  services  to  the  general  public  is  so  impor^ 
tant  a  part  of  economic  life  that  we  must  have  institutions  operat- 
ing in  a  reasonably  stable  and  sound,  safe  maimer. 

Nevertheless,  we  caimot  solely  focus  on  institutional  viability 
and  forget  the  needs  of  the  people.  Many  existing  r^ulatory  stric- 
tures tend  to  protect  the  liie  of  the  institutions  at  the  expense  of 
the  public.  I  think  the  direction  in  which  your  legislation  is 
moving— recognizing  that  there  are  230  million  people  out  there, 
that  there  are  govenmient  entities,  corporations,  Dusmesses,  small 
and  large  farms,  all  of  whom  use  financial  services  provided  by 
depository  institutions  and  by  nondepodtory  nonrKulated  institu- 
tions—is that  their  needs  are  what  government  is  all  about. 

It  never  struck  me  that  the  job  of  a  r^ulator  or  government 
employee — or  his  primary  objective — is  to  make  his  life  easier.  His 
primary  objective  is  to  serve  the  public,  and  if,  indeed,  some  of 
these  proposals  increase  the  risk  to  the  system,  then  I  think  we 
have  to  gear  up  and  work  harder  to  mitigate  the  adverse  effects  of 
those  risks,  rattier  than  say  we  can't  tolerate  risks.  I  think 
to  be  more  concerned  about  what  the  public  needs. 

The  Chaihhan.  Mr.  Isaac? 
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Mr.  Isaac.  I  guess  the  short  answer  to  that  question  would  be 
that  anybody  who  thinks  that  we  ought  to  have  a  regular  program 
of  splitting  up  failed  institutions  obviously  has  never  tried  to  split 
up  a  failed  institution.  We  have.  We  did  that  about  three  years  ago 
in  Puerto  Rico,  and  I  think  we  are  just  now  getting  comfortfij>le 
with  the  administrative  procedures  that  are  needed  to  deal  with 
that  liquidation.  I  hope  we  have  learned  a  lot  in  Puerto  Rico.  I 
hope  if  we  have  to  do  it  again  we  will  do  it  more  efficiently  than 
we  did  it  there. 

But  it's  not  a  transaction  that  I  would  go  into  unless  I  really  had 
no  other  choice. 

The  Chairman.  Mr.  Callahein,  do  you  have  any  comments? 

Mr.  Callahan.  Mr.  Chairman,  because  of  the  common  bond 
restriction,  I  don't  think  this  is  really  an  appropriate  subject  for  ub 
to  comment  on. 

Mr.  Pratt.  Mr.  Chairman,  could  I  just  add  to  my  comments  very 
briefly?  One,  we  always  seek  an  intrastate  solution  wherever  we 
can.  In  fact,  in  all  the  history  of  this  agency,  we  have  sought  one 
interstate  solution.  We  believe  this  saved  the  insurance  fund  about 
three-quarters  of  a  billion  dollars,  which  would  be  about  one-eighth 
of  the  size  of  the  fund,  in  that  single  circumstance.  So  there  was  an 
overriding  public  reeison  to  do  that. 

We  think  it  was  absolutely  in  the  public  interest,  and  we  have 
went  to  such  a  solution,  and  would  only  do  so  in  the  future,  when 
other  more  traditional  solutions  are  not  available  to  us.  So  we're 
already  following  their  counsel  to  the  extent  that  we  can,  within 
the  public  interest,  and  would  continue  this  approach. 

The  Chairman.  Senator  Dixon,  do  you  have  any  additional  ques- 
tions? 

Senator  Dixon.  If  I  could,  Mr.  Chairman,  this  is  not  particularly 
on  the  bill,  but  while  I  have  the  advantage  of  having  Mr.  Pratt 
here,  may  I  ask  him  another  question? 

I  wonder,  Mr.  Pratt,  if  you  would  care  to  comment  upon  how 
successful  the  all  savers  certificate  has  been  from  the  standpoint  of 
helping  the  thrifts  through  their  present  emergency  situation? 

Mr.  Pratt.  The  information  is  simply  not  in  on  that  yet,  but  I 
think  it's  going  to  be  somewhat  less  powerful  than  we  had  original- 
ly anticipated,  and  I  could  give  you  a  couple  of  reasons  for  that.  Aa 
of  the  first  10  days,  our  estimates  were  that  about  $12  billion  had 
flowed  into  savings  and  loan  associations — which  is  a  more  modeet 
amount  than  I  had  expected.  During  the  second  10  days,  the  flow 
was  down  around  $2  billion,  which  was,  of  course,  very  modest. 

Unless  we  get  fairly  substantial  balfinces  in  this  account,  of 
course,  the  absolute  effect  of  it  will  be  limited. 

Also,  I  think  that  it  was  not  contemplated  that  there  would  be 
substantial  movements  from  passbook  accounts  into  the  all  savers 
accounts.  And  if  I  might  just  express  the  economics  of  that,  let's 
say  you  had  a  passbook  at  6%  and  an  all  savers  at  12%,  and  a 
money  market  certificate  at  14%.  Well,  you  have  got  600  basis 
points  if  you  move  a  dollar  up  from  passbook.  You  have  got  200  if 
you  move  it  down.  So  if  you  nave  10%  of  the  money  coming  from 
passbooks,  you  need  at  least  30%  to  come  from  money  market 
certificates  to  break  even.  And  that  is  mitigating  the  economic 
effect. 
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We  think  it  will  be  beneficial.  But  in  my  opinion,  it  now  aiqiean 
that  it  will  not  be  as  powerful  as  perhaps  ori^boally  estimated. 

Senator  Dixon.  Do  you  have  any  handle  at  all  yet  on  what 
percentage  is  coming  from  passbook  accoiuits,  what  percentage  is 
new  money,  what  percentage  is  coming  ht>m  money  market  fiinds? 
la  there  any  judgment  about  that  all  that  you  have? 

Mr.  Peatt.  These  would  be  very,  very  rough  estimates,  and  one 
of  the  things  that  clouds  that  is  that  in  late  September  we  saw  for 
the  first  time  ever,  or  the  first  time  in  a  long  period  of  time, 
passbooks  were  actually  increasing.  Of  course,  what  was  happening 
there  was  that  people  were  temporarily  leaving  money  in  a  pass- 
book to  buy  an  all  savers  when  ^y  became  eligible  for  that  So  it 
looked  like  maybe  25  or  30  percent  coming  out  of  passbooks;  howev- 
er, I  think  that  that  was  an  incorrect  perception,  because  of  the 
previous  buildup.  And  estimates  are  very  rough. 

But  perhaps  10  to  20  percent  from  passbooks,  30  to  40  percent 
from  money  market  certificates  withm  the  institution,  and  the 
balance  either  from  other  accounts  or  outside. 

Senator  DixoN.  When  will  you  have  those  figures? 

Mr.  Pratt.  I  would  think  after  November  10.  As  soon  as  we  can 
do  a  survey  on  the  month  of  October,  we  will  have  them,  and  we 
would  be  happy  to  provide  information  on  that. 

Senator  Dixon.  Thank  you  very  much. 

The  Chairman.  Gentlemen,  I  appreciate  your  testimony.  I  appre- 
ciate your  support  of  these  legislative  procedures,  recognizing  that 
you  don't  agree  with  all  of  them.  I  don't  agree  with  all  of  them,  but 
I  do  welcome  your  general  support  of  the  principle  that  we  must 
consider  more  than  just  a  patchwork  r^ulators'  bill.  We  do  have 
additional  questions  for  you,  which  we  will  submit  for  your  re- 
sponse in  writing. 

Once  again,  thank  you  very  much  for  your  patience  and  your 
testimony  today. 

Ladies  and  gentlemen,  the  hearing  is  not  adjourned.  We  have 
two  more  witnesses.  Next  I  would  like  to  welcome  John  Shad, 
Chairmem  of  the  Securities  and  Exchange  Commission.  I  would 
appreciate  your  cooperation  so  we  could  hear  his  testimony. 

Mr.  Shad,  we're  delighted  to  have  you  with  us  today.  Before  you 
begin  your  testimony,  I'd  like  to  turn  the  microphone  over  to 
Senator  D'Amato.  He  is  expected  on  the  floor  very  shortly  to 
manage  the  D.C.  appropriations  bill,  so  before  he  has  to  run,  I'd 
like  to  give  iiim  eui  opportunity  to  speak. 

Senator  D'Amato.  Thank  you  veiy  much,  Mr.  Chairman.  Let  me 
say  first  that  I  appreciate  very  much  the  assistance  that  Chairman 
Shad  has  provided  to  the  Subcommittee  on  Securities,  and  to  the 
Banldng  Committee,  since  he  assumed  his  position  as  Chairman  of 
the  SEC.  With  regeird  to  the  legislation  before  us  today,  I  have  had 
the  opportunity  to  review  his  prepared  remarks,  and  I  share  Chair- 
man Shad's  perception  that  this  legislation  represents  only  a  first 
step  toward  the  ultimate  goal  of  restructuring  the  regulation  of  the 
financial  industry.  I  greatly  appreciate  his  thoughtful  and  con- 
structive testimony  on  some  of  the  diiiicult  questions  raised  by  this 
undertaking.  I  am  sure  that  it  will  be  very  nelpfiil  to  the  com 
tee  in  determining  how  best  to  proceed. 
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Mr.  Chairman,  I  have  prepared  some  questions  that  I  may  not 
have  an  opportunity  to  present  to  Chairman  Shad,  and  I  am  won- 
dering if  we  couldn  t  submit  them  in  writing  find  have  the  beneHt 
of  his  expertise  in  this  area. 

Let  me  commend  Chairman  Shad  again  for  his  careful  and  delib- 
erate analysis  of  the  bill  that  is  now  under  study. 

The  Chairman.  We  certainly  will  submit  questions  for  you.  Sena- 
tor. You  have  been  so  effusive  in  your  praise  of  Chairman  Shad.  I 
realize  he  has  lived  in  New  York  in  his  later  years,  but  he  grew  up 
in  Utah.  So  we  take  original  credit. 

Chairman  Shad,  would  you  like  to  proceed? 

STATEMENT  OF  HON.  JOHN  S.  R.  SHAD.  CHAIRMAN,  SECURI- 
TIES AND  EXCHANGE  COMMISSION,  ACCOMPANIED  BY 
DOUGLAS  SCARPP,  DIRECTOR,  DIVISION  OF  MARKET  REGU- 
LATION; EDWARD  F.  GREENE,  GENERAL  COUNSEL;  AND  JOEL 
GOLDBERG.  DIRECTOR,  DIVISION  OF  INVESTMENT  MANAGE- 
MENT 

Mr.  Shad.  Thank  you  very  much.  Senators  Gam  and  D'Amato. 
The  Securities  and  Exchfuige  Commission  appreciates  this  opportu- 
nity to  testify  on  S.  1720  and  S.  1721.  With  me  at  the  table,  on  my  Irfl 
are  Ed  Greene,  General  Counsel  of  the  SEX!!;  Joel  Goldberg,  Director 
of  Investment  Management;  and  Douglas  Scarff,  Director  of  Market 
R^ulation. 

Iiie  SEC's  primary  responsibilities  are  investor  protection  and 
the  maintenance  of  fair  and  orderly  securities  markets.  Therefore, 
the  Commission  will  limit  its  testimony  to  those  provisions  of  S. 
1720  that  would  amend  the  Glass-Steagall  Act  to  permit  banks  to 
underwrite  municipal  revenue  bonds  and  to  sponsor  and  under- 
write mutual  funds. 

I  will  briefly  summarize  the  principal  issues  which  these  provi- 
sions raise  from  the  Commission's  perspective.  Our  written  state- 
ment amplifies  these  issues.  I  respectfully  request  that  it  be  includ- 
ed in  the  record. 
The  Chairman.  It  will  be. 
Mr.  Shad.  Thank  you. 

MAJOR  REVIEW  OF  GLASS-STBAGAU. 

The  need  for  a  major  review  of  the  Glass-Steagall  Act  is  well 
recognized.  Since  its  enactment  nearly  half  a  century  am,  the 
financial  service  industries,  which  include  not  only  the  baius  and 
the  securities  Arms,  but  also  the  thrifts,  the  insurance,  and  con- 
sumer flnance  companies  have  grown  enormously  in  size  and  com- 
plexity, in  response  to  changing  economic  conditions.  Particu- 
larly during  the  past  5  years,  new  and  innovative  products  and 
services  have  bridged  the  traditional  gaps  between  these  industries. 
Such  products  include  money  market  funds,  cash  management  ac- 
counts, retail  repurchase  agreements,  certificates  of  deposit,  vari- 
able annuities,  and  variable  life  insurance  policies,  to  name  a  few. 

l^ese  industries  have  also  moved  into  each  other's  backyards 
through  meuor  acquisitions  and  mergers.  R^ulatonr  conflicts  and 
overlaps  have  also  multiplied.  Today  at  least  10  Federal  and  60 
State  agencies  exercise  jurisdiction  over  various  aspects  of  tbs  secu- 
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rities  maricets  alone,  not  to  mentitm  all  those  that  r^ulate  the 
S&L'b,  the  banks,  and  the  insuranoe  companies. 

In  short,  the  financia]  service  industries  have  outgrown  their 
suits  of  r^ulator^  armor.  They  are  bursting  the  seams.  The  time 
has  come  to  simplify  and  rationalize  the  system. 

For  this  reason,  the  Commission  supports  the  objectives  of  the 
legislation  which  Senator  Gam  has  introduced.  Our  concern  is  that 
dismantlement  of  the  Glaas-SteagaU  Act  brick  by  brick  may  result 
in  unintended  competitive,  re^atory,  tax,  and  other  disparities 
between  the  banking  and  securities  industry. 

Because  of  the  complexity  of  the  multiple  products  and  the  serv- 
ices, r^ulations,  tax,  and  public  policies  involved,  we  believe  there 
is  great  merit  in  the  position  of  those  who  urge  that  all  these  issues 
be  the  subject  of  a  comprehensive  review.  In  that  connection,  we 
are  encouraged  by  Chairman  Gam's  indication  that  he  intends  to 
hold  further  hearings  on  Glass-Steagall  and  related  issues  early 
next  yeftr.  We  would  recommend  prompt  initiation  of  a  comprehen- 
sive review. 

With  specific  reference  to  S.  1720,  the  Commission  recommends 
its  enactment,  with  certain  modifications.  The  Commission  believes 
this  committee  should  consider  certain  competitive,  regulatory,  tax, 
and  other  imbalances  that  are  not  addressed  by  S.  1720. 

The  issue  is  clear.  If  you  have  two  football  teams  playing  against 
one  another,  are  you  going  to  have  one  set  of  rules  and  referees  for 
one  team  and  a  different  set  for  the  other?  S.  1720  would  permit 
teEuns  to  play  that  have  heretofore  been  prohibited.  But  they 
should  all  play  by  the  same  rules  and  with  the  same  referees.  At 
the  present  time,  banks  and  security  firms  play  by  different  tax, 
r^ulatory,  and  self-fmancing  rules.  These  disparities  should  be 
removed  if  there  is  to  be  fair  competition  and  appropriate  investor 
protection. 

For  these  reasons,  we  support  Treasury  Secretary  Ryan's  ap- 
proach. Specifically,  the  SEC  proposes:  (a)  That  depositoi?  institu- 
tions that  engage  in  activities  permitted  by  S.  1720  conduct  such 
new  activities  as  well  as  certain  existing  securities  activities 
through  separate  corporate  aifiliates  which  will  be  subject  to  the 
same  rules,  regulations,  and  tax  treatment  as  all  other  broker- 
dealers;  (b)  that  such  aifiliates  that  render  investment  advice  and 
that  sponsor  investment  companies  be  subject  to  the  same  rules 
and  r^ulations  as  aU  other  Investment  advisers;  (c)  that  such 
afliliate-managed  investment  companies  be  subject  to  the  same 
rules  and  reeulations  eis  all  other  investment  comiMmies;  and  (d) 
that  broker-dealers  that  engage  in  no  greater  securities  activities 
than  those  permitted  the  banks  be  afforded  the  opportimity  to  set 
up  separate  banking  afliliates  which  would  be  subject  to  the  same 
rules,  relations,  and  tax  treatment  as  all  other  banks. 

Our  written  statement  discusses  in  greater  detaU  the  legislative 
modifications  necessary  to  implement  these  changes.  With  refer- 
ence to  the  posnble  conflicts  of  interest  that  would  result  fit)m 
banks'  underwriting  municipal  bonds. 

The  Commission  supports  the  prohibitions  and  disclosures  set 
forth  in  S.  1720. 

In  conclusion,  the  Commission  supports  S.  1720  with  the  foref[o- 
ing  modifications.  The  Commission  also  recommends  prompt  initi- 
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ation  of  a  comprehensive  review  of  the  multiple  ro^ulations,  tax, 
and  public  policy  issues  presently  confronted  by  the  financial  bbtw 
ice  industry. 

Thank  you. 

[The  complete  statement  follows:] 
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STATEHEHT  OF  JOHN  5.R.  SHAD,  CHAIRHAN  OF  THE  SECURITIES  AND 
EXQIANGE  COIMISSICXI,  BEFORE  THE  SENATE  COtMITTEE  OR  BAaKING, 
ROUSING,  AHD  URBAH  AFFAIRS,  ReGARDIBG  S.1720  AMD  S.1721. 

OctLObar  30,  1981 

Introduction 

Th«  two  ralatvd  bills  that  ara  th*  aubjact  of  thaaa 
hearlnga  aaka  op  a  ct^plaz  package  of  lagialation  tltat  would 
aubatantially  altar  tha  ragulatory  atructura  govamiog 
thia  country's  financial  indoatry.  Tha  graatar  part  of 
the  lagialation  ia  diractad  toward  strangthaning  banka 
and  thrift  Inatitutiona  by  •spandlng  thair  powar  and  giving 
then  greatar  flazibllity.   It  would  also  tak«  atapa  toward 
strengthaning  the  ability  of  tha  govanasant  to  aaaist 
distressed  depository  institutions. 

The  regulatory  eoncema  of  tha  Securities  and  Ezchanga 
Ccoaission  with  raapact  to  tha  reguiation  of  the  banking  and 
thrift  induatrias  are  obvioualy  quit*  limited,  a*  is  our 
expertise  in  these  Batters*   Thia  atatesent  therefore,  does 
not  attcapt  to  diacuaa  in  detail  either  S.1721,  irtiich  would 
combine  the  depository  inauracce  agenciea,  or  thoea  provisions 
of  S.1720  that  are  outside  our  regulatory  acopa.   My  principal 
focus  will  be  those  provisions  of  S.1720  that  would  aaend 
the  Glass-Steagall  Act  to  peiait  banks  to  underwrite  municipal 
revenue  bonds  and  to  ^onaor.  underwrite,  and  advise  «utu«l 
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My.nsjor  points  «r«  as  followst 

—  W«  hav«  r«s«rv«tions  about  a  pi«ce««al  approach 
to  amendaantg  to  Class-Steasall  but  raallsa  that 
tha  racant  axploslon  of  conpetitlon  in  th«  financial 
services  industry  nay  require  proapt  Congressional 
attention. 

—  Any  anendnants  to  Glass-Staagall  should  take  into 
account  the  lessons  of  history  regarding  conflicts 
of  interest  vhlch  led  to  serious  abuses. 

—  He  strongly  support  the  administration's  pcoposalB> 
tn   announced  by  Secretary  Regan  In  his  tastinonyt 
that  all  expanded  bank  eecurities  activities  ba 
carried  out  by  inieans  of  bank  holding  conpany  affillatas 
registered  and  regulated  under  the  Securities  Exchanga 
Act  of  1934.   He  vould  add  to  the  list,  for  banks  which 
expand  their  securities  activities,  present  bank 
activities  such  as  general  obligation  municipal  bond 
underwriting ,  dividend  Inveatnent,  employee  stock 

and  customer  stock  purchase  plans  ss  well  as  custoaar 
transaction  sarvlces. 

—  While  we  continue  to  have  concerns  about  possible 
adverse  effects  on  small  regional  broker-dealers, 
and  In  turn  upon'  the  capital-raising  abilities  of 
the  corporations  they  scrvei  we  do  not  oppose  bank 
entry  Into  the  business  of  underwriting  and  dealing 
in  municipal  revenue  bondSi  If  the  tax  advantages 
curcantly  available  to  banks  are  addressed  by 
requiring  all  Municipal  securities  underwriting 

to  be  carried  out  through  securities  affiliates. 

~  He  do  not  oppose  bank  sponsorship  and  underwriting 
of  Mutual  funda.  If  banka  and  bank  personnel  who 
sell  such  shares  are  subject  to  the  auti*   regulatory 
scheme  aa  broker-dealers  who  engage  in  the  same 
activity.  Also,  we  suggest  certsln  clsrifying 
changes  to  the  bill  and.discuss  several  areas 
for  further  Congressional  conHlderatlOn. 

—  Banks  which  act  as  advisers  to  mutual  funds 
should  be  subject  to  the  provisions  of  the 
invastBtnt  Advisers  Act. 
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l>er«qul»tton 

The  SEC  applauds  th*  principle  that  undcrliai  tbes« 
blllB  —  a  daaire  to  raduca  barriers  to  eospatition  and  to 
allow  a  BOre  natural  avolutlon  of  tha  financial  aarvicas 
industry.     With  respect  to  the  Glasa-Steagall  Act  in  particular, 
we  strongly  agree  tbat  the  time  ia  cobs  to  reconsider  the 
current  suitability  to  the  changed  conditions  of  today's 
financial  aarkatplace  of  a   statute  passed  nearly  ■  half-century 
ago.     Revision  of  the  Glass-Steagall  Act  Is  a  deregulatory 
initiative   that  proalaes  substantial   benefits  to  cuBtoaera 
of   the   financial    industry   In   the  way  of   increased  efficiency, 
greater  convenience,   and  a  wider  variety  of  products   and 

The  SEC   is  not  only  a  proponenti   but  a  practitioner  of 
deregulation.      For  the   last  several  yearsi    the  CoBonisslon  has 
been  engaged   in  a  najor  effort  to  foster  co«petltion  and  to 
reduce  the  regulatory  burdens  ittposed  on  business  by  statutes 
which    It  adainisters. 

As  our  record    Indicates,    tha  Cownisslon  is  strongly  in 
favor  of  efforts  to  eliminate  unnecessary  regulation  so  long 
as   there   Is   not  undue  erosion  of   investor  protections.     He 
fimly  believe  that  fair  competition  under  rules  designed  to 
provide  adequate  protection  for  the  public  interest  will,   in 
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the  long  run,   produce  the  beat  products  «nd  service*  for 
Investors  at  the  least  cost. 

The  Role  of  the  Glass-Steaqall  Act 

The  Glass-Steagall  Act  has  served  «  useful   function  In 
restoring  and  maintaining  confidence  in  our  Ration's  banking 
industry.     Glass-Steagall>   together  with  a  nunber  dt  other 
statutes,  originally  had  the  effect  of  partitioning  into 
separate  segnents  the  activities  of  connercial  bsnkingi 
investnent  banking,  and  insurance.      For  vany  years  each  of 
these  segments  of  the  financial   industry  was  content  to 
direct   its  efforts  to  Its  own  specific  area  and  not   to  engage 
In  activities  considered  the  province  of  other  segnents  of 
the  industry. 

Today,   under  the  inpetus  of  technological  devalopawits 
in  conmunlcatlon  and  data  processing  as  wall  as  draaatlc 
alterations  in  the  econoaic  clinate  —  especially  continuing 
high  inflation  rates  —  the  financial  world  is  entirely  different 
from  the  way  it  was  when  the  present  regulatory  structure  was 
created.     Todsyi   the  securities  industry  is  selling  aonay 
market  funds  offering  check-writing  privileges  banks  are 
selling   insurance!    Insurance  companies,   credit  card 
companies  and   a  major  retailer  Of  consumer  goods  are  acquiring 
broker-dealers  I   savings  and  loan  associations 'are  being 
acquired  by  steal  companies)   and  the  general  proliferation 
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ol  new  products  *nd  nev  caabinatlons  of  forB«rl:r  distinct 
financial  entltl«a  Is  proceeding  at  a  pace  that  Is  unpr«c«d«nted 
In  our  econoalc  history. 

It  is  cl*ar  that  tba  tiae  has  comc  to  reconsider  the 
regulatory  structure  within  which  the  financial  Industry 
operatas.      In  doing  so.    however,   we  should  not  loi4   sight  of 
the  reasons  why  that  structure  was  erected  in  the  first 
place.      In  addition,  we  should  ensure  that  the  interests 
of  investors  and  depositors  are  protected  and  that  the 
health  of  the  financial  aarketplace  that  plays  such  an 
Important  role   in  our  acon^y  continues  to  be  safeguarded 
by  adequate  govarnaent  controls. 

Cottprehens Ive  Refer*  or  Pieceweal  Changa 

Although  we  believe   that  the  broad  goal  of  allalnating 
unnecessary  barriera  to  covpetltion  In  the  financial   Industry 
Is   a   laudable  one,   we  would  sound   a  note  of  caution.      The 
particular  legislation  before  you  is  only  a   first  step  down 
what  appears  to  be  a  rather  long  road.     And  the  syste*  we 
are  dealing  with  is  a  coaplax  and  delicate  one.      In  setting 
out  to  alter  it,  we  must  not  lose  sight  of  how  each  step  we 
take  down  the  road  will  affect  the   iaportant  public  interests 
at  stake.      It  will  be  critical,  Rmreover,   that  any  change 
In  the  structure  establlahed  by  the  Glass-Steagall  net  be 
■ade  only  after  careful  consideration  of  Its  effect  on  the 
larger  system  and  on  the  ultimate  achievenent  of  a  Hore 
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coaprahanslv*  r«foni.     Me  chouldf  at  th*  l*aat,  hav*  ■<)■• 
reaaonably  claar  idaa  ot  our  ultl»ata  goala  In  caatructurlng 
tha   financial    Industry.      Ha  Huat  naka  cartaln  ttaat  tha 
Intanda  st«pa  contalnad  In  tha  praa«nt  laglslatien  do  net 
ecaata  ebataclaa  to  achiavtng  a  aatiafactory  ultiaata  raaolution* 

Indaad,  wa  bava  raacrratiene  about  whattiac  tU'plaea- 
■aal  approach  to  ravising  tha  Glaaa-Staagall  Act  raprasantad 
by  S.1720  la  tha  baat  way  to  procaad.     Ha  raalite,  bowavar, 
that  the  world  will  not  atand  still  whlla  wa  atudy  and  dabata* 
and  that  the  face  of  tha  financial   Industry  Is  being  raaada 
without  laglalatlva  change.     Thus,  while  we  would  prafat 
a  MOrc  conprehe naive  revisitation  of  the  Claas-Staagall  Aet 
and  related  lagislation,   tha  thrust  ot  tha  changes  that  would 
ba  aada   in  S.1720   is  a  step  In  the  right  direction.     JUaoi  wa 
are  encouraged  by  Chairaan  Garn'a  stateiients  that  ha  Intanda 
to  hold   further  baarlngs  In  early  19B2  en  Slaaa-Steagall. 

Protecting  the  Public  Interest 

Tha  Glass-Staagall  Act  was  passed  In  reaction  to  a 
virtual  collapse  of  our  financial  systa*  that  resulted  la 
part  froa  a  regulatory  structure  that  did  not  provlda 
adequate  protection  for  a  variety  of  laportant  public 
interests.      In  whatever  way  w«  procaad  ctow  to  a»end  tha 
Act(  we  Biuat  be  sure  net  to  lose  sight  of  tboaa  intarasta. 
Aaong  those  that  should  be  taken  into  account,  savaral  aca 
of  particular  eoncarn. 
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Firatr  In  considering  any  ■«a«ur«  to  alter  tbe  structura 
of  regulation  of  the  capital  Marketaf  It  la  Inportant  to  study 
the  effect  of  such  regulatory  changes  on  tba  essantlal  aeonoaic 
process  of  raising  and  allocating  capital.  Th«  firat  question 
we  should  ask  of  any  proposal  for  'refona*  is  whether  It  will 
facllltatef  or  at  least  not  Inpalri  these  process**. 

Second,  the  Glass-Steagall  Act  grew  out  of  a  perception 
that  the  bank  failures  that  were  auch  a  pronlnent  and  tragic 
consequence  of  the  financial  collapse  of  the  early  1930's 
were  due  at  least  In  part  to  unsound  practices  related  to 
the  securities  activities  of  commercial  banks.  While  It  la 
clear  that  the  federal  securities  lawsi  deposit  insurance, 
and  improved  bank  regulation  have  addressed  nany  of  the  earlier 
concernsi  it  would  be  unwise  to  ignore  the  lessons  of  history. 
This  Is  particularly  true  with  respect  to  what  the  Suprcae 
Court  has  called  'the  aore  subtle  hasatds  that  arlaa  when 
a  conmercial  bank  .  .  .  enters  the  Invastnent  banking  business.* 
A  complete  denolltion  of  the  Glass-steagall  wall  would  lead 
to  a  sharp  Increase  In  the  nunber  and  conplexlty  of  the  conflicts 
of  interest  that  are  inevitable  when  a  financial  Institution 
performs  a  variety  of  different  functions. 

In  short,  although  the  radical  step  of  divorcing  the 
functions  of  comaercial  and  Inveatncnt  banking  m»y  not  be 
any  longer  justified,  we  should  not  lightly  nak*  an  equally 
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radical  cb>n9«  In  «  structure  tb«t  has  aerrcd  ua  raaaonably 
wall  Cor  naarly  SO  yaars.     At  tha  vary  laaat  «•  aheuld 
giva  caraful  consideration  to  tha  nsad  to  ad^t  wbatavar 
controls  Kay  ba  nacasaary  to  pravant  tb*  racurranea  of  old 
abusas  and  tha  oecurranca  e£  nsw  sbusas  aada  posaibla 
by  •  graatar  Intagratlen  of  two  toEsarly  separata  -inunctions* 

Eliainatlnq  Begulatorv  AnoMlles 

In  aaanding  the  Glass-Stsagall  Actf  a  prlaary  goal  should 
be  to  avoid  creating  regulatory  anomalies  that  aay  distort 
the  operation  of  the  free  aarkat  by  giving  one  set  of  antltlas 
an  unfair  coapatltlve  advantage  over  the  coapetltora  based 
on  differences  in  regulation.      Indeed,   to  tha  extent  possible, 
we  should  regard  steps  toward  developing  a  BOre  tlasibla  and 
efficient  structure  for  the  financial   industry  as  providing 
an  opportunity  to  aaka  changes  in  the  law  to  allBlnata  regulaterr 
iabalanees  that  currently  exist. 

For  asampla.  tha  regulations  that  liait  the  aaoant  of 
credit  that  may  be  estanded  to  purchase  or  carry  sacucitiss 
apply  quite  differently  to  banks  and  brokar-daalars*  In 
addltioHi  banks  enjoy  a  tax  advantage  lAieh  allows  tbam  to 
carry  tas-exeapt  securities  with  borrowed  funds  while  at  ths 
saae  tlaa  deducting  tha  interest  paid  on  those  borrowings  — 
an  advantage  broker-dealers  do  not  enjoy. 

Banks  also  enjoy  an  advantage  in  easier  access  to  credit 
that  arises  out  of  tha  legal  structure  within  whieb  tlwy  c 
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Both  banks  and  aacurltlaa  flzma  raly  to  aooa  axtant  on  dabt 
financing,  but  dapoaitory  inatitutiona  hava  accaaa  to  aourcaa 
of  capital  that  ara  not  availabla  to  aaeuritiaa  fiiaa.  rurthari 
tha  aaeuritiaa  actlvitlaa  of  banka  ara>  for  tha  aoat  part, 
undar  the  ragulatory  jurisdiction  of  tha  fadaral  banking 
Bgenciaa>  irtiich  hava  dlffarant  ragulatory  and  anforcavant 
mandataa  than  doaa  tha  Coanlaalon,  which  ragulataa  tha  aaeuritiaa 
activitiaa  of  ragiatarad  broXer-dealers,  invaatmant  conpaniaa, 
Invaatnant  adviaara,  and  bank  Municipal  aaeuritiaa  daalara. 
Thaaa  and  othar  ragulatoty  anonaliaa  ahouLd  ba  addraaaad 
in  conaidaring  legialativa  changaa  which  would  incraaaa 
ths  aaeuritiaa  activitiaa  of  banka  or,  for  that  aattar, 
any  futura  changaa  which  would  allow  aaeuritiaa  firna  to 
conduct  activitiaa  aaaoeiatad  with  comnarcial  banking. 

A  Propoaad  Solution 

Thua,  tha  cAiallanga  wa  faca  ia  claan   to  allminata 
unnacasaary  raatrietiona  on  competition- whila,  at  tha  aa«a 
ti«a,  (1)  praaarving  tha  invaator  pcotaetiona  irtiich  ara  ao 
iMportant  to  capital  raiaing  in  thia  nation,  (2)  protecting 
tha  aolvancy  of  oar  banking  Inatitutiona,  and  (3)  avoiding 
the  creation  of  unfair  ccnpetitive  advantagaa.   Thia  ehallanga. 
I  believe,  cen  ba  partlallf  Bat  by  tranafarrlng  the  aecuritiaa 
aetivities  of  banka  that  are  directly  in  ee«patitiMt  with 
activitiaa  carried  on  by  aaeuritiaa  firaa  to  atfiliatea 
that  would  ba  organizad  within  tha  atructure  of  a  bank  holding 
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Such  an  «rr«nge*»nt  would  bav«  lavaral  adTMitagM.     First, 
b«cauB*  th*  a£filiat«  would  b«  «  r«9ist«T«d  antlty  subjaet  to 
ttaa  regulation  e£  tha  SBC  and  the  aalf-rttgulatery  erganitatieiwt 
tba  arcangamant  would  anaura  that  Invaatera  that  usad 
banka  for  thair  sacurltlaa  daallnga  would  ba  affordad  tha 
saaa  protaction  aa  Invaatora  who  daalt  threusb  brokar-daalars. 
Sacondi   th«  aacuritlas  afflliata  would  not  banafit  froa  tax 
and  other  advantagaa  peculiar  to  bankai  and  would  tharafor* 
coMpata  on  a  Mora  equal  baala.     rinally.   alnca  tha  affillataBf 
tha  bank)  and  the  holding  cc«p«ny  itaelf  would  ba  aubjaet  to 
tha  Bank  Holding  Company  Act  and  the  regulationa  proaulgated 
thereunder  by  the  Federal  Raaarra  Board,   theae  antltlaa  would 
b«  aubjaet  to  «  regulatory  acheae  deaignad  botb  to  protect 
the  aolvancy  of  banka  and  to  addraaa  traditional  Congraaaienal 
concarna  about  undue  concentration  of  economic  powar.  1/ 

In  hla  teetljKiny  on  October  19  before  thta  i  iwlllii. 
Treaaury  Secretary  Regan  outlined  juat  auch  a  proposal*     Ha 
support  hia  poaition  atrongly,  and  we  atand  caady  to  land 
our  aaalatancft  in  tha  drafting  of  tha  laglalatlen  that  tha 
Treasury  Dapsrtaent  has  undartakan  to  laplamant  bis  proposal. 

Ma  also  note  that  Secretary  Regan  did  not  atop  St 
proposing  that  tba  new  aeeuritiaa  powaca  that  would  b»  glvsn 
to  banka  by  this  legislation  be  carried  on  by  an  af£llist«. 

1/       Sea  H.R.   Rap.  Mo.   1747,   Blst  Cong.,   2nd  Seas.   U   (ItTO). 
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Be  also  recognised  that  baaka  already  carry  on  ~  purraant  to 
various  eiccptiona  to  the  basic  Glass-Steagall  separation 
between  the  banking   industry  and   the   Securities  lodustrT  — 
a  variety  of  other  securities  activities,     with  respact  to 
those  activities,  banks  already  benefit  fro*  the  tax  and 
other  advantages  Bentloned  above.      It  wonld  hardlj^be 
rational  for  banks  to  be  granted  the  authority  to  underwrite 
municipal  revenue  bonds  only  under  the  aegis  oi  an  affiliate. 
but  to  continue  to  underwrite  aunlcipal  general  obligation 
bonds  under  the  i^brella  of  the  bank  itself. 

Where,  precisely,  one  should  draw  the  line  between  those 
additional  bank  securities  activities  that  should  b*  transferred 
to  an  affiliate  and  those  which  night  continue  to  be  carried 
on  within  the  bank  itself  is  a  eoBplez  question  that  deserves 
closer  study.     We  point  out,   for  example,   that  the 
rules  of  the  Municipal  Securities  Rulcvaklng  Board,  which 
regulates  dealings  In  aunicipsl  secnritles  by  both  banks 
and    broker-balers,    require   that  if  ■unlcipal    securities 
activities  of  banks  are  carried  on  within  a  separate  division 
of  the  bank,   any  advisory  activity  carried  on  In  connection 
therewith  aust  be  carried  on  In  that  division.     Aus,   it  may 
be  desirable  to  transfer  not  only  the  underwriting  function 
but  also  the  advisory  function  to  a  new  securities  sfflliat«f 
should  one  be  established. 
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S«ciratary  Ragan  baa  auggeatad  that  banka  abould 
alao  tranafar  thair  daalinga  in  Tcaaeury  aacuritiaa  to  tlia 
atttliata<     Tlia  quaatlons  o£  whatbar  banka  ahouU  ba  raqutrad 
to  do  tbiai  «nd  bow  their  daallnga  In  U.S.  govarnaant 
aacurttiaa  sbeuld  ba  ragulatad.   ara  onaa  tbat  oaad  ■or*  study* 
Cucrantlyi  aacuritiaa  firaa  tbat  daal  Mcluaivaly  in  U.S. 
govarinBant  aacuritiaa  ara  not  raquirad  to  ba  ragiatarad  with 
tha  Coanlaalon.     Accordingly,   thoaa  firaa  ara  not  ragulatad 
by  tha  Conaisaion  or  a  aalf-ragulatory  organisation.     Bacausa 
of  tha  affaet  of  carrying  U.S.  govarraaant  aacuritiaa  on  tha 
nat  capital  position  of  «  daalar.  vany  brokaraga  tliHs  bava 
aatsblishad  unraglstarad  sCflllatas  to  conduct  buainass  in 
such  sacuritlas. 

Bank  trust  dapartaants  hava  traditionally  provldad 
Invaabaant  Kanagaaant  aarvicaa  in  eonnactlon  with  eoanon  trust 
funda  and  aaployaa  banafit  plans.     Thasa  cowinn  trust  funds 
and  collactiva  funds  ara  ganarally  axaapt  troa  tba  provisions 
of  tba   Invastaant  COMpany  Act  of  1940  ao  long  as  tha  funda 
ara  aalntainad  'axcluaivaly  for  tha  collactiva  invastasnt 
and  relnvastaant  of  aanays  contributad  tbarato  by  tba 
bank*   in  it's  fiduciary  cspsclty.  or  if  tbay  consist  selaly 
at  aasats  of  tas-quallflad  corporata  aaiployaa  banafit  plans* 
Hhan  banks  go  bayond  that,  howavar,   to  aarkat  thair 
invaatsent  sanBgaBant  sarvlcaa  to  tha  publlCt    tha  ccaaOB 
trust  funda  or  athar  ccHnlnglad  accounts  Banagad  by  tha 
banka  aay  vail  bacoMa  invastaant  coapanlaa  aubjact  to  ttos 
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eompanlea  subject  to  the  InvAstaent  Company  Act*     Again,  although 
the  question   la  not   free   froa  doubt,    there  are   arguments  that 
suggest  the  desirability  of  transferring  all  such  accounts 
to  the  registered  affiliate,  at  least  If  the  bank  aarkets  its 
advisory  services  to  the  public. 

Moreover,  ve  believe  that  if  any  bank  seeks  to-«xpand 
its  securities  activities,  other  bank  securities  activities 
such  as  dividend   reinveatnent  and  employee   stock  purchase 
plant,  automatic  cuatoncr  purchase  plans  and  customer  trans- 
action services  nay  appropriately  be  carried  out  by  its 
securities  affiliate. 

Section   301  -   Municipal   Revenue  Bonds 

Having  considered   the   larger   issues  raised   by  these 
proposed  changes  to  the  Glass-Steagall  Act,  we  turn  now  to 
a  closer  examination  of  the  detailed  provisions  of  the  bill. 

Among  other  things,   S.172D   would  amend  Section   16  of 
the  Glass-Steagall  Act  (12  U.S.C.    24)   to  authorize,  with  certain 
limitations,   national  banks  and  state  member  banks  of  the 
Federal    Reserve  System   to  underwrite  and   to  deal    in  municipal 
revenue  bonds.     This  authority  to  underwrite  or  to  deal  in 
bonds  would  not,   however,   extend  to  special  assessment 
obligations  or   industrial   revenue  bonds. 

The  provisions  of  the  bill  that  would  permit  banks  to 
underwrite  municipal  revenue  bonds  arc  substantially  similar 
to  S.1913,    which  was  considered  by  the   Senate   in  the   93rd 
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ConqrsBSi   2/  and  B.R.748Sr  which  «■■  considered  by  tb*  Beuas  In 
th«  95tb  Congress,  j/     Slailar  legislation  bed  been  Introduced 
previously  in  both  bouses  oC  Congress.      In  coaaenting  on  these 
bills,   tbe  CowBleslon  eipressed  concern  that  the  entranae  of 
banks  Into  coapetition  vith  broker-dealers  in  the  underwriting 
of  revenue  bonds  aight  have  adverse  econowic  censeouences  for 
tbe  securities  Industry  and  algbt  cause  seae  broker-dealers, 
especially  small  regional  flrasi   to  go  out  of  business. 

While  the  Coaaisslon  continues  to  believe  that  the 
i^act  on  broker-dealers  of  the  entry  oC  ccnMrclal  banks 
Into  revenue  bond  underwriting  should  be  seriously  eonsldsredf 
we  are  persuaded  that  a  broad  prohibition  on  bank  underwriting 
of  aunicipal  revenue  bonds  would  no  longer  be  necessary  to 
avoid  tbe  tax  advantages  which  banks  now  enjoy  If  the  activities 
were  carried  out  by  a  securities  affiliate  of  the  bankf  as 
reconaended  by  the  Adainlstratlon. 

Prior  to  197Si   there  were  regulatory  disparities  between 
banks  and  broker-deslers •     But  concern  expressed  prior  to 
that  tiae  that  tbe  aunicipal  securities  industry  was  virtually 
unregulated  is  no  longer  valid.     Tbe  fieeurltiee  Acts  Aaenteants 
of  1975  (the  '1975  Aaendaenta*)   established  s   cowprcbenslve  - 
systea  of  regulation  for  personSf   Including  bankSt  wbe 


2/  See  HearlngB  Before  the  Subcoma.  on  Securities  of  ths 
Senate  Coma,  on  Banfcing,  Housing  and  Urban  Affairs  on 
S.    1933,   93rd  Cong.,   2nd  Seas.    (197«). 

3/       I.K.   74S5,   95tb  Cong.,   1st  8ess.  123  Cong.  teo.   17005 
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underwrite  and  de«l  in  Buniclpal  ■•cutltles.  4/  Thus,  the 
1975  Amendments  provided  for  the  registration  o£  brokers 
and  dealers  in  Bunlclpal  eecurltlea  and  banks  acting  as 
municipal  securities  dealers,  and  {required  the  creation 
of  the  HSRBi  vhlch  was  given  a  detailed  statutory  nandatei 
subject  to  Comnlsslon  oversight,  for  writing  rules  for 
the  municipal  securities  industry.  Those  anendnents  also 
expanded  the  Conalsslon's  authority  to  extend  Its  antlfraud 
rules  specifically  applicable  to  securities  professionals  to 
transactions  in  municipal  securities  by  banks  as  well  as  by 
the  broker-dealer*.  5/ 

The  existence  of  a  coBprehenslve  regulatory  structure 
for  the  Dunlcipal  securities  Industry  does  not  remove  the  need 
to  examine  possible  Inequalities  In  permitting  an  eipanslon 
of  bank  activities.  But  this  structure  does  enter  into  our 


See  Section  15B  of  the  Securities  Exchange  Act  of 
JTS*   (the  'Securities  Exchange  Act'),  15  U.S.C.  780-4, 
which  was  added  by  the  1975  Amendments. 

Authority  to  csaninc  for  compliance  with  and  to  enforce 
the  HSRB'b  rules  and  provisions  of  the  Securities 
Exchange  Act  and  the  rules  thereunder  affecting  trans- 
actions in  municipal  securities  was  given,  in  the  first 
Instance,  to  the  federal  bank  regulators,  for  the  banks 
they  regulatei  and  to  the  National  Association  of 
Securities  Dealers,  Inc.,  for  Its  members.  The 
Commisaion  also  was  given  authority  to  azamlne  all 
municipal  securities  pEofesslomls,  including  banks, 
for  compliance  with  MSRfi  rules,  and  to  enforce  those 
rules,  as  well  aa  the  federal  seeurltiea  laws,  with 
respect  to  such  professionals. 
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•valuation  of  tba  bill's  prevlaiona.     Slnca  197S,  tha 
CONnlsslon  and  tba  HSItB  bava  baan  angagad  in  tba  procasa 
of  davaloping  a  coaprabanaiv*  body  of  rulaa  govarning 
tranaactlona  in  ■unielpal  aacuritiaa  to  addtaaa  tba  Invaater 
protactlon  concarna  wbich  lad  tha  Congraaa  to  anact  ra£era 
lagtslation.     Accordingly,   if  tba  Congraas  raaovaa^tba  taa 
advantage  whicb  banka  anjoy  and  dacldaa  as  a  policy  aattar 
to  allow  banka  to  undarwrlta  Inveitioent-grada  ravanna  bondai 
tba  problbitiona  and  llaltationa  containad  in  tba  bill  should 
ba  axaalnad  to  dataraina  whathar  thay  ara  adaquata  or  nacaasary 
In  light  of  tha  ragulatery  atruetura  notr  applicable  to  tba 
Municipal  aacuritiaa  induatry. 

pacifically,   tba  bill  weuldt      (1)   Unit  total  bank 
boldinga  of  ravanua  bonda  of  any  ana  obligor  or  askar,  as  a 
result  of  underwriting,  dealing,  or  purcbaaing  for  ita  own 
account,   to  10  percent  of  the  bank's  total  capital  and 
aurpluai    (2)   prohibit  a  bank  acting  as  underwriter  or  daalar 
froa  aalllng  revenue  bonda  to  any  of  ita  trust  accounts 
unless  lawfully  directed  by  court  erdert  (3)  prohibit  a  bank 
which  is  s  Baaber  of  an  underwriting  syndicate  froa  purchasing 
as  s  fiduciary  the  underwritten  revenue  bonds  fro«  another 
aeaber  of  the  syndicste  until  the  syndicate  haa  eloaadi   (4) 
require  a  bank  to  diaelosa  In  writing   its  capacity  «a  under- 
writer or  dealer  whan  such  beak  sells  revenue  bends  to 
depositors,  or  to  borrowers,  or  to  sny  correspondent  bank 
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(wh«thet  for  such  bank'*  own  account  or  «■  truatee))  and 
(S)   problbiti  aicept  undar  certain  conditionBf  a  bank  Crom 
traneterring,  during  the  underwriting  pariod,   ravenu«  bonds 
which  It  purchased  for  Its  dealer  account  to  its'  Im 


These  conditions  which  the  bill  would  i*poa«  on  banks 
desiring  to  underwrite  and  deal  in  revenue  bonds  appear  to 
be  directed  at  a  nunbac  of  different  objectlvesi   Including 
the  protection  of  bank  soundness,   the  buttressing  of  fiduciary 
prlnciplesi  and  the  protection  of  customers  froa,   asong  other 
thingst  conflicts  of  interest  which  nay  arise  when  banks 
underwrite  or  deal   in  securities.      In  partieulaci   condltiona 
(1)   and   (S)  appear  to  be  directed  to  the  protection  of  bank 
soundnessi  while  conditions   (2}   and   (3)   see*  to  be  intended 
to  bolster  bank  fiduciary  principles.     Hith  respect  to  condition 
(4],  however.   It  Is  the  Comaission's  view  that  such  a  condition 
nay  be  unnecessary  in  light  of  the  regulatory  structure  created 
by  the  1975  Anendaents. 

Significant  efforts  have  been  aada  already  to  provide 
for  the  disclosure  of  infomatlon  to  persona  purchasing 
aunicipal   securities,    including   revenue  bonds.      In  1977. 
the  CoDiilsslon  approved  an  HSRB  rule  which  governs  the 
inforaatlon  provided  in  confiraationa  sant  by  aunicipal 
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securitl«*  brokers  and  municipal  securities  dealers  to  persons 
purchasing  or  selling  municipal  securltiest  and  which  mandates 
the  Inclusion  of  the  information  condition  (4)  would  require. ^6/ 
That  rule  requires  a  number  of  disclosures  with  respect 
to  the  characteristics  of  the  security  and  the  capacity 
in  which  the  municipal  securities  broker  or  dealer  ;ia 
acting.   In  «ddition>  a  Comnission  rule  requires  any  dealer 
or  municipal  securities  dealer  to  disclose  any  financial 
interest  in  a  distribution  of  securities  to  any  customer 
from  whom  it  receives  a  fee  or  the  promise  of  a  fee,  before 
effecting  or  Inducing  a  transaction  in  such  securities 
for  the  custMter's  account.  7/ 

As  indicated  abovef  the  disclosures  which  would  be 
required  by  the  bill  substantially  duplicate  disclosures  cur- 
rently required  in  the  confirmation  rule  of  the  HSItfi.  While 
we  believe  that  confirmation  requirements  are  an  important 
element  of  the  federal  securities  laws,  particularly 
in  connection  with  transactions  in  municipal  securities,  we 
do  not  believe  additional  trequicenents  such  as  those  estab- 
lished by  condition  (4)  are  necessary. 


-HSRB  rule  G-15  was  approved  by  the  Commission  in 
securities  Exchange  Act  itelease  Ho.  13942  (September  9, 
1977),  43  PR  4C43G  <197T    end  was  last  amended  in 
securities  EKchange  Act  Jleleaae  Vo.    16844  (Hay  27,  IMO), 
45  FR  4174S  {June  20   19B0  .   HSRB  rules  generally  must 
be  received  and  approved  by  the  Commission  before  they 
become  effective   In  addition,  the  Commlsaon  haa  authority 
to  alter  or  supplement  such  rules  In  furtherance  of  the 
purposes  of  the  Act.  See  Section  19(c)  of  the  Securities 
Exchange  Act,  15  O.S.c'nes(c). 

Securities  Exchange  Act  Rule  15cl-6  (17  CrR  240.15C1-S}. 
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Tha  Contnlsslon  bkliavas  that  ths  bill  correctly 
dlBtinguiahea  industrial  revenue  bond*  fron  thorn*  rsvtnu* 
bonds  which  banka  would  be  paniltted  to  underwrite.      Industrial 
revenue  bonds  have  different  characteristics  fron  other 
Instruaents  currently  considered  ■unicipal  securities.     Mhile 
the  Buniclpality  does  act  as  a  nominal  issuer  of  the  securltleSi 
in  fact  It  undertakes  no  obligation  to  pay  either  principal  or 
Interest  on  theH.     Thus>   the  public  relies  for  paynent  solely 
on  the  revenues  of  the  corporate  entity  for  whose  benefit  the 
bonds  are  issued.     For  these  reasons*  such  bonds  are  func- 
tionally identical  to  other  corporate  obligations  which  are 
fully  subject  to  the  registration  and  disclosure  regulreaents 
of   the   SecuEltlea  Act  Of  1933,    the  Securities  Exchange  Act 
of  1934,   and  the  Trust  Indenture  Act  of  1939.      In  the  1970*s, 
the  Connission  encountered  widespread  abuses  in  the  sale  of 
industrial  revenue  bonds,  and  transmitted  to  the  Congress 
on  May  1,  1970,  a  legislative  proposal  which  would  subject 
such  bonds  to  disclosure  requirements  applicable  to  corporate 
securities.     He  believe  that  our  197B   legislative  proposal 
properly  distinguished  industrial  revenue  bonds  from 
other  revenue  bonds.  ^ 

As  a  technical  aatter,  however,  we  note  that  the  bill's 
definition  of  'industrial  revenue  bond'  differs  from  the 
definition  of  the  substantively  siallar  term,   'industrial 
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dev«lo^«nt  bond,*  us«d  in  the  Securltiea  Exchang*  Act.  The 
bill  vould  define  the  tern  'indugtrlnl  revenue  bond,'  foe  pur- 
poae  of  excluding  such  aecurltles  fron  those  which  the  bill 
would  petmlt  banks  to  underwrite  and  trade,  to  naan  *an 
obligation,  not  secured  by  the  full  faith  and  credit  of  the 
iasuer,  payable  solely  fron  the  rentals  received  by  the  issuer 
from  private  entities*"  This  definition  encmpasaes'  only  one 
type  of  industrial  revenue  bond  arrangeoient ■   In  addition  to 
lease  arrangenenta,  governmental  entities  often  carry  out 
essentially  the  same  kind  of  industrial  revenue  bond  financing 
by  lending  the  bond  Issuea  to  private  entitles  or  by  selling 
the  financed  pro]ecta  to  private  entitles  on  a  deferred 
payment  basis.  These  types  of  industrial  revenue  financing 
are  recogniied  and  described  In  the  Internal  Revenue  Cedi 
(the  'Code')  and  consequently  incorporated  by  reference 
in  the  Securities  Exchange  Act's  definition  of  'Industrial 
developsient  bond.*  9/  In  particular,  under  Section  103(b)(2) 


"the  tera  'municipal  aecurities'  means  .  .  . 
any  security  which  is  an  industrial  development 
bond  (aa  defined  in  Section  103(c) [2]  of  the 
internal  Revenue  Code  of  1954)  (redesignated 
by  the  Tax  Ssform  Act  of  1976  aa  Section 
103(b)(2)]  .  .  .  ." 

See  also  Securities  Act  Rule  131  (17  CFR  230.131) 
ana  Securities  Exchange  Act  Rule  3b-5  (17  CFR  240. 
3b-5),  by  which  the  Commission  has  defined  the 
underlying  corporate  obligation  of  an  Industrial 
revenue  bond  as  a  'separate  security.'  For  purposes 
of  those  rules,  an  industrial  revenue  bond  Is 
(Footnote  Continued] 


oyGoot^Ic 


of  th*  CodCf   th«  tera  'indnstrlal  d«v«lop«*nt  bond*   includ«m 
•ccurlti*!  which  «rs  p«rt  of  «n   1hu«  In  which  all  or  i  avjor 
portion  of  th«  proc«tdB  mrm  to  b«  used  In  ■  trade  or  businesa 
earrlad  on  by  a  peraont  «nd  tba  paynant  of  principal  or 
intarast  on  the  sacurltlaa  la.-  In  whole  or  Major  part.    (1) 
aacurad  by  any  Intaraat  In  property  usad  or  to  ba  uaad  In 
a  trada  ot  buslnaaa.    (2)  svcurad  by  ajiy  interest  In  payments 
Kade  In  raapcct  of  such  property,  or  (3)   to  ba  derived  froM 
payaenta  aade   in  respect  of  property  or  borrowed  noney, 
used  ox  to  be  used   in  trade  or  businessi   10/     Auat  the  bill's 
definition  of  Industrial  revenue  bond  is  narrower  than  that 
uaad  in  the  Coda  and  the  Securities  Exchange  Act.     Accordingly, 
to  iRvls"*nt  «ore  effectively  the  apparent  intent  of  the 
bill  to  exclude  all  industrial  developnent  bonds,  we  believe 


broadly  defined  to  Include 

'an  obligation  .  >  •  issued  by  any  govemaental 
unit  specified  In  Section  3(a) (12)  of  the 
[Securities  Exchange]  Act  which  Is  payable  ftoa 
payaents  to  be  Bade  in  reapect  of  property  Or 
■oney  which  ia  or  will  be  uaed,  under  *  lease, 
sale  or  loan  artangenent,  by  or  for  industrial 
or  ccaBeTclal  enterprise  .    .    ..' 

10/     The  trade  or  buslnaas  must  be  carried  on  by  a  'person 
who  la  not  an  exeapt  person.'     "Exempt  person'   Is 
defined   in  Section  103(b)(3)  of  the  Internal  Revenue 
Code,   26  D.S.C.   103(b)(3).   to  Meant 

'(A)   a  govemaental  unit,  or 

'(B)  an  organisation  described  in  section  501(c) (3} 
and  exeapt  fro*  tax  undeir  section  501(a]  (but  only 
with  respect  to  •  trade  or  business  caeeied  on  by 
such  organisation  which  is  not  an  unrelated  trade 
or  bueinesSf  deteralned  by  applying  section  S13(a) 
to  such  organisation).* 


oyGoot^Ic 


that  th*  bill  ahould  be  aaended  to  conforn  th*  definition 
of  'industrial  revenue  bond*  in  the  bill  to  the  one  used 
In  the  Securities  Exchange  Act  and  the  Code. 


Pursuant  to  Section  303  of  the  Oanlbus  DanKin?  Bill. 
Section  22  of  the  Investaent  Coapany  Act  of  1940   ('InTestaent 
Company  Act']   vould  be  aaended  to  state  that,  notvlthstandlnq 
various  provlalons  of  the  banking  lawsf   a  bank,   a  bank 
holding  company  or  a  subsidiary  thereof,   a  savings  and  loan 
assoclatlont   a  savings  bankt  or  a  credit  union  banking 
institutions. 


(B)   may  underwrite,  distribute,  sell,  or  issue 
securities  of  any  investaent  company  if  the 
officers  and  employees  of  the  banks,   savings  banks, 
savings  and  loan  associations,  or  credit  unions 

who  sell  or   Ibbqc  such  seeutitles  iieet  such  standards 
with   respect    to   tcainltig      experience      and  sales 
practices  as    the     bank   regulatory  Agencies]    in  con- 
sultation with   the   Federal    Inatltutlons   Exaninatlon 
Council,   shall  preacrib*  by  regulatlonB.'   11/ 

Subparagraphs   (2}  through   (4)   of  Section  302  provide 

for  regulation  of  the  distribution  of  securities  issued  by 

investment  companies  sponsored  by  financial   institutions. 


Ve  sBBune   that  Che  use  of  the  word   'or*   between 
subparagraphs  (A)   and    (B]    doea  not   Indicate   that  the 
intent  of   the  bill   is  to  prohibit  a  banking    inatltutlon 
fron  engaging  in  both  the  activities  referred  to  in  sub- 
paragraph (A)  and  the  activities  referred  to  In  sub- 
paragraph  (B). 
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SiAparaqrapb  (2>  vtttm  to  the  ••etlens  of  various  banking 
lawa  undar  whldi  tha  atandards  pravioualy  rafarrad  to  ara  to 
ba  anCoccad  and  apaclfiaa  tha  baak  ragulatetr  aganey  Mbicta 
shall  anferca  auch  provialona  In  tha  eaaa  eC  national  banka, 
■aabar  banka  of  tha  Fadaral  Raaarra  SyataMc  ate.,   raapactivaly. 
Subparagraph   (3),   aaong  otfaar  thlnga,   atataa  ttaat^aacapt  to 
tha  axtant  that  tha  anfoceaaant  of  tha  atandarda  praacribad 
iindar  paragraph  (IXA)   ia  apaeifically  eoanittad  to  aoaw 
othac  ^ovarnaent  agancy  imdar  paragra^  (2)(   tha  Saeuritiaa 
and  Esctaanga  Co^laalon  ahall  anfocca  auch  atandarda.     Sub- 
paragraph  (4)  provldaa  that  a  aavinga  and  lean  aaaoetatien, 
aavinga  bank,   or  cradlt  union  ahall  not  ba  daaatad  to  ba  a 
brekar  or  daalar  undar  tha  Saeuritiaa  Ex^anga  Act  of  1934 
by  raaaoB  of   Ita  angaglng  in  ^ny  of  tba  functiooa  panittad 
by  tha  aactien. 

Aa  atatad  aacliar.   tha  Caaaiasion  baliavaa  tbat  Cengraaa 
ahould  conaidar  ceaiprabanaiTaly  irtiat,   if  any.   cbangaa  ahoald 
ba  aada  in  tha  ragulation  of  bank  aacuritiaa  aetivitiaa.     Bow- 
avar.   if  Congraaa  viahaa  to  procaaJ  with  lagtalation  ttaat  would 
parait   financial   institutions  to  censor  invastaant  eospaniaa, 
tba  C«Milaslen  would  not  objseti   if  such  lagialatien  aakaa 
adaquata  proviaion  for  tha  protection  of   Invaaters*     Ha 
baliava  tbat  tba  ragulatory  ayataa  appllcabla  to  tba  oparation 
of   invastaant  ecapanlaa  undar  tha  ladaral  aacuritiaa  laws  taaa 
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b«*n  highly  succ«Baful   In  protecting  Investors  ftOB  risks 
other  than  those  that  are  Inherent  In  the  marketi   and  It  iSi 
Therefore,    the  Coaalaalon's  viev  that    InvestiDent  conpaniea 
sponsored  by  financial  Institutions  -  should  be  regulated  In  m 
■anner  slalllar  to  exlsltng   Investaent  eoapanics.  Accordingly! 
we  are  concerned  about  certain  aapeets  of  S.1720. 

rirst.  the  bill  Kould  exenpt  financial  Institutions 
that  were  Involved   In  the  distribution  of  investment 
coapany  shares  fr^  the  syaten  of  regulation  applicable  to 
broker-dealers  under  the  Securities  Exchange  Act. 
Second,  banka  that  act  as  Inveatsent  adviaera  to  investaent 
coapanlea  would  not  be  subject  to  the  Inveataent  Advisers  Act 
of  1940.      Investment  eonpanles  that  were  sponsorsd  by  flnan> 
clsl  Instllfttlonsi  bowsveri  would  have  to  register  under  the 
Investaent  Company  Act  of  1940  and  would  have  to  register 
their  securities  under  the  Securities  Act  of  1933.     Registration 
of  investment  companies  operated  bf  financial  institutions 
wouldf   in  our  view,  resolve  many  important  investor  protection 
Issues  without  imposing  undue  burdens  on  financial  institutions, 
tieverthelessf   thcra  are  a  number  oC  Issues  related  to  the 
rsgulatlon  of  investment  cos^niea  sponsored  by  financial 
Institutions  that,  we  believe,  require  careful  consldsration  by 
Congress,     our  co^aents  on  these  Issues  are  set  forth  below. 

Jurisdiction  of  the  SEC 

The  bill  would  amend  the  Investment  Company  Act  to  permit 
banking  Institutions  to  sponsor  investment  companies  but  would 
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net  othcrwlsa  ebutg«  tti*  seep*  or  ragulatory  prarislons  of  that 
Aet<     Consequently,   it  would  «pp«ar  that  an  invaataant  cowpany 
Bponaorad  by  a  financial   Inatitution  wouldt   unlass  otbarwiaa 
aicaptad,  ba  anbjact  to  tha   Invaitnent  Coopany  Aet.  ^2/ 
HavartbalaaSf  oartain  languaga  in  tba  bill  wbuld  craata  sona 
aabl^uity  abont  tba  anlleabllity  eartaia  prorialon^  of  tha 
aacueitlaa  lava  to  tba  aetlvltiaa  of  invaataant  coapaAiaa 
■ponaorad  by  banking   Inatitutlona.     Tha  bill  givaa  varioua 
bank  ragulatocy  autboritiaa  powara  aa  to  staodacda  vlth 
raapact  to  'trainingt  axj^rianea.  and  aalaa  praetieas"  of 
officers  and  aaiployaaa  of  banking  inatitntlona  that  laaua 
or  sail  Invastaant  coaipany  securities. 

Dspanding  on  bow  tba  taca  'aalaa  practicaa'   ia  dafinadi 
it  light  ba  acguad  that  tha  tats  Includaa  activttiaa  which 
•re  subject  to  various  precisions  of  tbe  securities  laws 
basic  to  aacnrlties  regulation  and  tbe  regulation  of  investMent 
eoapanias.  13/ 

12/    Bank  coimion  truat  funds  and  certain  penalon  related 

collective  trust  funds  are  excepted  fron  tha  definition 
of  an    investment  conpany  by  Sections    3(c>13}   and 
3(c) (11]    of   the    Invasunent  Conpsny  Act,    respectively. 
Those  exceptions  would  not  apply  to  an  Investnent  co^any 
organlied  pursuant   to  the   pcovlsions  of   the  bill 
Similarly,   certain  exemptions  for  bank  securities 
from  the   Securities  Act  and    the   Securities  Exchange 
Act  would  not  apply  to  securities  of  an  Invastnant 
eOMpany  aponsored  by  a  banking   Institution. 

13/     Section  22  of  tha  inTestaent  Coapeny  Act.  for  eaaaple. 
regulatea  a  number  of  aspects  of  the  distribution  of 
shares  of  open-end    Investment  companies      including  the 
calculation  and  disclosure  of  Offering  pricest  and 
faction  34(b)  of  that  act  requires  the  filing  of  invast- 
BSnt  coaipany  aalaa  literature.     Nereowerf  Sections  5, 


(footnote  oontinued) 
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If  thos*  provisions  applied  to  Invsstacnt  coaipsitlM 
that  were  not  sponsored  by  banking   Institutions  but  did 
not  apply  to  those  that  were  so  sponsored,   slgnlflesiit 
differences  could  occur  in  the  regulation  of  tundaaental 
aspects  of  Investvant  coapanles.     Such  unequal  regulation 
could  have  adverse  consequences  for  both  investaent'coapeniea. 
It  does  not  appear  to  be  the  purpose  of  subparagrapb  (3)  of 
Section  302  of  the  bill  to  affect  the  Juriedietlon  e£  the 
Securities  and  Bschange  CoaMlssion  under  these  or  other 
provisions,     floweveri  that  fact  should  be  made  clear  by  the 
addition  of  the  following,  or  slallar.   language  to  subparagraph 
(3)1     'Nothing  hereinabove  provided  shall  affect  the  jurisdiction 
of  the  Securities  and  Exchange  Ccaniission  under  other  provisions 
of  law." 

Also,   the  bill  would  continue  the  exception  froa  the 
definition  of  'broker'  and  'dealer'  for  banks  In  the  Securities 
BKchange  Act  and,  as  stated  above,  authorise  the  bank  regulatory 
authorities  to  set  standards  for  officers  and  anployees  of 
benks  and  savings  and  loan  associations  'with  respsct  to 

13/     (footnote  continued) 

12,  and  17  of  the  Securities  Act  of  1933  regulate  the 
■aking  of  offers  and  s«l«9  al  aecuritles,  provide 
redress  for  purchasers  of  securitiea,  and  prohibit 
fraud  in  the  offer  end  sb1«  oC  securities,   respectively, 
and  Section  10(b)  of  the  Securities  Erchange  Act  of 
1934  prohibits  fraud  in  the  purchase  or  sale  of 
securities. 
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trainingt  Kpariffne*  end  ■■l*s  p»etie*B<'     It  4e««  net  appear 

that  an  •saaption  for  financial  inatitutiona  ftoa  tha  ayataa 

of  raqulation  applieabla  to  brokar-d«al«ra  is  approprlata  in 

ttiis  eentaat.     Othar  paraona  in  tha  buainaaa  of  pnrebaaiitg 

and  aalling   invaataant  coapany  aacuritiaa  ara  raqulrad  to 

raqistar  aa  brokar-daalera  and  to  bacoae  aubjaet  ta*dir«ct 

CMBission  ragulatlon  aa  vail  aa  qualification  atandarda 

aatabliabad  by  aalf-tagulatory  organisation a.  and  auparvislon 

and  suitability  raquiraaants.      Spacifically,  othar  banking 

institutions  Mbicb  hava  divaraifiad  into  tha  sacuritiea 

acaa  bava  ragiatarad  brekar-dealer  afCiliatea  which  aarkat 

thair  products.     IhuBt  for  aaaaq^la,   inauranca  co«paniaa 

ganarally  aarkat  variabia  annuitiaa  and  variabla  lifa 

insuranea  through  ragiatcrad  brokar-daalara i  soaa  of  wh^ch 

ara  affiliates.     If  financial   inatltutiens  ara  to  b«  paraittad 

to  undarwrita  invaatnant  coapany  sacuritiea.   tra  baliava 

that  aneh  inatitutiona  ahould  ba  subject  to  the  saae  inveator 

protection  raquiraaanta  under  the  Seeuritiaa  Bsctaange 

Act  wblcb  eurrantly  apply  to  brokar-daalara  that  undervrita 

such  saeuritias.      Purtbataora.  wa  do  not  baliava  that 

financial   inatitutiona  ahould  be  given  a  coapetltive 

advantage  over  aacuritiaa  firaa  bacauae  of  tha  regulatory 

structure  to  which  they  are  subject.      It  is  for  this  reason 

that  wa  atrongly  support  the  Adainistratlon's  proposal 

that  all  expanded  bank  securities  activitlea  ba  carried  out  through 
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atfillatfta  which  vould  be  subject  to  the  regulatory  provialons 
of  the  Securities  Exchange  Act. 

Regulation  of  ContlJcta  of  Intereata 

Much  of  the  Investaent  Company  Act  addreaaes  problaaa 
related   to  the  aoBetlBes  conflicting  Interests  of  invastMcnt 
coHpaniea  and  their  sanagera.     He  believe  that  Congreas  should 
consider  whether  some  of  the  existing  provisions  of  the  In<reat«ent 
COBpany  Act  should  be  specially  tailored  to  deal  with  the 
conflicts  of  Interest  which  banking   inatitutions  would  face 
in  operating   investment  companies.     For  eaaaple,  perhaps  the 
■oat  baalc  potential  conflict  of   interest  of  a  bank  la  that 
between  ita  Interests  ae  a  creditor  of  a  corporation  to  which 
it  had  made  a  conaercial  loan  and   Ita  duty  to  consider  the 
beat  interests  of  any  investment  company  It  managed  In  any 
situation  where  the  investment  conpany  owned  ot  considered 
purchasing  securitlaa  issued  by  the  same  corporation. 

The   Investment  Company  Act  waa  adopted  after  the  ClasB- 
Steagall  Act  separated  commercial  banking  from  investment 
banking.     Thust   the   Investment  C^pany  Act  could  not  address 
the  problem  of  bank  conflicts  of  interest  specifically. 

By  contraat.   the  potential  conflicta  of  investment 
bankers  are  apeciflcally  regulated  by  the  investment  Company 
Act.     For  eaamplet  Section  10[fl  and  rulea  therennder 
reatrict  the  ability  of  investment  companiea  to  purchase  seeurl- 
tiea  in  underwritten  offerings  in  which  their  afflllatea  are 
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partlclpatin^r  •id  Saetlon  17(«)   r*gulat«s  conalBalona  reevived 
by  broker  affillstcs  of  Invastaent  companies   In  connection  with 
InveatMent  conpany  tranaactiona ■     On  the  other  handf   aa  outlined 
batOHf  certain  general  conflict  of  intereat  provlaiona  of  the 
1940  Act  trould  apply  to  an  investaant  co^any  aanaged  by  a 
financial  inatitution.     The  reatrictiona  iMpoaed  by  it  hose 
provisiona  May  be  appropriate,   but  Congreas  sight  perhaps 
consider  whether  sore  specific  provialonai   tailored  to 
take  into  account  the  cc^aercial  aetivitiea  of  financial 
institutional   would  be  both  *ore  effective  and  laaa 
burdensoMe. 

Host  of  the  provisions  regulating  conflicta  of  interest 
are  found   in  Section  17  of  the  InveatMent  Conpany  Act.     Perhapa 
the  aost  aignificant  of  these  provisions  ft*  Section  17(b] 
which  restricts  purchaaes  of  securities  or  other  property  ftom, 
and  sales  of  securities  or  other  property  toi  an  Inveataent 
conpany  by  an  affiliated  person,  praaoter/  or  principal 
underwriter!  or  affiliated  person  of  any  such  peraonj   and 
Section  17(d)   which  restricts  any  joint  transaction  between 
an  InveatMent  coapany  and  any  affiliated  person,  principal 
underwriter,   or  affiliated  peraon  of  any  such  person. 

ntese  provisions  would  have  a  aignificant  inpact  on  the 
operations  of  an  InveatMent  conpany  sponsored  by  a  financial 
institution.  For  eaaMple,  the  sale  by  a  bank  of  Its  certifi- 
cates of  deposit  to  an  affiliated  investMsnt  coMpany  would 
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btt  prohibited  und«r  Section  17(a)   of  th«  znveat»«nt  Ce«pany 
Act  unless  th«  SscurltisB  and  Eschang*  COMilaaiont  upon 
applicatioRf   issuad  an  ordar  purauant  to  Saction  17(b}   pacaitttng 
such  a  transaction.     Such  an  asaniption  would  bava  to  ba  basad 
upon  a  finding,   aaong  othar  thinga,   that  th*~  tranaaetten  was 
fair  and  raasonabla  and  did  not  involve  ovanraactalaif  en  tha 
part  of  any  paraon  concamad.     Altamativalyt  tha  CaaaiaaioB 
could  by  rule,  regulation  or  order  pursuant  to  Saction  C(c) 
of  the   Investaent  Coapany  Act  esaapt  such  tranaactiens 
froi  Section  17(«}   upon  ■  finding  thst  such  esaHptlon 
was  naceasary  or  appropriate  in  the  public  intaraat  and 
consiatent  with  the  protection  of  inveatora  and  tha  purposes 
(airly  intended  by  tha  policy  and  provlaions  of  the  lavastacat 
.Cos^ny  Act. 

In  this  contest,   it  ahould  be  noted  that  Section  13(41(3) 
of  the  iiivcatatent  Ceapany  Act  prohibits  a  ragistarsd  InvastMnt 
coapany  i^im  purchaaing  or  otberwlaa  acquiring  any  security 
issuad  tty  or  any  other  intaraat  in  the  busineas  of  any  paraon 
who  la  a  broker,  a  dealer,   is  angagsd  in  the  buslnass  of 
underwriting,  or  is  either  an  invasUMnt  adviser  e£  an  Invwsf  snt 
eoapany  or  an   invaataent  advlaer  raglsterad  under  the  tnvaataant 
Advisers  Act  of  1940.     Ttiia  prevision  would  appaar  te  prehiblt 
an  investaant  eoapany  froa  acquiring  tha  aecuritieat   inelnding 
the  cartificatas  of  dapoait,  of  a  bank  which  waa,  tor  eaai^af 
engaged   in  tha  buslnass  of  underwriting  the  shares  of  any 
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rtglatcred   Inveauiknt  cOMpanjr  er  was  th*  lnv«stR«nt  advistr 
to  such  ■  company. 

M  ■antionad  mbova.   Section  17(d)  o£  th*   Invcatacnt 
C«v«ny  Act,   and  Ral«  17d-l  th*r*und«r(  prohibit  an  atfiliatad 
person  or  undarwrltar  o£  an  invastaant  coapanyf  or  an  atfiliatad 
parson  of  any  sncb  parson,   froa  affactloq  any  transaction 
in  vhlch  such  ragistarad  invast>«nt  eenpany  is  a  joint  or 
a  joint  and  savaral  participant  with  such  afflllatad  parsoni 
undarwritar,  or  affiliatad  parson  of  an  affillatad  parson 
or  undarwritar.     Thaaa  restrictions  could  apply  to  circumstances 
In  which  a   financial   institution  cauaed  an  InvestRent  conpany 
It  advised  -to  purchasa  aaeurltlea  of  an  iasuar  to  which  the 
financial  institntlon  had  made  conpercial  loans.      In  our  view. 
Section  17(d)   would  prohibit  a  bank,   for  aianple,   frOB  bolstering 
a  company  to  which  it  had  nade's  loan  by  causing  an  affiliated 
investaant  conpany  to  buy  securities  Issued  by  the  coipany. 
Questions  of  coa^llance  with  Section  17(d)  aay  ariae  In 
■any  situations  where  a  bank  and  an  affiliated  inveataent 
eoBpany  have  an  Interest  in  the  save  conpany.     Whether  any 
adjustments  would  be  necessary  or  a[)propriate  In  aslstlng 
rules  to  deal  with  special  problens  presented  by  the  sponsorship 
and  underwriting  of  Invastaent  co^tanias  by  financial   institutions 
is  a  question  that  could  only  be  anawered  in  light  of  experience. 
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In  light  of  th*  testimony  of  S«er»t«ry  ttcgaitt  w*  sbould 
not*  that.  ev*n  If  a  subsldlkry  co«p«ny  of  ■  banX  holding 
coapany  antara  Into  tha  bnainaaaaa  of  advialng  or  undar- 
writing  the  aharaa  of  an  invaataant  eoapany,  Sactlon  17 
would  apply  to  any  bank  that  ia  undar  tha  control  of  tba 
holding  conpany  that  eontrola  ttaa  advlsat  or  undatwritar* 
bacauaa  auch  a  bank  would  ba  an  affiliated  parson  ot  tha 
advlsar  ot  undarwrltar. 

Me  would  also  nota  that  Sactlon  210  of  tha  Ouilbus  Banking 
Bill  would  pacmlt  certain  tranaactiona  batwaan  bank*  and 
afClllatad  paraona  that  would  not  ba  paraittad  batwaan  a  bank 
and  an  affiliated  Invaataant  co^any  by  the  Invaatvant  Co^^any 
Act  in  the  abaanca  of  a  Coaalaalon  order.     We  asstHa  that  tba 
apeeific  proviaiona  of  the  inTaataant  Coapany  Act  covering  trana- 
actiona with  afflltataa  would  apply  even   If  Section  210  wera 
adoptadt   and  we  think  that  it  would  ba  deairable  for  the 
Congreaa  to  aake  this  clear. 

Additional  Chanqea 

ne  propoaad  lagialation  aay  necaaaitata  additional 
changaa  in  the  law  for  eonalatancy  and  co^latanasa  of  covaraga. 
Section  10(e}  of  the   Investment  Coapany  Act.   for  eseaple, 
prohibits  a  registered  Investaant  coapany  froa  having  a  aajorlty 
of  ita  board  of  directors  conaiating  of  paraona  who  are  oftieara* 
dlrectora.  or  e^loyaas  of  any  one  bank.      If  Congreaa  dacidaa  to 
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pMEilt  banks  to  ovganis**  sponsor  and  control  Invssusnt  com- 
panlasi   Sactlon  10(c}  would  saaa  to  ba  Inconsistant  with  such 
action  and  Congvass  aay  wish  to  rsMova  lt>     Tha  board  of 
diractors  of  an   Invastnent  coapany  run  by  a  bank  would  still 
b«  aubjact  to  tha  pcovisions  of  Saction  10(a)  of  tha  Invastaant 
Coapany  Act.  which  providas  that  no  K««lBtarad  Inv^ataant 
coapany  shall  hava  a  beard  of  diractors  sura  than  60  parcant 
of  tha  BSBbara  of  which  ara  parsons. who  ara  intarastad  parsona 
of  auch  ragiatarad  company. 

Saction  10(s}(3)   of  tha  Invaataant  Coapany  Act  prohibits 
a  ragiatarad   invaataant  coapany  froa  having  aa  a  diractor. 
ofticar.  or  aaployaa  any  invaataant  bankavr  or  any  affiliatad 
parson  of  an  invaataant  bankar.  unlaaa  «  asjority  of  tha  board 
.  of  diraetora  of  .such  coapany  ahall  ba  parsona  who  ara  not 
invaataant  bankara  or  affiliatad  paraons  of  any  invaataant  bankar. 
■Km-  baliava  that  if  tha  Congrass  dacidas  to  psrait  financial 
institutional ta  organisat  sponsor,  and  control  invaataant 
coapanias.   tha  prohibition  contsinad  in  Saction  lO(a)O)   would 
appropriataly  raaaln  applicabla  to  a  financial  institution. 
Including  a  bank,   that  is  within  tha  definition  of  'invaataant 
bankar*  eontainad  in  Sactton  1(a) (21)  of  tha   Invaataant  Company 
Act.   14/ 


Saction  2(a)(21)   states  that  'Invaataant  banker'  aaans 
■ny  parson  angagad  in  tha  business  of  undarwciting 
aaeuritiea  iaauad  by  other  persons ■  but  does  not  includa 
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Congress  aay  also  wish  to  conaidcr  wh*th«r  a  bank  wbieh 
•ngagas  In  the  actlvitias  vlth  taapvct  to  aacuritlaa*   Inclodlng 
■unlcipal  aacurltiaai  contamplatad  by  tha  Owilbua  Banklrq  Bill 
ahould  eontlnu*  to  ba  aieaptad  froa  tba  dafinitlona  of  brokac 
•nd  daalar  for  othar  purpoaaa.   15/'    Saetlon^  17(a)   of  tba  Zavast- 
■ant  Coapany  Act*   for  aiaapla*  aakaa  tt  nnlawftil  (gt  may 
affiliatad  paraon  of  «  caqiatarad  invaataant  coapwiy,  or  any 
affliatad  pacson  of  auch  a  paraon  acting  aa  agant.   to  accept 
froa  any  source  any  coapanaatlon  (othar  than  a  raqular  salar; 
or  waga  from  such  registarad  eoi^any}   for  tha  purehaaa  or  sala 
of  any  property  to  or  for  aueb  rsglatarad  co«v>ny  of  any 
controllad  coapany  tharaof>  axcapt  in  tha  conrsa  of  aneh 
parson's  buainaaa  aa  an  undarvritar  or  brokar*     Tba  aaction 
alao  ragulataa  tha  coapanaation  which  aay  ba  chargad  by  any 
such  parson  for  any  ancb  brokaraga  aarvicai  for  aaaapla.  to 
a  aunicipal  bond  fund.     Bacauaa  an  affiliata  of  an  Invoataant 
coapany  aay  racalva  brokaraga  coaaisaiona  froa  tba  invaataant 


14/     (footnote  continued) 

an   inveataent  coapany,  any  paraon  who  acts  as  an  under* 
writer   In  isolated  transactions  but  not  as  •  part  of  a 
regular  buslncM     et  any  person  solely  by  reason  of 
the  fact  that  such  person  la  tha  underwriter  for  one 
or  aore  investaant  caapaniea< 

15/     Section  3(a)(6]  of  tha  Inveataant  Coapany  Act  states 
that  tha  tara  'broker*  aa  defined  therein  doaa  not 
include  a  bank  and  Section  2(a)(ll)  of  tba  In*astasnt 
Coapany  Act  states  that  the  tera  'daalar*  aa  defined 

therein  does  not  include  a  banki   inanrance  c 

or  investaant  coapany. 
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eaapany  only  it  it  is  •  'beokvr'  within  th«  ■•anlng  of  tba 
Invaatnant  Coapany  Aeti  a  bank  that  parfonaad  brok«ra9« 
transactions  for  an  afflllatad  investinent  company  HOuld  b% 
prohibited  Eton  raealvlng  any  compensation  tor  thoss  brolEsrag* 
aarvicas  bacaas*  o(  tba  asisting  aicaptlon  o£  a  bank  £raa 
tbo  daflnltlon  of  "brokar".      It  a  bank  acts  mm  s  bfokar  for 
an  affiliated   Investacnt  compsny.   It  aaaas  appropriat»  that 
It  should  b«  aligibla  for  coapansstlon  within  tha  limitations 
of  Sactlon  17<a)  and  that  such  eoapansatlon  should  b«  aubjact 
to  tha  sana  ragulatlon  aa  tha  eosipanaatlon  of  any  othar 
afflliatad  brokac. 

Conaldacatlon  ahould  also  ba  glvan  to  whatbar  tha 
daflnltlon  of  'Intarastad  parson',  whan  usad  with  raapact  to 
Ml  Invastnant  company  or  with  raspact  to  an  invastmant  advlsar 
or  principal   undarwclter  for  any  Invastmsnt  company  ~  which 
Includes  'sny  brokar  or  daalar  ragistarad  undar  tha  Sacutltlas 
Bsehanga  Act  of  1934  or  any  affillatad  parson  of  such  brokar 
or  daalar'  —  should  ba  amandad  by  dalating  tba  words  'raglatarad 
undar  tba  Saeuritlaa  Bxcbanga  Act  of  1934'.     This  would  ba 
naeassary  only  if  Congrass  doas  not  raqulra  banks  acting  as 
brokars  or  daalara  to  ba  ragistarad  undar  tha  Sacurltias 
Bsehanga  Act.      In  connactlon  with  tha  provisions  of  tha 
Znvastmant  Coaipany  Act  that  at  laaat  40  parcant  of  tha  board 
ef  diracters  of  a  ragiatsrad  Invastmant  company  ba  composad 
of  dislntsrastsd  psrsons.   it  saama  approprlatot   if  all  brokars 
or  daalara  raglatarad  undar  tha  Saeuritlaa  Eschanga  Act  ara 
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by  th*  Xnv«staMnt  Cowpany  Act  r«q«rd«d  «•  lnt«r*st*d  pcrions 
of  ■»  lnvaata*nt  coapanyf   that  banka  acting  at  brokara  or 
daalara  ahould  ba  alallarly  claaalflad. 

Conaidaratlon  shonld  also  ba  glvan  to  whatbar  tba 
provialona  of  tha  InvaatMant  Coapahy  Act  which  patalt  oc 
raquira  Invaataant  eoapany  aaaata  to  ba  hald  Into  ^a  eaatody 
of  a  bank   (Sactlona  lT(t},   26<al,  and   27(c)(3))  ba  aaandad 
to  liailt  auch  cuatody  to  a  bank  which  la  not  an  afflllatad 
pacaon  of  tha   invaataant  coapany  or  an  afflllatad  paraon 
of  an  afflllatad  paraon  of  tba  Invaataant  ca«pany> 

Conaidaratlon  ahould  alao  ba  given  to  whathar  It  la 
approprlata  for  a  bank  which  angagaa  In  tha  actlvltlaa  paralttad 
by  tha  OMtlbus  Banking  Bill  to  continue  to  ba  aseaptad  froa  tha 
daf Inltlona  of  brokar  16/  and  daalar  17/  aa  tboaa  taraa  ava 
uaad  In  tba   Invaataant  Advlaara  Act  of  1940  ('Advlaara  Act*). 
Sactlon  20C(3)  of  tba  Advlaara  Act,  for  axaapla,  raqulraa  an 
invaataant  advlaar  to  obtain  a  eliant'a  eenaant  bafora  tha 
adviaar  atfacta  for  tha  eliant'a  account  a  tranaactlon  in  wbicb 


It/       Sactlon  203(a)(3)  of  tha  Advlaara  Act  atataa  that  'brokar' 
aaana  any  paraon  angagad  in  tba  buainaaa  of  affacting 
tranaactlona  In  aacurltlaa  for  tba  account  of  otbara> 
but  doaa  not  Includa  a  bank. 

17/       Sactlon  203(a)(7)  of  tha  Advlaara  Act  atataa,   la  part, 
that  'daalar*  aaana  any  paraon  ragularly  angagad  in 
tba  buainaaa  of  buying  and  aalling  aacurltlaa  for  bia 
own  account,   through  a  brokar  or  otharwlaa.  but  doaa 
not  includa  a  bank.   Inauranca  coapany  or  invaataant 
eaa[panlaat 
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tb«  «dvis«r  Is  Acting  «■  a  principal  tar  his  own  aeeount  or  as 
a  brokar  (or  anotbar  paraon.     It  aaaaa  elaar  that  this  provision 
Bhould  apply,   (or  aiasipls.  to  a  bank  advlaar  to  an  invastaant 
eoapsny  •((acting  •  transaction  (or  tb*  Invaataant  coapany'a 
account  In  wblch  transaction  tb*  bank  la  acting  as  a  brokar 
(oE  anotbar  parson. 


Tb«  (oragolng  dlacusaion  bringa  up  tha  largar  question 
o(  trtiathar  tha  aicaption  o(  a  bank  (roa  tha  dadnltlon  o( 
■Invaataant  advlaar'  contalnad  In  Sactlon  302(a)(ll)  of  tba 
Mvlaars  Act  should  contlnu*  uncbangad  It  banks  ara  autborlsad 
to  sponsor,  organise,  advlsa.  ate,   raglstarad  Invastaant 
coapsnlas. 

Xn  1970.   tba  Advisars  Act  was  SMSndad  to  anbjact  In'vaat- 
■•nt  advisers  wbosa  only  cllants  war*  raglstarad  Invastaant 
ccapanlaa  to  all  provlalona  o(  tha  Advlaara  Act*     In  doing 
this,  Congrasa  dataralnad  In  1970  that  tba  probibitlon  on 
tnrastrlctad  parfonumca  !••»  which  had  baan  In  tba  Act  slnca 
1940  should  ba  appllcabl*  to  advlaara  to  Invaataant  coapanlas* 
Butt  ona  consequence  of  tba  asistlng  ascaptlon  o(  •  bank 
(eob  tha  daflnitlon  of  Invastnant  advlaar  Is  that  Sactlon  30S 
e(  tba  Advlaara  Act.  wblch  restricts  tha  Mannar  In  which  a 
perforaance  fee  aay  be  charged  an  Inveataent  coapany.  would 
not  apply  to  a  bank-advised  Inveatnent  coapany.  although  It 
appllsa  to  all  other  reglaterad   invaataant  coapanles. 
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Anotbar  conaaquanc*  i*  that  tha  provlalona  of  Sactlon 
206  of  tha  Advlaara  Act  prohibiting  fraudulant  tranaactlonai 
and  tba  CcMnlaalon'a  rulaa  tharaundar  which  daflna  and  praacriba 
■aana  raaaonably  daaignad  to  pravant  fraudf  would  net  ba 
applicabla  to  a  bank  which  It  an  invaatMant  adviaac  to  a 
raqiatarad   invaatnent  company  whila  thay  ara  applicabla 
to  all  othar  advlaara  to  ragistarad  invaatnant  eoatpanias. 
railura  to  aubjact  taanka  to  thaaa  raquiravanta  wonld  ra«ev* 
i^ortant  invaator  protaetiona  In  bAnk-aponsored  invaataant 
coapanlaa  andt   in  aona  raapactat  put  raqlatarad  Invaabaant 
advlaara  which  aarva  Invaataant  coapanlaa  at  a  coMpatitlva 
diaadvantaga.     Congraaa  could  provid*  aquality  of  traatsantt 
without  aubjaetlng  ■  bank's  Individual  advitocy  aetlvltlas 
to  th*  Advlaara  Act.  by  qualifying  tha  VKcaption  providad 
a  bank  ao  that  It  appliaa  'aicapt  to  tba  aatant  a  bank  acts 
«■  an  InvaatBant  advlaar  to  an  Invaacaant  coapany  ragiatarod 
undar  th*  Invaataant  Coaipany  Act  of  1940*. 

Othar  Problw  Pndar  tha  Sacurltlaa  Eichanga  Act  of  193< 

Tha  affact  of  Sactlon  11(d)  of  tha  Saeuritlaa  Kscbanga 
Act  of  1934   is  to  prohibit  brokars  and  daalara  froa  aalllng 
on  margin  autual  fund  shsras  which  thay  ara  diatributlng. 
It  would  aaa*  appcopriata  that  financial  inatitutlona  that 
diatrlbuta  invaataant  coapany  abaraa  ba  aubjact  to  tba  smw 
llBltstiena  as  brokar-daalars.     This  Is  particularly  troa  In 
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vi«H  of  tb«  tmet  ttMt,   in  rnwta^ttt  Coapanv  lw«tltut<  v. 
C»P.   401  U.S.   617   (1971),  th«  SuprcM  Court  sUitttd  tbatf  aaong 
tb*  hasarda  that  Congr*sa  sought  to  •lialnat*  with  tb*  passage 
of  ths  Class-Stsagall  Act  was  tb*  possibility  tbst  a   financial 
institution  might  maka  a  loan  to  a-eustosisc  for  tha  pgrpoa* 
of  bis  sequiring  intaraata  in  tba  institution's  invaauunt 
fund.     Taking  tha  approach  which  wa  and  tha  Adainistratlon 
racOBMSnd  to  rsquira  bank  sacuritiaa  activitiaa  to  b«  carriad 
out  through  affiliataa  subjact  to  tha  fadaral  sacuritiaa  laws 
would  daal  with  this  problaa  bacauaa  such  affiliataa  would 
ba  subjact  to  Saction  11(d).     Koraovar,  Saction  30(b)  of  tha 
Sacuritiaa  Ezchanga  Act  would  b«  violatad  if  a  sacuritiaa 
affillsta  did  through,  or  by  Mans  of,  an  affiliatad  bank  trtiat 
would  ba  •  violation  of  Saction  11(d)   if  dona  bj  tha  sacuritiaa 
affillsta  diractly.     Of  couraa*   if  a  bank,  or  any  otbar  finan- 
cial institution,   is  allewad  to  undarwrlta  tha  sacuritiaa  of  an 
investaant  coapany  which  it  aponaorsi  Sactions  3(a)(4)  and 
3(a)(5)  of  tha  Sacuritiaa  Eschsnga  Act  abould  ba  anandad  to 
limit  tha  aicaption  of  tba  bank  froa  tba  dafinitions  of  bcokar 
and  daalar  containad  in  such  sactlona  so  that  thay  would  not 
apply  to  sucb  a  bank,  and  subparagraph   (4)  of  Saction  302 
tba  bill,  which  astanda  to  otbar  financial   institutions 
•leaptions  from  tba  dafinitions  of  brokar  and  daalar  in 
eonnaetlon  wltb  any  actlvitiaa  paraittad  by  tha  bill,  should 
ba  dalatad. 

•  *  • 

Va  would  ba  9lad  to  giva  you  any  furthar  asalstanea  you 
naad  in  eonnaetien  with  this  laglslation,  and  wa  would  a^ra- 
eiata  baing  givan  an  opportunity  to  coanant  on  any  ravlaions 
of  it. 
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The  Chairman.  Thank  you,  Mr.  Chairman,  you've  made  a  very 
strong  point.  If  these  things  take  place,  all  flnEincial  institutions 
would  operate  under  the  same  rules  and  regulations.  It's  hard  to 
disagree  with  that  as  a  general  principle.  YeS^rday  we  had  sitting 
at  that  table  probably  the  most  expensive  set  of  witnesses  that  has 
ever  appeared  before  this  committee 

[Laughter.] 

The  Chairman,  —at  any  one  time.  As  you  know,  the  chairman  erf" 
American  Express,  Prudential,  Merrill  Lynch.  We  had  the  presi- 
dent and  chairman  of  Citicorp.  A  very  distinguished  group  of  gen- 
tlemen. Those  who  representei  the  securities  side  yesterday.  Every- 
one else  said,  yes,  we  believe  in  competition,  as  long  as  we  have  the 
same  rules  and  regulations  and  you  keep  these  new  powers  sepa- 
rate. Should  not  that  same  philosophy  apply  to  Merrill  Lynch  and 
their  CMA's,  if  they  get  involved  in  the  checking  account  business? 
They  don't  seem  to  think  that  the  same  rules  and  r^ulations  that 
banks  have  should  be  applied  to  their  business. 

How  do  you  feel  about  that?  Do  you  think  we  ought  to  have  them 
observe  all  the  same  rules  and  regulations  and  have  the  FDIC  and 
the  Fed  and  everybody  r^ulating  in  those  areas  where  they  do 
have  transaction  accounts? 

Mr.  Shad.  The  CMA's  use  fully  registered  investment  companies. 
They  do  not  have  any  of  the  protection  that  the  bemks  provide 
their  depositors.  And  I  think  that  S.  1720  addresses  that  issue  by 
afTording  the  banks  the  opportunity  to  engage  in  that  type  of 
activity,  but  the  new  entities  would  eiIbo  be  registered  investment 
companies.  They  would  not  be  banks. 

The  Chairman.  But  aren't  they  performing  some  bank-like  aenr- 
ices? 

Mr.  Shad.  Many  shareholders  might  view  them  as  bank-like 
services  and  that  is  the  problem  of  all  this  overlap.  That  is  why  we 
feel  it  needs  a  total  revisitation.  But  we  oppose  the  idea  of  putting 
reserves  on  money  market  funds  or  on  those  that  afford  cheddng 
privileges;  we  have  testified  before — I  believe  it  was  before  this 
committee — to  the  following  effect:  The  money  market  funds  are 
highly  liquid.  They  have  diversified  portfolios  of  prime  credit  obli- 
gations. Their  average  maturity  is  short — in  recent  months  averag- 
ing around  30  days.  Those  are  the  types  of  investments  that  others 
hold  as  reserves.  So  merely  to  require  them  to  take  some  portion  of 
their  assets  and  hold  it  in  cash  would  be,  in  fact,  I  believe,  a 
disservice  to  their  investors.  And  in  fact,  you  would  have  to  hold  an 
enormous  portion  of  their  assets  in  cash  to  try  to  equalize  the  yield 
that  they  are  paying  versus  what  bank  depositors  are  getting. 

DISPARITY   OF   TESTIMONY 

The  Chairman.  Oh,  I  don't  disagree  with  you.  I  don't  want  to  put 
reserves  on  them,  I  don't  want  to  impose  more  regulations  on 
them.  I'm  just  saving  the  disparity  of  testimony  over  the  last 
couple  of  weeks  is  mterestin^,  in  that  the  securities  people  want  to 
keep  the  banks  locked  up.  They  say:  If  they  get  any  portion  of  our 
business,  you  treat  them  the  same  as  us." 

Mr.  Shad.  But  I  think  your  bill  addresses  that. 

The  Chairman.  They  also  say:  "If  we  get  into  a  portion  of  their 
business,  leave  us  alone." 
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Mr.  Shad.  I  feel  that  S.  17:^0.  if  miniii'u-A  ulun^  lUk  iince  e'ti^tc^i. 
ed  by  Secretary  Regan,  could  addrtw)  thjil.  imuc  )>/  atti.tiVn.ii  <ill 
players  the  opportunity  to  play,  an  UmK  hb  l.hc  rulizt:  atr.  •.i.u^teiKi.f. 
among  competing  servicer  and  produrtr. 

The  Chairman.  It  does,  with  the  tmu-.fiiinr,  U,m.  n.  ijs  i>i.i  /Ki,-t.i 
ing  the  sec^rate  subeidiarii!:^.  It  in  Ihh  3iJt^>ni.i/>/i  lA  >3./'«H.a// 
R^an  that  ::  be  done  in  that  m;irin«r  1  ■*i;ui/l  ivi[^.i.  u.  ^bu  -.r  e 
recommeEdatior,  from  the  iuntxM  '.tihiritini.  u*.  Mfc</;..  i.jfj.v.  >•;, 
enhelesE  -le  rtill  ?^.«s  r...*  ispi**'.!-,*^  i:f^, ,'.  ./r":.  if.af.i.^  f^-Jii  iit. 
all  have  -asp's  rVi—  ».'.*.":  ■*<>  'jn:.*-.,  :.',  c ..'/.  e-v/.".  .".   :   ..  b,,..  < 

Oppc-^-'j  :■:'  i&-j:  ..-j>r.-*.-.*..'j;  ',*  ;*:,*::.  ^.  v,.'-Oi  --*  .^  e/|.-w: 
tha:  Ens—  ir-.sc.*,'  ^Aa.:%rt  f:.^f.\  vt  C-j^ic**/."-****:  v.-  -■,■•.•>«:•._.,..-, 
fr;=.  i£^£   :j:.it-i* --,%.•>,    >.    *  •,.'>:  '..'js.'.  fat  ^tr-T'. -t    ^."jCii  Mir.,.-.iK 
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Senator  D'Amato.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  Shad,  in  your  testimony  you  indicated  that  the  Com- 
mission had  some  reservations  about  the  piecemeal  approach  which 
S.  1722  takes  in  terms  of  revising  the  Glass-Steagall  Act.  If  Con- 
gress determines  not  to  take  this  step  at  this  time,  what  vehicle, 
because  I  think  we've  all  come  to  the  conclusion  that  we've  got  to 
dejd  with  the  inequities  that  now  exist  as  a  result  of  Glass-Steagall. 
What  vehicle  do  you  feel  would  best  be  suited  to  begin  to  deal  with 
this  problem? 

Mr.  Shad.  I  think  there  are  several  alternatives,  for  S.  1720  and 
S.  1721  address  tremendously  broad  and  complex  issues.  But  to 
address  the  'normous  overlap  and  duplication  of  regulation  and 
conflict  in  tax  policy  between  competing  industries  and  products,  I 
would  think  would  require  the  full  time  of  a  nonpartisan  group  of 
experts  with  full  staff  support.  I  think  it's  not  a  matter  that  could 
be  dealt  with  without  in-depth  analysis,  and  that  would  take  some 
time. 

But  I  think  it  is  so  important  that  it  is  worthy  of  our  taking  the 
initiative  now  to  create  such  a  capability.  I  have  heard  mention  of 
a  Presidential  blue-ribbon  panel  approach  or  a  congressionally  cre- 
ated group  to  do  this.  I  think  it  oi^ht  to  be  nonpartisan  and  lughly 
qualiHed  technically. 

Senator  D'Amato.  Mr.  Chairman,  you're  telling  me  now  that  the 
all-important  D.C.  appropriations  bill  is  up  now.  I've  done  all  that  I 
can  do  in  a  limited  period  of  debate,  so  let  me  leave  you  with  just 
one  question.  Would  you  support  an  amendment  to  the  bill  which 
would  prohibit  the  use  of  a  bank's  name  in  connection  with  any 
mutual  funds  which  it  sponsors?  Do  you  think  that  that  would  be 
necessary? 

Mr.  Shad.  From  the  standpoint  of  the  SEC's  responsibility,  which 
is  investor  protection,  I  do  not  think  that  it  is  necessai?.  But, 
personally,  I  think  it  is  desirable  because  I  think  that  if  the  invest- 
ment company  performs  poorly,  it  would  be  in  the  bank's  interest 
not  to  be  too  closely  identified  with  the  investment  company.  I  do 
not  know  if  you  have  to  put  it  into  the  I^islation;  but  it  did  hurt 
the  major  banks,  I  would  think,  that  we  are  identiiled  with  the  real 
estate  investment  trusts,  the  REITS,  which  incurred  difHculty.  I 
think  it  impugned  the  banks'  images  to  some  extent.  I  would  think 
it  would  be  in  their  interest  not  to  be  broadly  publicly  identified, 
because  any  kind  of  investment  vehicle  involves  risk,  even  money 
market  funds  with  their  highly  liquid  prime  credit  obligations, 
have  some  risk. 

Senator  D'Amato.  Mr.  Chitirman,  I  would  like  to  thank  you  for 
giving  me  this  opportunity,  and  I  apologize  to  Chairman  Snad  for 
having  to  break  off  the  dialog.  I,  by  the  way,  share  some  of  your 
thoughts  in  terms  of  addressing  Glass-Steeigall,  and  what  we  obvi- 
ously have  to  do.  I  have  reservations  about  having  a  Presidential 
panel  as  such,  because  I  think  we  really  need  some  input  coming 
from  the  Congress  in  dealing  with  this  matter.  Obviously,  there 
will  be  representation,  but  I  hope  we  could  approach  it  in  a  biparti- 
san manner  and  that  the  initiative  would  come  from  the  l^islative 
side  of  the  act. 

Thank  you  very  much.  Thank  you,  Mr.  Chairman. 
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The  Chairman.  Senator  D'Amato,  I'd  advise  you  to  get  over 
there  and  get  the  D,C.  appropriations  bill  passed  rapidly  before  I 
finish  these  hearings  so  that  I  can't  come  over  and  try  and  cut  it 
some  more.  FLaughter.] 

Senator  D  Amato.  With  that  admonition,  we  will  leave. 

ROLES  OF  FEDERAL  REGULATORS 

Chairman  Shad,  if  the  trend  continues  toward  greater  diversifi- 
cation among  providers  of  finfuicial  services  find  increased  innova- 
tion in  the  types  of  financial  services  that  we've  seen  taking  place, 
what  in  general  do  you  think  we  should  do  about  the  roles  of 
various  Fraeral  regulators  providing  these  services?  We've  dis- 
cussed it  today,  briefly.  We've  discussed  it  for  2  weeks.  There  are 
propceals  to  merge.  There's  all  this  talk  about  well,  everybody 
should  be  regulated  equally.  Just  in  general.  I  don't  expect  you  to 
come  out  with  a  specific  proposal  for  the  kind  of  r^iilation  we 
have.  But  with  eill  the  overlaps  that  are  now  occurring,  do  you 
have  any  general  comments  on  how  we  ought  to  proceed  with  the 
r^ulation,  with  the  regulatory  agencies? 

Mr.  Shad.  Let  me  mention  one  specific  area  that  relates  directly 
to  the  SEC.  There  are  10  Federeil  agencies,  plus  50  States,  that 
r^ulate  our  securities  markets  in  different  pieces,  and  there  is 
conflict  in  some  of  these  areas.  It  is  a  very  complicated  issue.  I 
think  it  could  be  enormously  simplified  if  we  could  have  fewer 
r^ulatory  agencies.  It  might  require  more  than  one,  because  there 
are  different  issues  involved,  but  I  don't  think  we  require  10  differ- 
ent Federal  agencies  to  regulate  our  securities  markets.  I  believe 
the  securities  firms  would  support  that. 

I  am  sure  that  is  true.  The  banks  would  say  the  same  thing  in 
terms  of  the  conflicts  and  the  overlaps  and  the  duplication  of 
regulations  to  which  they  are  subject.  Maybe  it  is  too  ambitious  to 
suggest  that  the  financietl  service  industries  be  viewed  by  Congress 
as  an  industry  because  they  all,  in  fact,  are  directly  and  indirectly 
competing  in  different  aspects  of  their  activities. 

It  seems  to  me  that  regulatory  structure  could  be  greatly  simpli- 
fied so  that  competing  functions,  whether  they  are  initiated  by  the 
bemks  or  the  brokers,  are  subject  to  uniform  rules  and  regulations 
by  the  same  referee.  Otherwise,  I  think  it  is  chaos.  You  have  teams 
playing  against  one  another  that,  in  fact,  are  playing  by  different 
rules. 

The  Chairman.  Yesterday  Federal  Reserve  Chairman  Volcker 
proposed  that  bacJcs  be  permitted  through  their  trust  departments 
to  provide  the  customers  interest  in  commingled  agency  accounts 
with  significant  restrictions  on  advertising  or  other  public  solicita- 
tion of  potential  customers.  He  opposed  permitting  banks  to  sell 
mutual  funds  shares  to  the  public. 

If  such  a  proposfU  would  be  adopted,  would  you  ^ree  that  it 
would  not  cause  the  same  need  for  r^ulation  under  the  securities 
laws  as  would  the  prop(»al  in  S.  1720  which  would  allow  banks  and 
other  depository  institutions  to  sell  interest  in  mutual  funds? 

Mr.  Shad.  I  would  like  Mr.  Goldberg,  who  is  Director  of  the 
Division  of  Investment  Management,  to  comment. 

Mr.  GoLDRERG.  Senator,  as  I  understand  it,  commingled  figency 
accounts  are  the  functionfd  equivalent  of  a  mutual  fund.  The  re- 
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strictions  on  advertising  might  be  relevant  to  the  point  Chainnan 
Shad  addressed,  as  to  whether  identifying  the  bank  closely  with 
the  fund  could  be  harmful  to  the  bank.  But  the  fact  that  advertis- 
ing of  commingled  agency  accounts  might  be  restricted  would  not 
necessarily  prevent  them  from  being  investment  companies.  I  don't 
think  there's  a  large  distinction  between  them. 

Mr.  Shad.  Could  I  also  amplify  an  area  of  that  question?  While 
we  propose  an  approach  similar  to  that  of  Secretary  Regan  in 
terms  of  corporate  aiTlliates  for  these  activities  so  they  could  all  be 
within  the  same  competitive  rules,  he  excluded  the  thrifts  from 
sponsoring  and  selling  mutual  funds.  From  the  perspective  of  the 
SEC's  responsibilities,  we  do  not  have  a  problem  with  permitting 
the  thrifts  to  manage  the  mutual  funds.  We  say  let  all  the  players 
in,  as  long  as  they  play  by  the  same  rules. 

But  it  does  occur  to  me  that  in  terms  of  concern  over  disinterme- 
diation  of  funds,  if  S.  &  L.'s  were  selling  money  market  funds,  th^ 
might  eiccelerate  their  own  disintermediation  of  funds.  If  it  is 
coming  out  of  their  deposits  into  the  investment  companies,  they 
would  be  losing  funds  at  very  low  interest  cost.  All  they  would  be 
getting  for  it  would  be  a  management  fee.  And  they  would  not 
have  the  use  of  the  assets  of  the  money  market  funds  for  their 
long-term  lending  purposes. 

The  Chairman.  Thank  you.  Senator  Proxmire,  do  you  have  any 
questions? 

Senator  Proxmire.  Mr.  Shad,  first,  I'd  like  to  commend  you  on 
the  strong  attitude  you've  taken.  I  think  that's  called  for,  and  it 
shows  excellent  public  interest  leadership  on  your  part.  Mr.  Shad 
you  recommend  Secretary  Regein's  approach,  as  I  understand  it,  of 
a  separate  affiliate  for  bank  securities  activities.  It  seems  to  me, 
however,  that  we  shouldn't  have  to  go  that  complex  route  to  enable 
banks  to  underwrite  revenue  bonds. 

As  Walter  Wriston  said  when  he  appeared  before  this  committee 
yesterday,  the  only  reason  that  the  banks  aren't  allowed  to  under- 
write revenue  bonds  is  because  they  weren't  in  existence  at  the 
time  that  they  were  permitted  to  go  8ihe£id  with  general  obligation 
bonds.  I  guess  at  the  time  of  the  Glass-Steagall  Act.  The  revenue- 
bond  underwriting,  it  seems  to  me,  is  very  limited.  It's  very  similar 
to  general  obligation  bonds.  The  banks  are  in  a  very  strong  posi- 
tion, particularly  in  small  towns. 

For  example,  Richland  Center,  Wis.  There's  a  bank  there  that 
knows  that  town  backward  and  forward.  It's  very  difficult  for  the 
usual  investment  bankers  to  understand  Richland  Center's  econo- 
my the  way  the  local  bank  does,  and  if  that  bank  could  have  the 
lead  in  underwriting  revenue  bonds  in  that  town,  it  seems  to  me  it 
would  make  sense.  It  seems  to  me  that's  true  all  over  the  country. 

So  why  do  we  have  to  have  that  elaborate  setup  here  and  move 
toward  a  confrontation  on  Glass-Steageill  end  go  back  to  the  situa- 
tion that  people  thought  was  a  nightmare  in  the  1920'b,  when  you 
had  banks  engziging  in  investment  banking  in  an  unsound  way? 
Why  not  simply  let  them  go  ahead  as  they  go  now  with  general 
oblij  ion  bonds  and  include  their  revenue  bonds  in  the  same 
ary. 
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Mr.  Shad.  Because  they  would  be  competing  with  other  broker/ 
dealers  that  do  not  have  eome  of  the  tax  and  access  to  credit 
advant^es  that  banks  do.  That  is  not  fair  competition. 

Senator  Proxmire.  Well,  they  compete  on  general  obligation 
bonds. 

Mr.  Shad.  They  do.  As  we  explain  in  our  prepared  statement,  we 
propose  that  if  a  banking  institution  expanded  its  securities  activi- 
ties it  would  be  required  to  do  so  through  a  sepeirate  corporate 
affiliate.  If  it  did  so,  certain  existing  activities  of  the  bank  should 
be  included  in  those  corporate  afHliates,  and  that  should  include 
underwriting  and  dealing  in  general  obligation  bonds. 

Senator  Proxmire.  Why  shouldn't  we  proceed  along  the  lines 
that  this  administration  and  the  chairman  of  this  committee  have 
been  urging  so  strongly?  That  is,  less  regulation  and  simply  ease 
the  regulations  on  the  other  institutions? 

Mr.  Shad.  Fine,  if  you  wanted  to  go  to  the  extreme.  I  have  no 
problem  in  saying  that  banks  should  be  permitted  to  operate  in- 
vestment companies,  provided  that  they  comply  with  the  Invest- 
ment Company  Act  and  other  securities  laws.  Those  laws  should  be 
administered  by  the  sfune  agency  for  all  investment  companies,  bo 
there  would  be  equal  treatment.  The  SEC  is,  of  course,  the  agency 
with  experience  and  expertise  in  administering  those  laws,  and 
theoretically  the  Comptroller  of  the  Currency  could  regulate  all 
investment  companies,  if  the  Comptroller  were  to  apply  the  Invest- 
ment Company  Act  consistently  across  the  board.  But  to  have  some 
marketers  and  managers  of  investment  companies  subject  to  the 
SEC's  jurisdiction,  and  most  important,  the  Investment  Company 
Act,  and  have  others  playing  by  entirely  different  rules,  when  they 
are  playing  in  direct  competition  with  one  another,  is  chaos. 

REVENUE  BONDS 

Senator  Proxmire.  Revenue  bonds  are  a  different  instrument 
than  other  securities,  are  they  not?  With  revenue  bonds,  by  their 
very  nature,  you  have  an  assured  basis  of  income  and  so  forth. 
Their  not  issued  by  a  corporation  which  is  subject  to  all  the  trials 
and  tribulations  and  failures  and  successes  find  so  forth.  A  revenue 
bond  is  tied  to  a  source  of  revenue,  usually  the  income  from  a  toll 
road  or  some  other  public  source  which  can  be  determined  has  a 
reasonably  eissured  source  of  income. 

Mr.  Shad.  There  have  been  a  number  of  revenue  bonds  that  have 

fone  into  default.  They  are  not  a  guaranteed  obligation.  They  are 
ependent  on  revenues. 

I  recall  some  revenue  bond  issues  that  were  used  to  build  bridges 
over  dry  land  because  the  river  was  out  of  its  river  bed.  There  was 
assurance  from  the  U.S.  Engineers  that  they  would  put  the  river 
back  under  the  bridge  once  it  was  built.  It  was  much  cheaper  to 
build  bridges  over  dry  land  than  it  was  over  rivers. 

Senator  Proxmire.  We've  always  got  the  horror  stories. 

Mr.  Shad.  And  they  did  not  put  the  river  back,  and  there  were 
no  revenues  because  the  cars  went  by  highway.  [Laughter.] 

Senator  Proxmire.  Years  ago,  the  State  of  Arkansas  went  bank- 
rupt. Detroit  wasn't  able  to  meet  its  obligations  for  18  months 
during  the  Depression.  New  York  City  has  been  in  drastic  trouble, 
only  bailed  out  by  the  Federal  Government,  all  on  this  issue  of 
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general  obligation  securities.  But  it's  been  veiy,  very  rare  that 
revenue  bonds  have  run  out. 

Mr.  Shad.  Your  are  right,  but  they  are  not  of  comparable  quality 
to  go's  generally.  Generally,  generm  obligation  bonds  have  the  fuU 
taxing  authority  of  the  issuer  behind  them,  and  they  are  of  better 
quality  than  revenue  bonds  are. 

Revenue  bonds  are  dependent  on  earnings  from  a  specific  project. 
The  West  Virginia  Turnpike — that  issue  was  a  big  one — was  re- 
ferred to  subsquently  as  tne  turnpike  that  did  not  go  anywhere.  As 
a  consequence,  the  revenues  just  were  not  there  to  service  the 
bonds. 

Senator  Proxmihe.  Well,  I  don't  have  a  study  of  this,  but  I  think 
it  would  be  interesting  to  determine  what  proportion  of  revenue 
bonds  have  gotten  into  trouble. 

Mr.  Shad.  It  is  relatively  small,  I  am  sure,  but  I  do  not  agree 
with  the  contention  that  simply  because  revenue  bonds  were  not  a 
significant  factor  in  the  market  when  the  Glasa-Steagall  Act  waa 
peissed  is  a  reason  why,  today,  where  they  are  a  very  important 
factor  in  the  market,  competing  marketers,  underwriters  of  those 
bonds,  should  not  play  by  the  same  rules. 

Senator  Proxmire.  I  think  they  should  play  by  the  same  rules, 
but  I  just  think  the  rules  oi^ht  to  be  made  simpler,  not  more 
complicated. 

Mr.  Shad.  Hear,  hear. 

Senator  Proxmire.  And  it  seems  to  me,  it's  very  advantageous  to 
get  additional  competition.  I  think  that  margin  is  likely  to  be 
reduced  to  the  benefit  of  municipalities  who  raise  their  money  by 
revenue  bonds.  It's  a  better  opportunity  for  vigorous  emd  effective, 
informed  professional  competition. 

Banks,  I  think,  are  qualified  to  do  it,  so  I  hope  they  could  find  a 
way  to  do  it  as  simply  as  possible. 

'Thank  you. 

The  Chairman.  Chairman  Shad,  we  appreciate  your  being  here 
very  much  today.  There  will  be  some  additioneil  questions  from 
Senator  D'Amato  and  possibly  other  Senators  for  you  to  respond  to 
in  writing.  Thank  you. 

Mr.  Shad.  Thank  you,  sir. 

[Response  to  written  questions  from  Senator  D'Amato  follow:] 
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SECIITIES  «.n>  OCUASC  COMHISSMMI 


ta  tbe  tw>  niCCen  qoestioas  roo  aslwd   in 

^  wrj  testiaoof  oo  S.   1720  en  October  30,   1981, 

t  t»se  dD  OFpor-ton i ty  ic  answr  dgriog   tbe  bearincg. 

:iesc«,    t   ba«e  restated  the  iTaestioas. 


"roc  stated   tiac  yoo   si^ifBrt  SecretacY  Regan's  prf>posal    that 

a-'.icz:zf<i  oj   the  till    ttiiaogh  affiliates   in  a   bolding 
-'■S-a'y  structure,   pcovided  of  course,   that   the  securities 
I>i*s   f-llj  ap^If-      Too  also  sup(x>rt  his  pro|iosal   that  otlter 
securities   activities   in  vhich  the  bank   is  nov  autboElxed  to 
eagaje  be   transferred   to  such  affiliates.      In  light  of  the 
fiTctiacal  e<iut3alence  of  aaoy  of  these  curteotly  autboriied 
actlT:-ie<    to   the  oev  poHers  granted  under   S-    1720,   does 

frsB   the   securities   lavs  vtaich  are  nov  provided  for  these 

eiflcyee  benefit   plans}.* 

Ir.  ^ii  stateaer.t  of  October  10,  19B1  suppotCiOQ  Secretary 
P-e^a-'-'s  proposal  that  securities  activities  autbcrited  by 
-.i>e  till  =e  carried  out  through  securities  affiliates,  we 
sisc   TEcoHBend   that  only  banks  vhicb  expand  tbeir  present 

ar.  Kit!:   tt.e  new  and  existing  activities  through  securities 

peroral  obligation  aunicipal   bond  undervriting,   ei^loyee 

t,   we  also  recogniied  that  other 

vices  which  banks  now  provide 

I   trust   funds  and  eaployee  benefit 


ongly  teoo— tnded 
Accordingly, 
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The  Honorable  Alfonse  H.  D'Anato 

we  believe  Congress  should  consider  whether  conaon  trust 
funds  and  collective  trust  funds  of  banks  should  continue 
to  be  regulated  differently  froB  oth«r  types  of  pooled 
investment  media.   However,  we  are  not  prepared  to 
recoBUDend  without  further  study  that  Buch  funds  be 
aade  subject  to  the  securitieo  laws.   Although  there 
are  strong  argunents  that  such  a  regulatory  change  would 
enhance  investor  protection  and  would  eltninate  regulatory 
differences  that  may  affect  competition  between  such  bank 
sponsored  funds  and  regulated  investuent  companies,  the 
natter  is  not  free  from  doubt. 

Bank  comnon  trust  funds  consist  of  assets  banks  hold  as 
tcustee  and  which  they  combine  for  convenience.   They  are 
not  Intended  to  be  collective  Investment  vehicles  that  are 
■ecchandlsed  to  the  public.   In  fact,  if  a  connon  trust  fund 
were  publicly  offered,  it  would  become  subject  to  the  Invest- 
ment Company  Act.   Comparison  of  the  regulations  applicable 
to  cownon  trust  funds  and  those  applicable  to  investment 
companies  Is  a  difficult  technical  enercise.   There  are  certain 
slmllacitles,  but  there  are  also  important  differences.   For 
example.  Comptroller's  Regulation  9  contains  restraints 
on  advertising  of  common  trust  funds  but  makea  no  provision 
for  the  delivery  of  any  document  similar  to  a  prospectus. 
Moreover,  much  of  the  effectiveness  of  cegulatlona  depends 
on  how  they  are  administered. 

The  securities  laws  eiemptlons  for  bank- sponsored  collective 
trust  funds  are  based  on  concerns  different  from  those 
regarding  coanaon  trust  funds.   Collective  funds  must  consist 
solely  of  the  assets  of  qualified  pension  trusts  In  order 
to  be  excepted  froai  the  definition  of  inveatment  ccnpany 
In  the  Investment  Company  Act.   However,  in  contraat  to  common 
trust  funds,  collective  trust  funds  nay  advertise  to  the 
public.  These  collective  trust  funds  are  subject  to  regulation 
by  banking  authorities,  and  the  activities  of  pension  funds 

under  ERISA.   As  is  the  case  with  common  trust  funds.  It 
Is  difficult  to  say  at  this  time  whether  collective  trust 
funds  would  be  better  regulated  If  they  were  fully  subject 
to  the  securities  laws.   However,  if  Congress  wishes  to  take 
up  this  question,  we  would  reconznend  that  Congress  consider 
two  aspects  of  iti  whether  investors  In  collective  trust 
funds  receive  adequate  disclosure,  and  whether  the  advertising 
of  BUCh  funds  is  adequately  regulated.   Although  we  have 
not  done  a  conclusive  study  of  the  matter,  we  are  concerned 
that  at  least  some  advertising  of  collective  trust  funds 
falls  short  of  the  standards  that  are  applicable  to  investment 
companies  and  which  we  believe  are  necessary  for  the  protection 
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'There  does  not  seem  to  be  any  dispute  that  if  banks  ace 
authorized  to  aponsoc  Dutual  funds,  the  funds  should  be 
subject  to  the  requirements  of  the  Investment  Conpany  Act 
and  the  Securities  ftct. 

'But  some  representatives  of  the  banking  Industry  have 
argued  that  the  banking  regulatocs  have  adequate  resources 
to  regulate  the  sales  friictjcES  of  bank  employees  who  deal 
in  mutual  fund  shares    They  -eontend  that  mandating  conpliai 
«ith  the  Securit  es  Ejchange  Act's  requirements  would  aimplj 

'Mould  you  tell  us  for  the  record  what  you  view  as  the 
significant  investor  protections  which  make  the  application 
of  the  Exchange  Act  appropriate  in  this  context?  Is  it 
correct  to  assume  that  some  complexity  could  be  avoided  by 


We  do  not  agree  that  mandating  compliance  with  the  Securities 
Exchange  Act  of  1934  ( 'Exchange  Act*)  on  the  part  of  bank 
officers  and  employees  who  sell   nvf-.-i  incni:  ,-nn,r.flny  securities 
would  simply  add  a  layer  of  unne:  ■  ■  .  .it  .  ■■.■,...  :tion.   flt 

employees,  and  the  securit  -es   nctivicies  of  banks  generally 
have  limited  impact  on  Che  gemst^i  public.   However,  if 
banks  are  allowed  to  expand  their  securities  activities 


:r  dealer 


jrltles.  The  Exchange  Act,  and  the  Coiuiission  rules 
reunder,  provide  comprehensive  regulation  of  persons 


iker-dealers  regulated 
.  pass  quallftcatlon 
suitability  require- 
:  persons  qualified 

:ions  in  state  member 
See  12  CFR  S208  (1901) 
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to  prevent  and  deter  abusive  aelling  practiceE.   In  addltlor 
botti  the  Comolsslon  and  the  selC-regulatory  □rganizations 
have  promulgated  rules  defining  fraudulent  practices  and 
have  accumulated  expertise  in  examining  btoltec-dealerB 

and  other  financial  institutions  are  permitted  to  sell 
investment  company  securities,  we  believe  that  they  should 
be  subject  to  the  same  regulatory  structure.   In  order  to 
prevent  unintended  regulatory  disparities,  it  is  Inportant 
that  thlB  regulation  be  administeted  by  one  agency 
ceaponsible  for  regulating  the  sales  practices  of  all 

With  respect  to  youc  question  about  dual  registration  of 
a  single  securities  affiliate  as  an  investment  adviser 
and  broltet-dealer,  you  are  correct  in  your  assumption 


jelieve  the  approach  set  forth  above  is  preferable 
>wlng  banks  to  perform  these  new  securities  acClvit 
•ctly.   The  AdBlnlstratlon's  proposal  would  subject 

;h  Is  already  In  place  and  which  has  functioned  eff 


n   be  of  any  further  t 


ii.-'<Ce«t_ 
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The  Chairman.  We  do  have  one  additional  witness  before  we 
complete  today's  hearings.  We  will  ask  William  J.  Anderson,  Direc- 
tor of  the  General  Government  Division  of  the  General  Accounting 
Office  to  come  forward. 

May  I  have  your  cooperation  and  silence  so  Mr.  Anderson  can 
testify,  please. 

Mr.  Anderson,  we're  happy  to  have  you  with  us.  We're  pleased  to 
hear  your  testimony  now. 

STATEMENT  OF  WILLIAM  J.  ANDERSON,  DIRECTOR,  GENERAL 
GOVERNMENT  DIVISION.  GENERAL  ACCOUNTING  OFFICE,  AC- 
COMPANIED BY  ROBERT  HART,  GROUP  DIRECTOR,  GENERAL- 
GOVERNMENT  DIVISION;   AND   STEPHEN   SWAIM,   GROUP   DI- 
RECTOR, GENERAL  GOVERNMENT  DIVISION 
Mr.  Anderson.  Thank  you,  Mr.  Chairman.  Good  morning. 
I'd  like  to  introduce  the  gentlemen  at  the  table  with  me.  To  my 
left  is  Bob  Hart,  certified  public  accountant  in  charge  of  work 
basically  looking  at  the  examination  activity  of  the  financial  insti- 
tution regulatory  agencies.  On  my  right  is  Steve  Swaim,  who  wears 
two  hats  for  me.  He's  chief  economist  of  our  General  Government 
Division  and  in  addition  directs  reviews  that  we  are  performing  at 
the  regulatory  agencies. 

I  have  a  full  statement  I'd  like  to  insert  in  the  record,  sir,  and 
give  you  an  abbreviated  version  of  some  of  the  more  important 
parts  of  it. 
The  Chairman.  It  will  be  included  in  full  in  the  record. 
Mr.  Anderson.  We  do  appreciate  the  opportunity  to  come  here 
this  morning,  by  the  way,  bcKrause  as  you're  aware,  GAO's  access  to 
the  bank  regulatory  agencies  is  relatively  new.  I  think  we're  still 
building  up  to  be  the  type  of  service  that  will  ultimately  be  of  great 
use  to  the  Congress  and  this  committee  in  particular. 

In  any  event,  we're  limiting  our  comments  today  to  .those  areas 
related  to  completed  evaluations  or  ones  which  are  reasonably 
complete.  The  areas  we  will  address  are  first  the  improvement  of 
industry  and  regulatory  flexibility  in  title  I  of  S.  1720;  the  consoli- 
dation of  the  Federal  insurance  funds,  S.  1721;  the  disposition  of 
unclaimed  property  recovered  from  clt^ed  national  banl^;  and  the 
report  of  insider  lending  by  banks.  Those  are  the  only  portions 
we'll  venture  views  on  today,  sir. 

We'd  first  like  to  discuss  our  observations  on  the  provisions  in 
titles  I  and  V  of  S.  1720  that  would  give  the  three  Federal  deposit 
insurance  funds  greater  flexibility  in  dealing  with  troubled  institu- 
tions. 

These  first  provide  a  wider  range  of  purchasers  and  merger 
partners  than  is  now  available,  and,  two,  they  increase  the  fund's 
abilities  to  financially  assist  institutions  instead  of  paying  off  in- 
sured accounts.  Both  effects  are  responsive  to  the  current  situation 
and  are  beneficial  to  the  funds.  But  there  are  limitations  to  each. 
In  our  1980  report  on  foreign  banking  in  the  United  States,  we 
observed  that  current  restrictions  on  interstate  banking  provided 
an  advantage  to  newly  entering  foreign  banks  in  buying  large  U.S. 
banks.  We  also  observed  that  emergency  interstate  acquisition  au- 
thority proposed  in  H.R.  7080  in  the  96th  Congress  would  amel 
rate  some  of  the  problems.  Thus  we  support  the  concept. 
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However,  the  provisions  in  S.  1720  could  have  only  a  short-lived 
effect  if  other  basic  changes  are  made  to  the  way  the  financial 
industry  is  regulated.  If  broader  opportunities  for  interstate  acqui- 
sitions are  developed  in  the  near  future,  the  emergency  thrift 
acquisition  provision  of  S.  1720  will  lose  much  of  its  ability  to 
reduce  insurance  fund  losses. 

Thus,  absent  a  general  lowering  of  restrictions  against  interatate 
acquisitions,  the  acquisition  provisions  of  S.  1720  would  represent 
the  principal  and  often  only  mechanism  for  an  institution  to  move 
into  am  out-of-State  market.  This,  of  course,  would  insure  the  mar^ 
ketability  of  failing  institutions — the  very  objective  of  S.  1720, 

The  increased  emphasis  on  financial  assistance  hfis  some  poten- 
tial problems  as  well.  Deposit  insurance,  generally  acknowledged  to 
be  one  of  the  nation's  most  successful  prc^ams  in  stabilizing  the 
financial  industry,  was  developed  at  a  time  when  regulatory  poli- 
cies regarding  competition,  lines  of  business  and  interest  rates 
could  successfully  remove  much  of  the  risk  from  banking  or  thrift 
institutions.  In  this  environment,  FDIC  and  FSLIC  have  been  able 
to  keep  payouts  from  the  fund  at  low  levels  while  also  providing 
maximum  stability  to  the  industry  through  cash  contributions 
loans,  assisted  mergers,  and  purchfise  and  assumption  arrange- 
ments. 

In  handling  the  current  difficult  situation  of  the  thrift  induatry 
euid  whatever  problems  develop  in  the  longer  run  as  a  result  at 
increased  competition  among  financial  institutions,  S.  1720  in  es- 
sence  authorizes  FDIC  and  FSLIC  to  continue  to  use  rinandal 
assistance  approaches  which  have  been  developed  in  the  past,  but 
on  a  broader  scale. 

DANGER  IN  DEriNING  FINANCIAL  DIFFICULTY 

There  is  a  danger  associated  with  that.  The  insurance  funds 
already  have  a  great  deal  of  discretion  in  defining  when  an  institu- 
tion is  in  financial  difficulty  and  in  deciding  when  to  take  actions 
that  result  in  cash  payouts  from  the  insurance  funds.  Out  of  the 
135  associations  that  were  removed  from  the  Federal  Home  Loan 
Bank  Board's  problem  list  from  January  1979  through  August 
1981,  82  percent  either  recovered  or  merged  without  FSLIC  assist- 
ance. If  passage  of  S.  1720  is  interpreted  by  FSLIC,  FDIC,  and 
NCUA  as  a  mandate  to  provide  assistance  more  liberally  than  in 
the  past,  S.  1720  might  not  have  the  beneficial  effects  on  Lnsurance 
fund  finances  that  might  be  expected. 

GAO's  work  on  insurance  fund  conditions  has  centered  on 
FSLIC.  Our  analysis  to  date  shows  that  the  solvency  of  FSLIC  is  in 
no  immediate  danger,  but  the  fund  certainly  cannot  be  operated  in 
such  a  way  as  to  make  up  a  larger  share  of  the  losses  now  being 
experienced  by  many  institutions. 

We  have  already  seen  some  failures  or  serious  problems  develop. 
And  if  present  conditions  continue,  more  institutions  will  experi- 
ence difficulties.  I'm  sure  you've  heard  that  there  are  some  very 
specific  forecasts  on  this.  FSLIC  has  already  experienced  record 
cash  outlays.  It  is  hard,  of  course,  to  anticipate  what  will  happen  in 
the  future,  which  is  why  we  would  support  providing  the  funds 
with  additional  flexibility. 
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After  about  50  years  of  Federal  deposit  insurance,  our  recent 
experience  with  high  interest  rates  is  showing  that  restricting  sav- 
ings and  loans  and  other  thrifts  substftntial^  to  long-term  mort- 
gage loans  was  risky  from  an  insurance  point  of  view.  Insurance 
funds  may  be  called  upon  to  make  good  on  the  larger  share  of  their 
potential  liabilities  tluin  would  have  been  thought  possible  a  few 
years  eigo. 

In  the  long  run,  allowing  thrifts  to  diversify  reduces  the  risk  that 
has  come  from  essentieilly  putting  fill  their  eggs  in  one  basket. 
However,  the  competitive  environment  that  is  emerging  will  be 
inherently  more  risky  than  the  heavily  regulated  one  that  existed 
when  the  present  deposit  insurance  programs  were  developed. 

This  observation  lesids  me  to  make  several  comments  on  S.  1721, 
the  bill  that  would  consolidate  the  existing  insurance  funds. 

In  principle,  we  have  no  objection  to  consolidation  of  the  funds, 
but  we  have  not  completed  enough  work  to  comment  knowledge- 
ably  about  the  costs  and  benefits  associated  with  such  a  move. 

Our  main  concern  at  this  point  is  that  S.  1721  does  not  addrew 
broader  questions  that  can  be  raised  about  how  share  insurance 
should  operate  in  an  era  of  increased  competition  among  financial 
institutions.  These  broader  issues  do  not  necessarily  have  to  be 
dealt  with  immediately,  but  we  feel  that  the  Congress  should  at 
least  begin  to  rethink  the  role  and  financing  of  Federal  depofit 
insurance  as  it  takes  additional  steps  toward  deregulating  the  var- 
ious financial  institutions. 

S.  1720  proposes  to  make  changes  in  the  deposit  insurance  pro- 
gram in  onier  to  cope  with  economic  forces  present  in  the  industry, 
and  we  think  there  may  be  more  involved  here  over  the  long  run 
than  meets  the  eye. 

Although  we  accept  the  need  to  make  interim  arrangement*  to 
deal  with  present  conditions  in  the  thrift  industry,  we  have  doi^He 
as  to  whether  it  would  be  wise  to  continue  for  long  with  Uw 
traditional  approach  to  deposit  insurance  when  constraint  that 
have  reduced  risks  to  individual  institutions  are  being  removed. 

Over  the  long  run,  increased  competition  among  financial  ineti- 
tutions,  coupled  with  exptinsion  into  new  lines  of  business  and  an 
uncertain  future  for  interest  rates,  must  surely  result  in  a  oouid- 
erable  degree  of  risk  and  lower  profit  margins  for  many  fiedendly 
insured  flnancieil  institutions.  This,  in  turn,  translates  into  riric  14» 
the  insurance  funds,  at  least  as  these  funds  are  currently  Ofttttti. 

Without  belaboring  the  matter  further,  we  believe  that  tamt 
areas  that  need  to  be  explored  in  adapting  deposit  insuranee  te « 
competitive  environment  are  basing  insurance  fees  on  riak.  a* 
ing  the  risk  to  deposit  insuremce  now  associated  with  \ 
deposits  and  uninsured  liabilities,  and  assuring  that  in 
exhaust  all  ways  of  remaining  solvent  before  deposit  i 
assistance  is  made  available. 

Let  me  even  more  briefly  summarize  the  last  two  poinli^ii  j 
was  going  to  make,  sir. 

Fii«t,  one  of  the  provisions  of  the  bill  would  provide  t. 
troller  of  the  Currency  with  the  authority  to  dispose  of  n 
property  remaining  from  failed  national  banks.  I  think  fl 
sion  onginally  stemmed  from  a  report  that  GAO  had  4 
showing  that  there  were  in  fact  large  quantities  of  sucb 
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that  should  have  been  disposed  of  in  some  orderly  manner  and  that 
the  Comptroller  of  the  Currency  lacked  the  authority  to  do  this. 
This  legislation  would  provide  him  with  that  authority. 

Finally,  with  respect  to  section  223  of  S.  1720,  the  last  matter 
that  we  would  comment  on  regarding  insider  reporting,  our  work 
has  shown  that  indeed  there  are  duplicate  reporting  requirements 
now.  One  of  the  reporting  requirements  does  provide  for  public 
disclosure  of  this  information. 

Our  work  h£is  shown  that  these  reports  themselves  are  not  useful 
to  the  bank  regulators  in  identifying  insider  abuses.  Their  informa- 
tion comes  from  other  sources  and  is  not  based  on  the  reports  that 
are  prepared. 

That  concludes  our  statement,  sir. 

[The  complete  statement  follows:] 
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He  at*  Uniting  oui  coBMntB  today  to  ttios*  ar«a«  c«lat«d  to 
conpleted  evaluations  ot  ones  which  aie  reasonably  coapleta.  The 
area*  we  will  addrea*  arei 

— The  iaproveaent  ot  Industry  and  regulatory  flexibility 

(S.  1T30,  Title  I,  Parts  A,   D,  and  B  and  Title  V). 
— The  consolidation  ot  the  Federal  inaucance  funds 

(5.  1721,  Title  I). 
— The  disposition  ot  unclalaed  ptopeity  cacoveted  fro«  closed 

national  banks  [3.  1720,  Title  II,  Section  Z08(b)]. 
— The  repotting  of  insider  lending  by  banks  (S.  1720, 

Title  It,  Section  223  and  S.  1721,  Title  I,  Section  120). 
THB  IWPROVEHEMT  Of  IHDOSTRY 


AMD  REGULATORY  FLEXIBIl 
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Federal  da 
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e  to  discuss  oui  obaeivatlons  about  the  pio- 
V  of  S.  17ZD  that  would  give  the  thise 
re  insurance  funds  gieatec  flexibility 
d  institutions.   These  pcoviaiona  would 
tate  and  inteclnduatcy  >«(gars  tot  Insured 
Lglble  for  FSIIC  aaalatance, 

ithority  to  provide  financial  aaslstanea 


borlte  intei 

tltutlon*  el 

FDIC 

it*  Inttratat*  acquisitions  ot  large  ($1<7  billion  ot 
e  in  assets)  failed  banks, 
Iscllitat*  savings  and  loan  and  savings  bank  charter  con- 

>w  the  HCUA  to  arrange  credit  union  aergers  Hitb  ot 
purchases  by  other  financial  institution  types,  and 
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— authorii«  mavlnga  and  loan  and  ccadlt  union  inaucanca 
fundi  to  boiioH  fion  P«d^ l al  Boat  Loan  banks  and  Cha 
cradle  uniona'  Central  Liquidity  Facility. 

Taken  together,  theie  provialons,  which  .1  aoae  eaaas 
focwillia  and  clarify  authotity  that  haa  been  queatl^ncd,  give 
the  Inauianca  funda  greater  Claxiblllty  in  handling  th«  pceaent 
condltlona  In  the  thrift  Induatry.  They  allow  the  agencies  to 
aptead  out  tbelc  loaaea  and  provide  tlae  to  arrange  altacnatlvea 
to  inaurance  payouta  and  provide  additional  aoutcea  of  liquidity. 
Although  we  generally  aupport  the  additional  tlaxlbillty  being 
provided  In  S.  1710,  we  have  aoaa  coneecna  about  the  lapllcatlone 
of  so>e  of  thea*  provlalona. 

Titlea  I  and  V  of  3.  1720  have  two  basic  effecta:   (1)  they 
provide  a  wider  range  of  purchaaars  and  necgar  partners  than  la 
now  available,  and  (I)  they  incraaaa  the  funda'  abllltlea  to 
financially  aaaiat  Inatltutlons  Instead  of  paying  off  the  inaured 
accounts.   Both  effecta  are  reeponelve  to  the  current  altuatlon 
and  are  beneficial  to  the  CundSi  but  there  are,  we  bellevsi 
lle^tations  to  each. 

In  our  19S0  report  on  foreign  banking  in  the  United  Stataa,  1/ 
we  obaerved  that  current  reatrictlons  on  Intaretate  banking  pro- 
vided an  advantage  to  newly  entering  foreign  banka  In  buying 
large  U.S.  banks.   Ne  also  observed  that  eaargency  interstate 


1/Deaplte  Poaltlve  Effecta,  Further  Foreign  Acqulaltiona  01 
0.8.  Banka  Should  Be  Llnlted  Until  Policy  Confllcta  Are 
Fully  Mdraaaed,  GCD-SO-ee,  Auguet  2G,  19S0,  p.  6-13. 
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Buthoilty  proposed  in  B.R.  TOSO  (S6th  Congress) 
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It  paaaage  of  S.  1720  la  interpreted  by  FSLIC, 
t  a  aandata  to  provide  aialatance  aore  liberally 
,  S.  1720  night  not  have  the  beneficial  effecta 
on  Inaucance  fund  tlnancaa  that  night  be  expected.  OAO'a  work 
on  Inautanc*  fund  condition  has  centered  on  FSLIC.  Our  anal.  >la 
to  date  ahow*  that  tha  aolvancy  of  FSLIC  is  In  no  iaaedlate 
dangar,  but  tha  fund  certainly  cannot  be  operated  In  aucb  a  way 
aa  to  Bake  up  a  larger  share  of  tha  losaea  now  being  experienced 
by  nany  instltutlona. 

If  the  Hatlon'a  severely  troubled  aaaoctationa  wars  apread 
out  evenly  across  tha  country,  the  inauranca  jgenciea  night 
not  need  tha  authority  put  forth  in  thla  bill.   But  many  of 
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srgest  and  noat  aavarely  tioublad  thrift  inttltutlon* 

red  In  only  a  few  of  the  Nation's  financial  narkets. 
^hecefoici  the  capacity  of  these  fen  Batitets  to  abaotb  the 
umber  of  falling  asaoclatlona  la  aevecely  attained 
ikellhood  of  federal  Intecventlon  Is  Incceeaid.  Aasunlng 
hat  the  flexibility  pcovlalons  of  S.  1720  will  be  a< 
n  such  a  way  aa  to  be  targeted  on  the  areas  of  spec: 
upport  then  aa  a  pcudent  action  to  ceduce  Insurance 

In  recent  aontha.  we  have  been  working  on  two  ri 
re  related  to  and  affected  by  E.  1720  and,  for  that 
.  1721.   One  review  is  of  how  the  three  funda  Ittiuldi 
nstltutlona,  the  ottiac  deals  with  the  factors 
hrift  Industry.  These  two  reviews  have  led  us  to  aone  ob 
atlona  about  the  trends  facing  the  Industry  and  the  fslic 

As  we  all  know,  the  savings  and  loan  Industry,  which] 
n  an  envlronnent  of  stability,  has  been  greatly  disrupt! 
ecent  high,  unatable  interest  rates  and  increased  co>pe' 
or  deposits.   The  nargln  between  return  on  Mortgage 
nd  coat  of  funda  has  been  shrinking  since  late  1979, 
worth  far  the  industry  as  a  whole  la  now  falling  as  inat' 
paying  a  higher  rate  of  Interest  Coc  depoaita  than  tl 


Lving   fro 


lutatandlng  n 


problems 


already  eiperleneed 


Me  have  all 
'elop,  and  if  pi 

1  experience  d: 
tcord  cash  outii 

will  happen 
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future,  which  la  wh?  "*   "Ould  support  providing  th«  funda  with 
additional  flailblllty.   It  is  our  Intention  to  keep  close  tabs 
on  how  condition*  In  the  induatcy  aff*ct  changes  In  the  Cinanclal 
condition  of  each  of  the  Insurance  funds. 

CpHSOLIOftTION    OF    IHSURAMCE    FUNDS 

After  about  50  years  of  Federal  deposit  Insurance,  our 

restricting  savings  and  loans  and  other  thrifts  substantially 
to  long-tern  mortgage  loans  was  risky  froa  an  inaursnce  point 
oE  view.  The  Insurance  funds  nay  be  called  upon  to  nake  good 
on  a  larger  share  of  their  potential  llabllltlea  than  would 
have  been  thought  possible  a  few  years  ago.   In  the  long  run, 
allowing  thrifts  to  dlwecalfy  reduces  the  risk  that  has  cone 
from  putting  all  their  eggs  in  one  baskeC.   Bowever,  the  competi- 
tive environaent  that  1«  enarglng  will  be  Inherently  noce  risky 
than  the  heavily  regulated  one  that  existed  when  the  present 
deposit  Insurance  programs  were  developed.   This  observation 
leads  ne  to  make  several  conments  on  S.  1721,  the  bill  which 
would  consolidate  the  existing  Insurance  funds. 

In  principle,  we  have  no  objection  to  consolidation  of  the 
funds,  but  we  have  not  conpleted  enough  work  to  connsnt  knowledgsably 
about  the  costs  and  benefits  associated  with  such  a  move.   Our  naln 
concern  at  this  point  Is  that  S.  1721  does  not  address  broader 
questions  that  can  be  raised  about  how  share  Insurance  should 
operate  in  an  era  of  Increased  competition  among  financial  Insel- 
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dvalt  with  iMi*dlat«ly,  but  we  f««l  tbac  th«  Congr«aa  should  at 
least  begin  to  rethink  the  tola  and  financing  of  Fedecal  daposic 
Insurance  as  it  takes  additional  steps  tOHard  decsgulattng  th« 
vaclous  financial  institutions,  s.  1T30  proposes  to  «ak«  changas 
in  the  deposit  insurance  prograa  in  order  to  copa  with  seonOBic 
forces  present  In  tbs  Industry,  and  «•  think  thsrs  aay  b«  mot* 
involved  hece  ousr  th«  long  run  than  Meets  the  eye. 

Although  we  accept  the  need  to  aake  interla  ariangeaants  to 
deal  with  prsssnt  conditions  in  ths  tbrlt't  industcyi  h«  have  doubts 
as  to  Khether  It  vould  b*  wis*  to  continue  foe  long  with  th«  tradi- 
tional approach  to  deposit  insurance  whan  constraints  that  bavs 
reduced  the  risk  to  individual  institutions  are  being  ranovad. 
Over  the  long  runi  Increased  coapetltlon  asMng  financial  instltu- 
tlonsi  coupled  with  expansion  Into  nev  linea  of  buainaas  and  an 
uncertain  future  for  intereat  rates  aust  surely  result  tn  a  con- 
aiderable  degree  of  risk  and  louei  profit  siarglns  for  aany  fad- 
erally  insured  financial  inatitutlons.  This  in  turn  tranalatas 
into  risk  to  the  inaurance  funda,  at  least  as  these  funds  are 
currently  operated. 

Hithout  belaboring  the  aatter  further,  we  believe  some  areas 
that  need  to  be  explored  tn  adapting  deposit  inaurance  to  a  coB- 
petttlVS  environsent  are 

— reducing  the  risk  to  dapoalt  Insurance  now  associated 
with  uninsured  deposits  and  uninaured  liabilitiea,  and 
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— asBurlnq  that  Institutions  eihaust  all  waya  oC  renaining 
aolvant  bafoca  daposlt  Inauranc*  aaaistanc*  is  nadt  avail- 
abl*. 


The  next  issue  we  would  like  to  dtscuat  involves  a  less  coa- 
plexi  naccowec  issutt  but  an  iapoctanC  one  nonethelesi — the  ptopar 
disposal  of  unclained  property  froa  closed  banks.  The  ptopaity 
caae  into  the  Coiptioller  of  the  Currency**  possession  aany 
years  ago  when  receivers  of  national  banks  teininated  their 
racaiverships.   in  1934,  the  FDIC  asauaed  receivership  caspon- 
sibility  Cor  nstional  banks.  The  Corporation's  current  policy 
is  to  turn  unclaiaed  items  over  to  State  agencies  when  recetver- 
shlpa  are  terninated. 

On  Septeabar  2i,  1901.  ire  issued  s  report  to  the  Congress 
about  unclaiaed  property— ranging  froa  stock  certificates  to 
jewelry — held  by  the  riiptroller  of  the  Currency.  1/  R  copy 
of  our  report  is  provided  for  the  record.  Me  recoaaended  that 
the  Congress  give  the  Conptroller  the  authority  to  dispose  of 
tha  property.  I^e  Isnguage  in  section  ZOS(b)  of  S.  ITIO  pro- 
vides for  the  proper  dlaposal  of  the  property. 

t(a  first  becaae  concerned  sbout  this  property  in  Pebrusry  19S0 
Hhen  we  identified  seversl  problaas  regarding  its  storsge  end  con- 
ttol.   The  unclslaed  (teas  include  docuaents  such  sa  notes,  bonds. 


1/Coaptrollar  Of  The  Currency  Heeds  Authority  To  Dispose  OC 
Property  tteasintng  FrOM  Failed  Hatlonsl  Bsnks,  000-81-94, 
Septeabar  25,  19S1. 
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stock  certltlcatea,  insurance  policies,  deeds,  wills,  and  letter*. 

There  are  other  nore  tangible  itens  Huch  as  gold  rings,  Jewels, 

and  old  coins.  The  unclsiaed  propaity  has  not  been  appialsed 

by  experts  and  there  is  no  accucate  estinate  oE  its  value.   In 

out  report  to  the  Congress  we  stated  that: 

'Aside  from  the  obviously  irorthless  items,  the 
intrinsic  value  of  nuch  of  the  property  probably 
would  be  overshadowed  by  Its  appeal  to  collectors 
foe  Its  antique  or  historic  value.  Also,  there 
gxtsts  the  possibiltty  that  sods  oE  these  itens 
might  be  priceless  becsuse  of  their  condition, 
history,  or  uniqueness.* 


t  the  Comptroller  had  not  atteapted  to 
locate  the  owners  oE  the  property  and,  for  nany  years,  no  claims 
had  been  received,  yet,  the  Comptroller  had  no  plan*  to  dispose 
of  the  Items.  At  our  suggestion,  the  Comptroller  and  the  Smith- 
sonian Institution  entered  Into  an  agreement  allowing  the  Smith- 
sonian's Museum  of  Americsn  History  Co  take  temporary  custody 
of  the  inventory  in  order  to  review  the  Items  for  possible  addition 
to  its  collections. 

At  that  point,  the  Conptroller  believed  that  he  had  authority 
to  dispose  of  the  property.   As  we  discussed  in  our  report,  such 
authority  did  not  exist  and  new  legislation  was  needed.   Therefore, 
we  recommended  that  the  Comptroller  make  a  final  attempt  to  return 
property  to  the  rightful  owners  and  dispose  of  the  rest,  end  we 
suggested  the  legislstion  needed  to  suthorize  that  approach. 
Section  20S[b)  of  S.  1720  satisfies  our  recommendation,  and  ve 
strongly  support  its  passage. 
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IHSIDtH  REPORT IBG 

Th*  final  obieivation  «•  hav*  Involvi 
two  raqulied  [apoita.   Saction  213  of  6. 
paragraph  (9)  of  ••ctton  12(g)  of  tha  Fadi 
[11  U.S.C.  lT5a(9]).  Thla  paragraph  laqu: 
on  aitanalona  of  eradlt  to  th«lt  axacut: 


llD(p)  of  3. 
contalnad  In 
and  Intar«*t  Rati 
of  caa**  w«  tiava 
ar«  nvcaaaaiy  foi 
Howavaci  tha  da*: 
a*  accoapllabad 


Mould  allainata  a  aiall. 
I  IX  of  tha  Financial 
Contiol  Act 


tha  aliaination  of 
.720  would  alialnata 
al  Raaarve  Act 
:••  bank*  to  caport 
offlcacs.   Saction 
'  capocting  raquiraaar 
itltution*  Ragulatocy 
Public  Law  95-630).  On  the  baali 
I  not  balteva  that  tbaaa  i«porta 


tha  ragulatoca'  acrutlny  o(  Inaidac  loan  abuaa. 

ability  of  public  diacloauia  of  auch  landing, 
ly  tha  titla  IX  [aouicaaant,  la  an  op«n  quaation. 

coBplatod  a  cavlew  of  changaa  aada  to  bank  aupai- 
viaton  in  racant  yaara,  and  ana  oE  thoao  changaa  involvas  tha 
reporting  of  aztanaiona  of  eradit  to  bank  Inaldaca.   In  197S.  tha 
Congcaaa  paaaad  tha  Financial  Inatitutlona  DegulatOEy  and  Intaraat 
Rata  Control  Act  (Public  Law  9S-630) .  Titlaa  VIII  and  IX  of  that 
act  astabliah  certain  caqulcaBanta  for  all  banka  to  caport  tnfor- 
ind  other  extenaiona  of  ciadit  to  a  bank's  aiecu- 
tiva  officara  and  ptincipal  aharaholdaia  olthai  fros  tha  bank  oc 
ita  cDcraspondent  Inatitutlona.  Our  own  study  of  the  new  leportai 
discuaaions  with  Federal  bank  aupatvisoia,  and  studies  of  individual 
banka  lead  ua  to  conclude  that  the  inCoraation  reported  under  see- 
tlon  11(9)  duplicataa  that  which  ts  ispocted  under  title  tx  of  the 
19T8  act.   Reports  prepared  under  title  IX  ar«  required  to  be 
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available  to  the  public  fion  the  reporting  banks.  The  section  22(g} 

We  reviewed  several  eases  Involving  th«  discovvry  o(  insldec 
loan  violations  by  •xeminvrs.   He  found  that  neither  the  section 
2Hq)   not  the  title  IX  reports  were  instcuaental  in  the  exaalneta' 
discoveries.   Other  exaoination  proceduies  and  technlquea  were 
utilli«d  to  review  insider  lending.   He  believe,  thecefoce,  tbat 
the  reports  are  not  needed  by  the  regulators  to  uncover  inappro- 
priate insider  transactions.   However,  that  is  not  the  only  reason 
(or  the  title  IX  report. 

Another  reason  for  this  report,  which  is  available  to  the 
public,  is  the  supposition  that  banks  would  be  lea*  Inclined 
toward  improper  insider  lending  knowing  that  such  lending  could  be 
reported  publicly.   He  have  no  Infornatlon  to  prove  or  disprove 
this  theory,   if  the  Congress  believes  public  disclosure  to  be 
a  valuable  regulatory  technique  in  this  inatance,  then  the  title 
IX  requlcenent  should  be  retained. 

This  concludes  ny  prepared  statement,  Mr.  Chair>sn.   He  will 
be  happy  to  anawer  any  questions  you  nay  have. 

The  Chairman.  Thank  you  very  much,  Mr.  Anderson. 

In  your  review  of  agency  records  so  far,  have  you  determined 
whether  there  is  a  real  need  for  this  l^islation.  Some  witnesses 
have  simply  suggested  that  insuring  and  regulatory  agencies  can 
handle  any  possible  problems?  Do  you  think  that's  true?  Is  there  a 
need  for  this  legislation  at  this  time? 

Mr.  Anderson.  I  would  say  that  there  is  a  need  for  action  of 
some  kind,  sir,  and  this  legislation  can  only  help.  There  are  some 
scenarios  that  you  could  predict  which  indicate  that  some  real 
problems  could  appear  in  the  next  couple  of  years. 

The  Chairman.  Included  in  S.  1720  are  provisions,  similar  to 
those  in  your  study  on  unclaimed  property,  that  would  authorize 
the  Comptroller  to  dispose  of  the  unclaimed  property.  Did  GAO 
consult  States  regarding  the  disposal  of  such  property? 

Mr.  Anderson.  No,  sir,  we  did  not  do  that.  As  you  are  well 
aware,  since  1934  this  pro[>erty  is  being  turned  over  to  the  States 
for  ultimate  disposition  in  the  case  of  failed  institutions.  The  prop- 
erty that  we're  talking  about  here  is  presently  in  the  possession  of 
the  Federal  Government.  As  far  eis  I  know,  there  have  been  no 
negotiations.  We  have  not  discussed  it  with  any  States.  It's  certain- 
ly  a  matter  of  congressional  discretion,  it  could  be  treated  just  as  is 
the  property  from  institutions  that  would  fail  today. 

The  Chairman.  1  understand  that  most,  if  not  all,  States  have 
commissioners  who  deal  almost  exclusively  with  unclaimed,  aban- 
doned property.  Under  State  laws  it  may  end  up  as  State  property. 

Does  this  have  any  impact  on  the  disposal  of  unclaimed  property 
the  Comptroller? 
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Mr.  Andeeson.  Let  me  check  with  Bob  Hart  here,  sir. 

Mr.  Hart.  Presently,  if  a  national  bank  fails,  the  FDIC  is  ap- 
pointed receiver,  and  according  to  FDIC  officials  any  unclaimed 
property  is  turned  over  to  the  States  in  accordance  with  its  laws. 

One  problem  here  is  that  this  property  was  accumulated,  as  you 
say,  back  in  the  1920'6  and  IdSO's,  and  in  some  cases  the  States  did 
not  have  unclaimed  property  laws  at  that  time.  In  any  event,  it's  a 
question  of  deciding  on  a  ceise-by-case  basis  as  to  what  rights  the 
states  have. 

The  l^islation,  as  we  see  it,  would  not  prevent  States  from  filii^ 
claims  for  the  property  under  their  abandoned  property  laws 
within  the  time  provided  in  the  legislation. 

The  Chairman.  Thank  you  very  much.  I  have  no  additional 
questions  for  you.  We  appreciate  your  patience  today.  In  fact,  it's 
close  to  lunch.  But  now  you  get  off  easy  and  don't  have  to  stay 
around  and  respond  to  very  many  questions. 

Thank  you  very  much. 

Mr.  Anderson.  Thsmk  you,  Mr,  Chairmem. 

The  Chairman.  Let  me  say  before  I  adjourn  the  hearing  that  I 
believe  we've  moved  a  long  way  since  our  oversight  hearings  held 
last  spring.  I  think  most  people  are  well  aware  we  have  more  them 
2,000  pages  of  testimony  from  those  hearings  as  a  basis  for  this 
legislation.  I  feel  very  strongly  that  there  is  a  need  for  the  regula- 
tor's bill  emd  for  structural  cheinges  to  strengthen  the  flneincial 
system  and  promote  competition  among  all  types  of  financial 
intermediaries. 

S.  1720  has  undei^one  what  I  would  say  is  certainly  a  very 
thorough  review  in  the  last  8  days  of  hearings.  We  certainly  have 
had  divergent  testimony  on  various  parts  of  the  I^slation. 

In  light  of  the  support  for  and  comments  on  S.  1720,  I'm  confi- 
dent that  we  can  achieve  much  of  it  this  year;  not  all  of  it,  but 
much  of  it.  I  feel  very  strongly  that  we  must  do  more  than  just  the 
so-called  regulator's  bill. 

Within  the  next  week  or  two,  after  reviewing  all  of  the  hearing 
record  and  receiving  the  additional  responses  to  questions  that 
have  been  submitted  in  writing,  and  after  considering  what  provi- 
sions of  S.  1720  should  be  passed  this  year,  I  will  announce  the 
schedule  for  the  committee  markup  on  this  legislation. 

I  want  to  emphasize  that  I  think  it  is  highly  important  that  we 
proceed  with  S.  1720.  It's  another  step  toward  updating  the  statu- 
tory framework  under  which  the  depository  institutions  operate. 
We  must  not  be  content  with  simply  a  regulatory  band-aid  or  a 
very  short-term  solution  to  a  long-range  problem. 

Before  me  adjourn  I  would  like  to  insert  in  the  record  a  response 
from  the  Department  of  Justice  giving  their  views  on  S.  1703  and 
S.  1720. 


oyGoot^Ic 


964 

Slnittli  6tatrs  Stparimtnt  of  Jmitt 


November  9,  19B1 


Honorable  Jake  Gam 

Chaimatii  Comnlttee  on  Banking, 

Housing,  and  Urban  Affairs 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Hr.  Chairman: 

By  letter  dated  October  14,  19S1,  the  Committee  requested 
the  views  of  the  Department  of  Justice  on  several  bills  that 
would  provide  increased  competitive  opportunities  for  regulated 
depository  institutions.   Two  of  these  bills,  S.  1703  and  S.  1T20, 
authorize,  under  certain  circumstances,  interstate  mergers  between 
thrift  institutions  and  commercial  banXs  and  interstate  mergers 
of  commercial  banks.   Moreover,  both  bills  grant  important  new 
powers,  such  as  conimercial  lending,  to  thrift  institutions. 
Finally,  S.  1720  would  permit  thrifts  and  banks  to  operate  money 
market  funds  and  permit  banks  to  underwrite  and  deal  in  state  and 
municipal  revenue  bonda .   Given  these  new  merger  and  product 
expansion  possibilities,  the  Committee  has  requested  our  views  as 
to  the  adequacy  of  the  antitrust  Jaws  to  provide  standards  that 
will  ensure  that  these  new  competitive  opportunities  do  not  result 

We  believe  the  existing  antitrust  laws  are  adequate  to 
prevent  anticompetitive  increases  in  financial  market  concentra- 
tion.  We  also  believe,  however,  that  certain  modifications  to 
section  401  of  S.  1703  and  section  151  of  S.  1720  are  necessary 
to  permit  the  antitrust  laws  to  prevent  otherwise  anticompetitive 
acquisitions  of  depository  institutions. 

Background 

In  recent  years,  regulated  depository  institutions  have 
faced  Increasing  pressures  resulting  from  their  inability  to 
offer  market  rates  of  Interest  to  depositors,  and  from  the  entry 
of  new  competitors  into  the  financial  services  industries, 
Financial  institutions  face  high  marginal  cost  of  funds,  increased 
competition  from  new  quarters,  and  increased  customer  sophistica- 
tion.  Securities  firms  offer  money  market  funds  with  check 
writing  privileges  and  cash  management  services  that  include 
credit  card  privileges.   Sears  is  in  the  process  of  acquiring 
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Dean  Hitter  and  Coldwell  Banker,  which  would  permit  it  to  offer  a 
variety  of  financial  services.   Host  depositors  no  longer  save 
solely  by  putting  money  In  their  savings  accounts  and  in  long- 
term  U.S.  bonds.   Instead,  they  invest  in  money  market  funds,  the 
new  All-Savers  certificates,  or  in  certificates  of  deposit. 
There  is  little  doubt  that  these  changes  will  accelerate  in  th« 
coming  years. 

In  such  a  competitive  atmosphere,  the  traditional  statutory 
and  regulatory  controls  on  the  activities  of  financial  institutions 
are  anachronistic.   These  regulations  have  obstructed  the  ability 
of  depository  institutions  to  provide  the  broader  range  of  alter- 
natives increasingly  demanded  by  consumers  and  businesses  from  sup- 
pliers of  financial  services.   Given  these  regulatory  constraints, 
competition  among  depository  institutions  to  meet  new  demands  has 
been  channeled  arbitrarily.   Although  depository  institutions  have 

continues  to  foreclose  promising  opportunities  for  improvements 
in  the  efficiency  and  flexibility  of  suppliers  and  customers  of 
financial  institutions. 

An  Important  first  step  toward  solving  these  problems  was 
the  Depository  Institutions  Deregulation  and  Monetary  Control  Act 
of  1990  1/  which,  among  other  things,  gave  thrift  institutions 
important  new  powers  and  began  the  process  of  freeing  depository 
institutions  from  the  constraints  imposed  by  Regulation  Q.  It 
is  now  apparent  that  additional  initiatives  must  be  undertaken 
if  depository  institutions  are  to  be  effective  competitors  in 
the  1980a. 

The  Present  Legislation 

S.  1703  and  S.    1720  are  further  steps  toward  dismantling  the 
barriers  to  competition  described  above.   Among  other  things, 
these  bills  would  permit  thrifts  to  offer  demand  deposit  accounts 
(S.  1703  section  103j  S.  1720  Section  112)  and  commercial  loans 
(S.  1703  section  205;  S.  1720  section  125).   Commercial  banXers 
would  be  authorized  to  underwrite  and  deal  in  municipal  and 
state  revenue  bonds,  eiicept  special  asaesBmenta  and  industrial 
revenue  bonds  (S.  1720  section  3011.   Thrifts  and  commercial 
banks  could  oEfer  money  market  mutual 
302).   In  addition,  both  bills  would  f 
conditions ,  cross- industry  acquiaitior 
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institutions — both  Intrastate  and  interstate.  2/  These  refonns 
would  reduce  the  probability  that  concentration  will  reach 
anticompetitive  levels  In  any  particular  banking  market.   The  new 
powers  will  Increase  competition  and  diversity  in  the  provision 
of  important  financial  services,  and  Increase  the  ability  of 
regulated  financial  institutions  to  respond  to  new  developments, 
both  technological  and  economic. 

To  the  extent  that  specific  competitive  problems  occur,  the 
antitrust  laws  should  be  adequate  to  solve  them.   The  purpose  of 
the  antitrust  laws  is  to  prevent  the  emergence  and  the  effects  of 
cartel  control — control  that  causes  social  loss  comparable  to 
that  resulting  from  government  regulation,   A  continuing  part  of 
the  Department's  enforcement  program  to  achieve  that  goal  is  the 
prevention  of  mergers  and  acquisitions  that  may  tend  substantially 
to  lessen  competition  in  properly  defined  product  and  geographic 
markets.   In  the  bsnlcing  area  the  Department  has  sought  to  prevent 
bank  mergers  that  would  result  in  levels  of  concentration  that 
make  cartel  behavior  likely.   Ue  will  conUlnue  to  pursue  this 
policy  where  analysis  of  the  individual  transaction  indicates  a 
significant  potential  for  adverse  competitive  effects.   To  mlnlalae 
any  confusion  and  uncertainty  in  the  business  ccnmunity,  including 
the  banking  community,  as  to  the  Department's  standards  In  this 
important  area,  we  are  in  the  process  of  developing  a  concise 
statement  of  the  analysis  the  Department  will  undertake  in 
assessing  a  particular  merger.   Those  new  guidelines  should  be 
publicly  available  in  early  1982.   Assistant  Attorney  General 
Baxter  teatified  on  this  subject  before  the  Senate  Judiciary 
Committee  on  October  27,  1981.   A  copy  of  that  testimony  is 

We  believe  the  antitrust  laws  generally  ace  adequate  to  deal 
with  acquisitions  that  genuinely  threaten  adverse  conpetltlve 
results.   There  are,  however,  certain  provisions  of  S,  1703  and 
S.  1720  that  could  reduce  the  effectiveness  of  the  antitrust  safe- 
guard In  dealing  with  acquisitions  of  troubled  financial  institu- 
tions. 

Section  401  of  S,  1703  and  section  151  of  5.  1720  govern 
acquisitions  of  thrifts  eligible  for  financial  assistance  from 
the  Federal  Savings  and  Loan  Insurance  Corporation  ("FSLIC"), 
However,  as  written  these  sections  present  several  problems. 


V   The  Federal  Home  Loan  Bank  Board  presently  has  the  power  to 
approve  interstate  mergers  between  thrift  Institutions.   The 
Federal  Reserve  Boad  has  the  p>ower  to  approve  interstate  bank 
holding  company  acquisitions  of  thrifts.   See  Board  of  Governors 
oE  the  Federal  Reserve  System  Staff  Report,  Bank  Holding  Company 
Acquisitions  of  Thrifts  (Sept.  1981). 
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First,    tbese   ^ow;sio."is   peiait   th*  Corporatioo   to  ai^rove   an 
acquisition  falling  vitbin  tbeir  scope   *  [n)otwithstBndii>9  any 
other  prOTisioo   of    state   or    federal    law    .    .     .    ,"   with   the  exceptioi 
of  Sectior.s  408te)I11   and    (e)(2)   of   the  National  Bousing  Act) 
Section    Ie)t2)    includes   the   antitcust  provision  used   by   the 
Corporation   daring   ita  review.      T»»e   language  of   the   bills  aight 
be   invoked   to   support   an  arguaent   that   Congress   intended   to 
preempt   tbe   application  of   the   antitrust   laws  tbCBSelves  with 
regard   to   sucb   acquisitions.      If   this  arguaent   is  accepted. 
Corporation   approval   of   an  otherwise   anticoapetitive  aecger 
sight   be   considered    iawine   froa  attacic   under  Section   7  of   the 
Clayton    Act,    an    outcc«e    presently    pcotiibited    by  section   406(1^) 
of    the    National    Bousing    Act,    12   U.S.C.    S    1730a(l|.       Thus,    the 
protections   provided   by  tbe   antitrust   laws  would   be  eliainated, 
a   aajor   change    in   the  present   statutory   scheae.      Ne  believe   any 
such   change   ia   unintended  and   inappropriate  and   that   the  bills 
should  be   amended   to  aajce   clear   that   the  antitrust   laws  will 
remain  available   as   a  nechanisa  to   prevent  anticoapetitive 

Second,   as   indicated  above,   these  provisions  state   that 
any  covered  acquisition   shall   still   be   subject   to  the   antitrust 
standards   contained   in   Section   40e(eKZ)   of   the  National   Housing 
Act.      Houever,    these   provisions   also  state   that  where   a   thrift 
qualifies   for   this   type   of   acquisition,    the   need   'to  nlnlsiize 
financial   assistance   required   of   the   Corporation   shall   be   the 
paramount    consideration    .     .     .     .'    3/      Thus,    while    these    provisions 
antitrust   standard   of   Section   408   of   the 
:ie   'paramount   consideration*    language 
!    read    independently    from   the    preservation    of 
;rations.      If   this   language   were   So   read,   thege 
be   argued   to  permit   approval   of   a  blatantly 
nerger    solely   because    it   would   miniiiilze    financial 
>   Corporation.    4/ 

?    same    provisions    also    require    FSLIC,    when    acting 
:ity,    to  make   a   reasonabli       --  - 

Lfts   in  a  descending   orde: 


■c  section   151   of   S.    1720  and   section   401   of   S.    1703, 
'   invoke   these   provisions   upon   its   determination   that 
nancial   conditions   exist   which   threaten   ths   stability  of 
cant   number   of   insured   institutions,   or  of   insured   in- 
is   possessing   significant   financial   resources. 

I  provision  would  not  apply  solely  to  failing  Inititutlons. 
.tution  eligible  for  assistance  could  utilize  this  standard 
^r,    assuming   FSLIC  had    invoked   its   powers.      See   note   i  supi 
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institutions  o£  the  aans  type  vithln  the  stdtei  institutions  of 
the  same  type  in  different  states;  institutions  of  different 
typea  within  the  sane  state;  and  institutions  of  different  types 
In  different  states.   Again,  these  provisions,  as  written,  aight 
be  construed  by  some  to  require  the  Corporation  to  nake  a  reason- 
able effort  to  apply  the  priority  list  lAere  a  proposed  transactioi 
would  violate  the  antitrust  laws,  a  result  we  also  believe  to  be 
unintended.   However,  because  it  could  possibly  be  misconstrued, 
the  language  of  these  provisions  should  be  clarified  to  remove 
this  potential  ambiguity.   Despite  the  fact  that  most  thrift 
mergers  will  not  have  anticompetitive  consequences,  clarification 
would  help  assure  that  substantially  anticompetitive  mergers  will 
not  be  approved  in  the  process  of  following  these  two  provisions. 
Of  course,  in  appropriate  circumstances,  the  so-called  'failing 
company'  antitrust  doctrine  would  be  applicable  in  the  analysis 
of  whether  any  given  merger  should  be  approved. 

Conclusion 

In  sum,  the  Department  believes  the  antitrust  lawa  provide 
adaquate  standards  to  prevent  increases  in  concentration  that 
would  substantially  lessen  competition.   However,  we  believe  that 
section  151  of  S.  1720  and  section  401  of  S.  1703  should  be 
modified  as  recommended  above  to  assure  that  the  antitrust  laws 
will  be  able  to  operate  effectively  with  regard  to  thrift  acquisi- 
tions falling  within  these  provisions. 

He  are  continuing  our  review  of  these  complex  and  Important 
bills.  In  the  event  we  believe  there  are  additional  points  to  be 
brought  to  the  Committee's  attention,  the  Department  will  provide 
the  Committee  with  supplemental  views  in  the  near  future. 

The  Office  of  Management  and  Budget  has  advised  that  therj 
is  no  objection  to  the  submission  of  this  report  from  the 
point  of  the  Administration's  program. 


Thank  you  very  much. 

The  committee  is  adjourned. 

[Whereupon,  at  11:45  a.m.,  the  hearing  was  adjourned.] 
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